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HEIRESSES,  MOTHERS, 

SPINSTERS,  LEGATEES, 
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Alfo,  the  Obligations  of  ' 
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And  tlie  Condition  of 

M       I       NO       R       S. 

The  Whole  laid  down  according  to  the  Principles  of  the  Conunon  and 
Statute  Law,  explained  by  the  Practice  of  the  Courts  of  Law  and  Equity, 
and  defcribing  the  Nature  and  Extent  of  the  Efclefiaftical  Jurifdiftion. 

In  which  are  inferted  a  great  Variety  of  curious  and  important  Decifions  in 
the  different  Law  Courts,  and  the  SubCbnceof  the  Trial  of  Elizabetr 
puchefs  Dowager  of  Kii^gsto^,  on  an  Indiftment  for  Bigamy,  before 
the  Houfe  of  Peers,  April  1776. 
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PREFACE, 


TH  B  expediency  of  digefting  the  laws  of  England 
under  important  beads,  is,  mdifpotably  clear  from 
the  voluminous  amplitude  of  Chqfe  books,  iirhicli 
contain  <;ur  fjftem  of  jurifprudence.  A  nation,  whoft  cwfti* 
tution  is  founded  on  the  principles  of  liberty,  whofecommerco 
is  extended  overtime  whole  circumference  of  the  globe,  wbofc 
internal  wealth,  ^^  cpnfifting  in  landed  property  ami  monied 
interefts,  is  great  alqioft  beyQ|i^  example,  tpgetber  with  its 
liever-failing  concomitant  luxury,  maft  necefikrily  fumik 
continual  of  cafion  for  the  cxc^ion  of  new  laws  ^  to  afeertiin 
rights  of  individuals  which  were  before  unattended  ta%  be- 
caufe  fucl^  fituations  were  unknown ;  to  adjuft  tfie  nice 
diftindions  with  regard  to  property,  occafiof^  by  ttie 
civil  intercourfes  and  alliances  of  families,  the  n^K-* 
gence  and  profufion  of  the  diffipated,  the  inattention  of 
fome^  and  rap^^cloufhefs  of  pthers^  the  concern  of  com- 
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merce,  the  interefts  of  tbofe  who  compofe  the  legiflativo 
part  of  government,  and  of  thofe  of  the  body  of  the  peo- 
ple. From  hence  arife  the  multiplication  of  written 
law,  and  of  the  deciftons  founded  thereon :  and  hence  it  is 
that  the  ftatute  law,  during  the  prefent  reign  of  iixteen 
feffions  of  parh'ament,  is  in  bulk  equal  to  all  the  ftatutea 
from  Magna  Charta  to  the  demifc  of  queen  Anii^  a  period 
pf  fiv^  hundred  years  *, 

It  appeared  to  the  author  of  this  digeft,  that  no  feledion 
could  be  made  from  the  venerable  pile  of  law-learning  and 
precedents,  more  generally  important  and  ufeful,  than  the  laws 
which  treat  (Q^f  the  concerns  of  women,  and  the  Interefts*  afi- 
Sng'  to  men,  from  their  coiihedio'n^  and  alliances  with 
^ompfi :  be  is  therefore  inclined  to  hope,  that  what  is  the 
jrefultof  thofe  ftudies,  which  have  been  profecuted  with  a 
well-meant  defign,  will  meet  with  a  candid  reception :  for 
if  the  great  bulk  of  the  body  of  the  laws  of  England  is  gene- 
'  rally  complained  of  as  a  public  burden,  every  attempt  |a 
Jighteii  i^  may  hope  to  preppfTefs  the  public  ip  its  favour^ 

'  That  the  laws  of  England  are  now  r^fcued  from  the  per- 
plexity and  intricacy  in  which  they  were  formerly  involved  ; 
that  the  principles  on  which  they  are  built  are  traced,  and 
ihewn  to  be  founded* on  impartial  juftice  and  right  reafon  ; 
that  they  are  proved  to  be  uniform  and  confiftent  with  them- ' 
felves,  and  though  branched  out  into  aii  almoft  infinity 
of  points,  yet  that  each  part  contributes  to  form  oi^e 
uniform  whole ;  that  they  are  perfe£Uy  well  calculated 
to  be  made  the  purfuit  of  gentlemen  of- libera)  fortunes,  who 
cultivate  an  acquaiiitance  with  the  BelUs  Littres^  as  well  as 
to  ponftitute  the  lucubrations  of  the  law-ftudent,  who  ftudi^s 

•  See  Ruffhead's  <ditio^  of  the  Sututes.  ' 
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tiiem 'profeilionally,  is  owing  to  the  indefatigable  ftadyj  to 
the  penetrating  acutenefs»  and  elegant  pen  of  Sir  William 
Bhckftone,  in  whom  are  happily  united  depth  of  thought^ 
dearnefs  of  arrangement,  coitfummute  knowledge,  and  elabo-* 
i^ate  compofition.  Although  modern  times  have  not  produced 
a  Juftinian  to  form  a  regular  code  of  laws^  from  indigefted^ 
dry,  and  endlefsly  copious  materials,  yet  we  have  feen  a  private 
man  efFedl  fo  arduous  a  work  in  the  moil  coifiplete  ;ind  faHs* 
factory  manner  :  hereby  confirming  what  a  learned  writer  ob'^ 
fcrved  two  centuries  ago,  *'  Of  law,*'  fays  he,  **  no  lefs  can  be 
acknowledged  than  that  her  feat  i«  the  bofom  of  God  *,  her 
voice  the  harmony  of  the  world.  All  things  in  heaven  and. 
earth  do  her  homage ;  the  very  leaft  as  feeling  her  care ;  and 
the  greateft  as  not  exempted  from  her  power '»/'  Nor  fhof^it'^ 
it  be  confidered  as  panegyric  to  fay^  that  this  accof  ^^i&d. 
lawyer  hiis  done  to  the  laws  of  England,  what  New*'^^  did 
to  the  laws  of  nature,  and  Locke  to  thofe  of  humalf  "itoU 
Iigence*  r. 

■   ■    ■  ■      .  r 

Keither  is  it  to  this  learned  judge  only  that  the  ptiblicat 
large  are  indebted  for  that  knowledge  which  refpe£ls]6ii|r  dear*  . 
eft  and  moft  e&ential  interefts  as  members  of  fociet}K     Th$  • 
ikilful,  accurate,   andjudiciousDr.Burn,  is  entitled  to  th^ 
warmeft  acknowledgments,  for  tbofe  praiflical  arrahgejnents 
which  he  has  made  of  the  laws  of  England,  which  haiVf  bech 
foynd  of  the  moftefTential  fervice  in  regulating  the  dou^]^of 
juftice,  and  afcertaining    points  of  general  coiicernmejihc 
And  the  author  of  the  following  work  is  not  afliamed  to  ac« 
knowledge  his  own  obligations  to  ^efe  tW6  refpedable  law 
authorities }  folici tous  as  he  is  to  gain  the  fuffrages  of  mankind 
in  his  favour,  iie  does  not  wifli  to  pluck'  the  lauiiels  front 
another's  brow }  for  next  to  the  pleafure  of  having  aSed . 

^  Hooker^  c.  I.  page  6,.. 
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Aieritorioufly  ottrfdves,  is  diat  of  beftowibg  due  pnafe  6d 
thofe  who  have  eminently  excelled. 

England  has  been  ftiled  the  Paradife  of  women ;  nor  canr 
it  be  fuppofed  that  in  a  coontry  where  the  nataral  rights  o^ 
nankiod  are  enjoyed  in  Tti  full  ancactent  as  iscoiififlent  witfat 
the  exiftenc^  and  well-being  of  a  gteat  and  extenfive  empire^  ^ 
that  the  interefts  of  the  fofter  fat  fliouhl  be  overlooked. 
A  nation  of  men  charaAenfed  for  bravery,  generofity,  and  ar 
lov^  fuperior  (o  inean  fufpiciOns^  muft  confider  thehappineis 
of  womenf  as  infeparably  blended  with  thtoir  own.'    When 
public  virtue  prevail}^  each  individual  wHl  have  the  jufteft 
idea  wherein  his  o^ita  pi-ivate  bappinefs  nally  eonfifts,  and 
jieXi^iU  place  it  in  thofe  domeftic  endearments  Which  arife 
our'^^^'^t^^'^^  '^^^  *  mutual  confidence  will  ripen  mutual 
affeO^      V  and  the  only  family  conteft  will  be  who  Audi 
conl^^^  c'^®  moft  to  tfie  general  ftock  of  happtheft.    In  pro* 
^rticx^  ^^as  the  refinements  of  Kfe,  and  the  creation  o(  artifi- 
cial W'aVits  oppofe  themfekes  to  the  fimpllcify  6f  nature, 
men  roife  at  laim  in  purfiiit  of  gratification^  aiid  the  bandof 
domefti<«  union  bdcome^  relaxed!    The  natural  rights  of' 
women  therefore  are  mdt  readily  acknowledged' dlirihg  thoft 
periods  Tof  fiaeiety,  in  which  iimplicity  of  manners  moft* 
pievaiU    Thte  ferodfty  of  barbarifm  is^  uiifriendly  tb  every 
foft  feAfation :  love  is  then  virhat  a'  gitat  critic  fupp6fes.it  to- 
be  Jn  civilized  ibcieties,  em  of  mofif  fajhns^ :  the  only 
ji^n^on  in  fuch  communities  is  that  of  the  ftr(»ig  and  the 
weak  s  and  on  die  other  hand,  when  unbridled  luxury  hasf 
rendered  mankind  debauched  and  unprincipled,  the  diiKdute 
manners  of  a  courtefan  are  admired',  whilft  the  folid  accomt* 
pUfliments  of  a  virtuous  woman  have  no  attradlions.    The' 
bctome  domeftic  defpots^  and  though  the  politenefs  of 

€  Pr.  ]»Mb&V[^i«€RS talus  eakloa  of  Shakerpcare. 
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lacli  tim^s  may  reftraia  tliedi  fr oiii  grdfs  a£la  df  vioierite^  yet 
they  indulge  them&lves  in  a  fpecies  of  crudity  not  lets  op- 
preffiv^  and  painftrt^  if  the  tort v re  of  a  fuiceptible  mind  is 
fuperior^  any  bodily^ iufiering;  Whilft  men  allow  theniA 
idircs  in  a  wantoh  gcatifrcaiioh  of  their  paffions^  tb«y 
exped  from  their  wives  an  unexdepttonable  condud,  jret 
tfaefe  veiy  men  are  the  inoft  forward  and  loud  in  fligmatiimg 
the  wiiole  kx  as  govomed  by  whim^  caprice^  incdnflamr^t 
and  an  unbounded  lore  tri  (deafttre,  at  the  fame  time  that  they 
^xpeS:  that  a  nice  feafe  of  honour  ffaouid  make  th^m  fteadtiy 
ad:here  to  what  is  I'ighr ;  ^at  the  fatiisfadions  atifing  from 
1eif»^pprobation  ibould  lead  them  to  Overlook,  or  at  leaff 
liot  to  refent,  ev^ry  fpecies  of  negligence  and  indifference 
Ibewn  them  by  thofe  hulbatiOs  ;  arid  that  the  principles  oT 
duty  and  moral  obligation  (bould  fortify  iiiemagaihft  all  the 
bft^cks  of  plsbtfui^e  ot  viee«  Do  nc^  fach  men  indiredljr  arid 
tiiixierignedly  pay  the  ftx  tht  bighe^  eulogeum^  i^hilft  Atf 
profbflbdly  inveigh  agaiiill  them  ;  by  tuppofing  them  id  pdt^ 
left  principles  that  are  proof  agiitnft  the  ftrdngeft  teniptil^ 
tion^  combined  ?  And  experience  ful^Iy  proves,  that  ihtii 
tacit  praife  is  better  founded  than  their  open  cenftife'^.  But 
the,  whole  fyftem  of  a  man  of  pleafure  is  built  upon  abfurdity 
and  contradidions* 

Athens,  that  feat  Of  lesi^nihg,  ^tts^  and  refinement,  is 
faid  anciently  to  have  admitted  women  to  a  ihare  of  their 
public  deliberations  ;   and  in  thofe  times,   which  are  handed 

d  A  g^nerfidrult  is  noi  exptloM  beeaufe  thtrt  ate  a  fevr  citd^tidra  to  it;>^ 
Jl  very  able  tnfohisr  QtL  political  evils  hasiKe  f«ltowi«g  remark  :  "  C<mjug>i 
Ii4elity,'*  fayi  he,  '*  is  jdways  greater  In  proportion  as  marriages  are  nxorenu' 
merotis  and  lefs  difEcuk.  Sut  when  ii^^reft  or  pride  of  families^  or  paternal 
authority^  not  the  inclination  of  the  parties,  unite  the  fexes,  gallantry^  footi 
breads  the  flcnder  ties*  in  fpite  of  common  moralifts^  who  exclaim  againft  ths 
effittlfliilftth<7  fmiQn  the  caufe." 

MitrquU  Sicfdris  9n  Cflmet  mnd  Punijhmmtsi 
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down  to  us  by  the  moft  authentic  hiftories,  we  find  in  thai 
fiate  women  who  diftingutflied  themfelves  in  various  branches 
of  fcience,  infomuch  that  the  greateft  philofopliter  of  anti-* 
quity^  was  taught  eloquence  by  a  woman  ^.  But  not  to 
infift  on  what  may  perhaps  be  more  properly  confidered  as 
exceptions  to  a  general  rule,  the  accomplifhed  Pericles,  in 
an  oration,  addrefTed  himfelf  profefledly  to  the  Athenian 
women,  in  which  he  with'  great  propriety  aiSgns  them  the 
fphere  in  which  they  ought  to  move:  <^  Be  ambitious," 
fays  he,  ^*  of  attaining  thofc  virtues  whijch  are  the  principal 
ornament  of  your  fex ;  cheriih  your  inftinSive  modefty ; 
and  look  upon  it  as  your  higheft  commendation,  not  to  be 
publicly  talked  of  >•"  A  plain  proof  that  right  reafon 
fpeaks  the  fame  language  in  all  ages  of  the  world,  and  is' 
confined  to  no  particular  period  of  time,  or  diftri£l  of  the 
globe.  Inftances  of  conjugal  affeAion^  and  proofs  of  the 
high 'eftimation  in  which  women  were^heid  by  the  greateft 
Warriors  of  antiquity,  may  be  met  with' in  Homer;  but  his 
account  of  the  parting  of  Hedtior  and  Andromache,  in  t^e 
fixth  book  of  the  Iliad,  is  particularly  beautift^U  .  .  , 

In  the  primitive  ages  women  were  married  without  p6f- 

* 

tions  from  their  relations,  being  purcbafed  by  their  huf-1 
bands,  whpfe  prefents  to  the  woman's  relations  were  called 
her  dowry ;  but  when  civility  arid  good  manners  tame  to  be 
eftabliflied  in  any  place,  it  was  ufually  laid  afide ;  for  Ariftotle 
makes  it  one  argument  to  prove  that  the  ancient  Grecians 
were  an  uncivilized  people,  becaufe  they  ufed  to  buy  their 
wives  ^,  No  footer  therefore  do  we  find  them  beginning  to 
lay  afide  their  barbarous  manners,  but  this  pradlice  was  left 
ofF^  infomuch  that  Medea,  in  Euripides,  complains  that  wo- 

» 

^  Soerates.  ^  Arpa/ia,  .     S  .Thttcy4ide5>  lib.  t»   , 

1>  Polidc;iib.II.  cap.  $• 

'     —  men 
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men  were  the  moft^^iferable  of  all  rational  creatures,  becaiife 
lying  under  a  neceifity  of  purchailng  their  own  mafters  at  a 
dear  rate  ^  So  frequent  became  the  cuflom  for  women  ta 
bring  portions  to  their  huibands,  that  fome  make  Che  moil 
eflkntial  difiereifce  between  wife  ^nd  concubine  among  ^ 
Qreeks  to  confift  in  this,  that  .wives  had  dowries,  wbereajs 
concubines  were  ufually  without^.  And  in  Englmid  it 
feems  to  have  been  an  ancient  cuftom  for  the  hoifliand  to  paj 
a  portion  to  the  father  or  relations  of  the  woman,  oarer 
ceiving  her  from  them  at  the  church  porch  ^« 

•    »        •  * 

The  Romans,  when  they  committed  the  rape  of  the  Sa- 
bine  women,  were  no  better  than  a  favage  banditti ;  but  the 
natural  genius  of  that  people,  though  always  fiercef  and  war-* 
like,  had  a  peculiiar  aptitude  to  imbibe  thofe  principles  that 
tement  and  ftrengtheif  fociety  :  public  fpirit,  and  a  love  of 
their  country,  aAuated  them  univerfally.  Their  bravery 
was  a  fettled  rooted  principle,  which  whilft  it  attached  evety 
individual  of  their  fociety  to  the  public  weal,  led  them  to 
mdulge  the  paffion  of  love  with  a  manly  fenfibility.  Their 
women  were  infpired  with  the  fame  fentiments.  The  at- 
tachments between  the  fexes  were  ftrong,  becaufe  they  were 
founded  on  an  exa£b  conformity  of  mind  :  the  martial  fpirit 
which  warmed  the  hulband's  breaft,  excited  the  zSeStima 
of  the  wife  ;  and  the  women  in  the  ages  of  Roman,  fimpli- 
city,  were  as  much  diftinguiflied  for  greatnelB  of  foul,  in- 
flexible firmnefs,  and  unfuUied  chaftity ;  as  the  men  for 
valour,  conftancy  and  afFe£lion :  and  notwithftanding  the 
Roman  laws  allowed  a  hu {band  to  divorce  his  wife  on  many 
pretexts,  yet  fo  memorable  were  thofe  .times  for  conftancy, 
that  almqft  fix  hundred  years  elapfed  from  the  building  of 

*  Eurip.  Med.  230.  ^  Potter's  Antl<j.    b.  IV.  cap.  11,  ^  Smith's 

Cemmonw*  b.  111.  c«  S« 

the 
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tfe«ted^  and  in  cafes  of  extreme  hardflitp  would  caufeequitf 
to  fupply  the  defeSs  of  natural  affedion. 

Who  is  the  author  of  the  following  work«  is  a  queftion 
of  much  lofs  confequence^  than^  has  his  work  any  merit  i 
The  author  of  a  book  is  not  like  a  conjurer,  or  a  rope-» 
dancer,  who  muft  exhibit  themielves  perfonally  to  make 
their  ikill  apparen,t^  A  book  is  like  current  coin^  if  it 
has  weight  and  intrinfic  value,  it  is  not  the  lefs  current 
becaufe  the  image  and  infcription  cannot  be  afpertained  i 
mid  it  in  vain  looks  fplendid  if  thefe  eflfentials  are  wanting. 


THE 


"\         ' 


-.* 


J    xm    2 


m^^tft^^-^fm- 


'{\\^    "  ' 


"^■"•■h«aw«a*BB«Mi^ 


THE 


CONTENTS. 


BOOK     THE     FIRST. 


Page 


CjF  thi  Laws  that  RifpeSf  the  per  find  Rights  rf  ff^dnun. 


CHAP.      L 

Of  the  Dignities  conferred  on  Women.  —            ib# 

Sedt.    I.  Of  the  Female  Succeffioa  to  the  CroMm  of 

.    ^ ,  ,       England,                .-*  ^^              ib. 

II.  Of  a  Queen  Confort.            ,— ^  — .            2 

III.  Of  a  Queen  Dowager.            —  —         3 

IV.  Of  the  Confort  of  the  Prince  of  Wales,  and 

of  the  Princefs  Royal.        — -  —        4 

V.  Of  Pccreffcs.__              --.  —               5 


CHAP. 


mW         T^E     CONTENT  5^ 


CHAP.     Ih 

Page 
Of  the  Condition   of  Women,   their  Priy.ilege$  and 

Qbligatipns*  — r  —  T        7 

Scd»    I*  General  Laws  refpeding  Women.         .— ^        ib« 

IL  Of  Midwives.  ...  «^  lo 

III.  Of  Defamation.  ■  t  — «         ii 

IV.  Punifhrnent  for  a  Common  Scold.        — -i       21 


CHAP.    m. 

jOr  Marriage,  as  it  affects  the  Perfon  aiMl  ^pjnd^tio9  Of 

WqiBien.                —                  -77  %z 

t.    I.  Of  legal  Marriages.            —            —  ib* 

IL  Of  Marriage  as  it  is  now  regelated  by  fhe 

Mftrriage  Aft.            .  —              —  36 

in.  Of  the  Solemnization  of  Marriage.  41 

IV.  Cafes  determined  on  the  Marriage  A^.  43 

V.  Of  the.  Validity  of  Marriages            —  47 

VL  Of  Popifh  Marriages.          -r            ~  5< 


C    H   A   P.      IV-  I 

Of  Hufband  and  Wife.  —        —  —  5^ 

5e<^.    I.  General  Laws  concerning  them.  —        ib. 

II.  Abduftion  of  a  Wife.  _  _         ^j 

III.  Recaption  of  a  Wife        —  —  54 

IV.  Settlement  of  Difputes  between  Huiband  and 

Wife.        —        _  —  —        ib. 

V.  The  Evidence  of  Hufband  and  Wife.       \      58 

VI.  Adion  for  beating  a  Man's  Wife.        —         59 

"  Seft.  VIL 


Thk     GQNTENTS,  x% 

Pages 
Sea. VIL  Aftton  for  Debt  againft  Hufband  and  Wife.    fy> 

VIII.  Qf  Outlawry.  ~  ' ib. 

IX.  Of  PoRilh  I^ccufent  Cpnvi6ts,  -r^  63 

C    H    A    P.      V, 

Of  a  Wife.  — .  .    I  65 

Sea.    I.  Of  the  Condition  of  a  Wife.  — r-  ib. 

II.  Maintenance  of  a  Wife.  '  66 

III.  A  Wife  aaing  by  her  Hufband's  Coercion ; 

and  Cafes  in  which  a  Wife  becomes  liable  to, 
or  is  exempt  from,  criminal  Profecutions.       70 

IV.  Widows  prohibited  by  the  Civil  Law  from 

marrying  within  the  Year  of  Mourning.  73 

V.  Cafes  determihed  upon  Women  being  confined 
in  private  Madhoufes  on  the  Plea  of  Infa- 
xiity }  and  the  Regulations  now  n^tderefpea* 
N  ing  fucb  Houfcs,  j     ■  -*-  ib. 

CHAP.      VL 

Of  th'e  Ecclefiaftical  or  Spiritual  Courts.         — »  jS 
Sea.    I.  Of  the  Authority  and  Jurifdiaion  of  the  Ec- 

ckfiaftial  Courts.        -— «          -i— « .  ib« 

II.  Of  a  Suit  of  Jaaitation  of  Marriage.  83 

III.  Of  the  Reftitution  of  Conjugal  Rights.  91 

IV.  Of  Divorce  a  Men/a  et  Thrc.         — —  92 
V.  Of  Divorce  a  Vinculo  Matrimonii.         —  97 

CHAP.      VII. 

Of  the  Settlement  of  Paupers.  -.—  ~      98 

Sea.  I.  What  makes  a  Settlement.  — —         ib. 

Sea.  II. 


The      contents, 

Pago 

Sea.  IL  Of  Settlement  hy  Marriage.          ,    j.  ;.^  99 

III,  Of  the  Settlement  of  a  Wife.        —-9-  102 

IV.  Women  maj  be  compelled  to.  go  tQ  Service^  103 
V.  Settlement  of  Soldier's  Wives  and  Children,  ib. 

VI.  Women  Vagrants,         — .            —  104 

VII.  Of  Gypfics.            '-.    "I  ,/                       '  ib. 


BOOK    THE    SECOND. 

Page 
Cf  the  Laws  re^eiiing  the  Praperty  of  If^mefr"       — r        i^i]^ 

CHAP.      I. 

Ancient  Laws  of  Defcent  affecting  the  Interefts  of 

Women.  —7 —  .  »'■   1  ■  ib, 

C    H    A    P.     11, 

The  prcfent-Doftrine  of  Defcent  refpeSing  Women.  .  nt 

Sea.    I.  General  Rules  of  Defcent.  ■■      •    ■■        ib* 

II.  Of  Eftates  TaiL  rr—^.  -5 —         1 12 


CHAP,    m, 

Of  fingfe  Women  or  Spinfkrs.  -*-  —        1 17 

Seft.    I.  Property  of  fingle  Women.  — —  Jb. 

II.  What  Ads  of  a  Feme-fole  are  annulled  by 

an  after  Marriage.  ■  —         IJ? 

Ill:  Cafes  aetefmined  rdating  to  fingle  Women.    13^ 

CHAP. 


» '        %,' 


TMk     C   d  Nl  t:  tr  N  t  ^;         im 


CHAP,     lir. 

Page 
t)f  the  difpQJy  of  Ftbp^ttj  liefefe  Marriaj^*  ^  i^$ 
S«fti    L  Various  Meaiu  6f  Conveyance  of  EfFefls 

.before  Marriage.  —  — ^  ibi 

II.  A^iiobs  oh  Marriage  Contrads.         ^         14Q 
III.  Pecifions  of  the  Courts  on  Reftiriaioiti  laid 
en  the  Ltbeny  of  Marriagit  by  laft  Willi 
and  bther^iie.  ^^  •-*--i-  j^^ 


C^  H    A   P,      V. 

Proffcrty  cfenveyedi  or  alteWsd  fey  Marriage.        ^^  14$ 

Soft#    I.  Property  conveyed  in  general*            •—  ibi 

IL  Of  Tenant  by  the  Curtefy  of  Engiani.    -^  16^ 


C    H    A    ^; 


Oii  thcJ  Condition  of  a  Wift,         .  ^  ^  iSj 

Seft».  I.  Privileges  of  a  Queen  Confort.  -*•  ib* 

lit  A  Wife  tranfaifting  for  her  Huifeand.      — «      170 

III.  Feme-covfcrt  entering  into  a  Bond  with  a 

Sti'anger.  •'  ■  ib* 

IV,  The  Wife  bf  a  Hufband  who  has  adjuted  the 

Realm.  ■  ■■  ■  tjt 

V.  Feme-covert  a  PopUh  i'ecu&nt  Cohvidli  ib. 

yl.  Feme-cdveft  may  purchafc  an  Eftate.      »-^     17a 

Vll.  A  Feme-fok  Merchant.  ■  ib, 

VllI;  No  Heriot  or  Mortuary  paid  on  the  deat&  of 

a  Feme-covert.       ^^       m^m         f—         178 


xn\i       Thk     C  O   N  T   E   N   T   I^ 

?^ 

jSed.IX.  Fcme-covcrt  making  a  Will,  and  Revoca- 
tions of  Wills  by  Marriage*  —  X78 
X.  Feme-covert  cannot  be  barred  by  non*claim.    x8o 
XI.  Feme-covert  joining  with  her  Hufband  in  le- 
vying a^Fine.           — —                  '  igf 
*    XII.  Wager  of  La^.            —  ib. 

XIII.  A  Huftand's  Suktde  affe£ling  a  Survivor- 

ihiptoaWife.  —  182 

XIV.  A  Wifc^s  Freehold  not  affcaed  by  the  Aft 

of  the  Huiband.  —  —  183 

XV.  Aas  of  the  Hufband  not  binding  the  Wife.     ib. 

■ 

C    H   A   P.      VII.' 

Of  Separation  between  Hofband. and  Wife,  as  it  aSeds 

their  Property^  ■      ^  1 84. 

Scft.-.  I.  Of  Separation  by  confentof  Parties.      —    ,  ib. 

II.  Divorce  a  Men/a  et  Tboro.  —  186 

III.  Of  Alimony.  —  —  ib. 

IV.  Operation  of  a  Divorce,  a  vincuU  Matrimonii^  1 87 

CHAP.      viir. 

Of  Widows.               —               —  —  1S8 

Seft.    I /Paraphernalia  of  a  Wife.   -  —  \    ib. 

IL  A  Wife's  reafonable  Part-  —  *    I9X 

III.  Of  Dower.               — ,,  —  X93 

IV.  Deforcement  for  Dower.         ■■  ■  204 
'     V.  Rights  of  Widows.            —  —  ao6 

VI.  Cuffoms  refpcfliing  the  Endowment  of  Wi- 
dows —  .     —r   ,        "^  2to8 
VII.  Of  Jointures.                — .          .     —           20,9 

VIIL  Afli^gnmwts  made  by  Widows.       —  212 

*•  .         .  •   • 

CHAP, 


The     contents. 


xit 


C   H   A   P.      IX. 

Page 
Of  local  Cuftoms.  —  _  .^       213 

C   H   A   P,     X. 

Of  the  Doftrine  of  laft  Wills  and  Tcftamcnts.     —    215 
Sea.    L  Of  the  Power  to  make  Wills  and  TeftameiiU, 

or  to  bequeath  real  and  perfonal  Eftates*         ib. 
II.  Of  written  Wills.  ■■  217 

III.  Of  the  Father's  Right  to  bequeath  his  Pro* 

perty,  r-^-—  '  221 

IV.  Devifes  of  real  Eftates.  —  —     224 
V.  Of  Nuncupative  Wills.               *—  230 

VI.  Of  51  Codicil,                —             —  231 

VII.  Donatio  amfa  Morff^,              ■     n  .  ^32 

VIII.  General  Obfervations  on  Wills.        -^  233 

IX.  I^iirifes  of  Copyhold  Lai)ds,            ^  250 

X.  Of  Executors  apd  Adminiflrators^        -^  ib. 

XI.  Of  AiTets.                -r?               ^^  262 

XII.  Of  the  Payment  of  Legacies.            —  264 

XIII.  A^ion?  given  to  Executors  and  Adminiftra- 

torSf  ■!  '.  >^  I  270 

XIV.  Adionsa^'nft  Executors  and  Adminiftr|itor$.  %jt 
XV.  Surplus  or  ^efiduum  to  Executors.        -«*     279 

XVI.  Of  Adminiftrators.  ■  ■  ■  2S1 

XVII.  Adminiftration  pgndenU  Hu.  «.— ^  287 

XVIII.  Diftribution  of  Inteftate's  Effcas.  -^        ib. 

XIX.  Of  the  Probate  of  Wills,  ^         .289 

XX.  Of  a  Caveat.  ^.^  <  ...  29 1 

iJCXI.  Of  the  Duty  of  Executors  and  Adminiftra- 

(ors^te  deliver  in  an  Account.  —         ib. 

b  2  &  O  O  K 


kx 


Th«    e  o  n  t  e  n  t  1 


B  (S>  Q  K    THE    THIRD. 


7      i » 


Q^  the  Crimes  cmmttiibk  by  and  with  ff^Qmen^  ^nd  their 

PumJbmenUm  -—   j  — ^  295 


CHAP.     !• 


Of  forcible  4bdu£lion  and  Marriage. 


■— '  y 


i(». 


CHAP.      H. 

6f  Fornication  or  Lcwdncfs.  ■ 

Se£l.    L  Of  the  Crime  of  Fornication  generally. 

11.  Funifbments  in  Scotland  for  Fornication. 

|IL  Punilbment  for  having  baftard  Children. 

IV.  Murder  of  a  baftard  Child^  

V.  Of  Rape  committed  on  a  Woman.        — 

VI»  Appeal  pn  a  Rape.  r-^ 


299 
ib. 

301 
ib. 

306 

308 


CHAP.      Ill, 

€)f  Adultery.  —  — 

Seft.    I.  Of  Adultery  in  general. 
|I.  Of  Bigamy,  or  Polygamy. 


ib. 
33^? 


!(|I.  Trial  of  the  Duchefs  of  Kingftonfof  Bigamy.  327 
IV.  Of  the  Punifliments  inflicted  by  the  Spirttual 

Court.  ■  "^'  ■   '   »  337 

V.  Of  Penance.  >  ■  -*-^       ^  ib. 

yi.  Of  Excommunication.  —7         —     338 


CHAP. 


The     contents,       xxI 


CHAP.       IV. 

Of  the  Puniflunent  of  Women  fqr  various  Crimes  aa4 

t 

Offences,  and  of  the  Wife's  Right  of  Ap- 
peal againft  the  Murderer  qf  her  Huibani.     340 
Sea.    I.  Criminal  Laws  in  genctal  affcSing  Women,    ib. 
IL  PuniQiment  of  Women  guilty  of  Twifon,      344 
IIL  A  Woman  capitally  convjaed  pleading  prcg- 

nancy.  _  -  345 

IV,  When  a  Woman  is  not  pynifliablc  for  a  felo- 
nious A<a,        .*—         -.-^         _  .       ^5 

V.  Appeal  by  a  Wife  on  the  Murder  of  her  Haf- 

band.  , j^ 

VI.  Of  the  Crime  of  kiUing  a  Child  in  its  Mo- 

tier's  Womb,  —  «^  ^vg 


1 


BOOK    THE    FOURTH. 

Page 
Qf  tbf  Laws  concfrmng  Pargnts  and  Children,  and  tbi 


of  Minors.  — 


CHAP.      I. 


549 


Q   Parent  and  Child.            —            _           ^  3^^ 

Sea.    I.  Of  the  R^gjit?  of  Parents.             —  ib. 

II.  Of  Baptifin.                --              ^58 

XII.  Qf  Popifh  Baptifm,           —           ^  ^^ 

IV.  Of  Abduftion  of  a  Child  from  its  Father.  ib. 

V.  ^Qathing  of  a  ChUd.           ~           ^  367 

Sea*  VI. 


The      contents. 

Scfi.  VL  The  Law  of  Dcfca\ts,  fo  far  as  it  relates  to 

Parents  and  Children.  — -^  368 

Vn.  Addition  to  a  Name.  —  380 

Vm.  or  Gavelkind  Lands,  and  the  Cuftom  of  Bo^ 

rough  Englifli.  —  —  ih- 

IX.  Contingent  Remainders.  — —  381 

X.  Corruption  of  Blood.  —  —         383 

XL  Children  of  Aliens.  384 

Xn.  Pofthumous  and  Siippofititious  Children.        387 


CHAP.      11. 

■% 

Of  Legitimate  Children. 

Sed.    L  General  Laws  refpeSIng  Legitimate  Chil- 
dren. —  —  39  J, 

IL  A  Mulicr.  —         394 

in.  A  monftrous  Birth  cannot  inherit.        —        395 
IV.  On  the  Settlement  of  Legitimate  Children.     3^9 

CHAP,       lU. 

Of  Illegitimate  Children. 

Scfi.    L  What  Children  are  Illegitimate.  —  401 

II.  Calling  a  Clergyman  a  Baftard.  —  411 

III.  Settlement  of  Baftard  Children.  •— ^  lb. 


CHAP.      IV, 


Of  Guardian  and  Ward.  — —  — —         4H 


CHAP 


Thb     contents. 


xxitt 


CHAP.      V. 

Of  Infants,  or  Minors. 
Sed.  I.  General  Laws  refpe6ting  In&nts. 
II.  An  Infant  is  vtntrtfa  mm.  •— 

III.  Legal  Reftraints  laid  on  Infants. 
■  IV.  Of  Apprentices — Of  binding  Apprenti< 
V.  Who  may  be  Apprentices.  — r- 

VI.  Of  Parifli  Apprentices.  ■ 


Page 

4H 
4»6 

ib. 

437 
439 
4H 
447 


VII.  Apprentices  to  the  Sea  Service.  -~ 
VIII.  A  Boy  voluntarily  binding  himfelf  Appren- 
tice to  the  Sea  Servi<».        ,    ;  449 


£:     R     R     A     'f    A. 

T^»    Line;  " 
xi..*r— II.  >«r»lrattiiedefaiintiMiKivllbefiir  imttert  tanp6aii»  iWA 

but  the  de£unation  muft  liot  be  -for  mattera  timpofal. 
sx«— — ult.  nottffir,  3  Inft.  ftib,  t/a/,  }  Jaft.  sio. 
133.—-  ».  ybr,  leaving,  read,  li?itig. 

2«^«-«— 10.  y«r»  and  ^rera  bmnid  l»  btfievc^  nmi,  wiidwert  led  to  believe. 
a33»— — iX«>«r,  aad  tk«  tquitabte  in  the,  rAu^  aad  the  equitable  ia^' 

tereft  in  the. 
s  JS.<— *— iu>te  to,  fee  page       ,  add  145,  146. 

346.-— —at.  /or.  It,  r^ii,  them.— 17.  after  death,  add,  tUe  derifeit  not 

'   good,  if  the  land  deicencb  to  the  heir;    Butif  hedevile 

the  com  growing  on  inch  land  at  the  time  of  his  death. 
247. .i-— 15.'  /or,  and  his  heirs,  ruut,  and  the  heirs  of  his  body  begotten^ 

lee  page  136.    * 
a^i.— — 19.  for,  part,  rgtui,  parts* 
a6a.— lo.ybr,  lord  chief  juftice,  nad,  lord  chancellor* 

*74» ^^'  fir*  thought,  read,  through. 

293.——  6k  fir,  committable,  read,  committible. 
317.— note, /ir.  Brought  read.  Brown. 

341* 2^*  fir,  and  the  ftatiite  deViles,  tead,  and  the  ftatute  dlreftti 

381.— 23.  fir,  making  it  hath  no  Ton,  read^  making  it  he  hath  no  Mi 

386.— 15.  /tfr,  lineage^  read,  ligeance. 

398.— 'as*  after,  poifelfion,  add,  and  twenty  years  poflefnon.—so.  after^ 

pofleflion,  dele,  and  twenty  years  pofleffion  of  the 

cottage. 
408.— I3.:^r,  1773,  read,' i7^Z' 
4x6.— -17.  fir^  crimes,  read,  was» 


C  «  3 


■i  1 1 1I  wii  wSSSSmSSSS^m 


h 


THE 


A 


W 


S 


RESPECTING 


w     o 


M 


E 


N. 


■■•i 


■  »!■■■ 


BOOK    THE    FIRST, 

Of  tie  Laws  that  refpeH  the  perfonal  Sicurity,  Rights^ 

and  Privileges  of  Women. 


CHAP.      I. 

Cff  ihi  Dignities  eonftrnd  en  Women  hf  ihi  Conftiiufion  em4 

Laws  of  England% 


Of  the  Female  Suceeffion  U  the  Cfofun  of  England^ 

BY  the  laws  of  facceffion  eftabliihed  in  thi^  countiy^ 
a  female  may  fucceed  to  the  crown,  if  the  next 
heir  to  the  preceding  fovereign»  Such  were  queef^ 
Mary,  queen  Elizabeth,  Mary  the  wife  of  William  th^ 
Third,  and  queen  Anne.  The  fupreme  government  of 
the  ftate  is  as  fully  entrufted  to  fuch  female  a9  to  ((  male» 


S  ThB  PEMoNAt  SECURITV, 

The  bufband  of  a  queen  regnant  is  her  fubjed,  except  ift^ 
*tte  cafe  of  king  Wiltiam^  Who  by  the  pariiaaient  of  £iig« 
land  was  elected,  and  recognized  their  joint  fovereign  with 
his  confort  queen  Mary,  which  arofe  entirely  from  the 
exigencies  of  the  flate  at  that  time,  and  the  perfonal  qualities 
of  the  prince  of  Orange ;  for  when  the  princefs  Ann  fuc« 
ceeded  to  the  crown,  thus  placed  on  the  heads  of  her  fifter 
and  brother-in-law,  although  ihe  was  then  married  to  the 
prince  of  Denmark}  yet  as  the  right  of  fuccei&on  to  the 
throne  vefted  in  her  alone,  fo  the  fupreme  authority  conti- 
nued with  her  (o  long  as  her  huiband  Iived>  as  it  had  be- 
fore done  in  the  reign  of  the  firft  queen  Mary,  and  even 
without  the  nominal  honour,  which  the  hulband  of  the 
^former  poiiefied* 

The  hufband  of  a  queen  regnant,  being  hef  fubje£)-,  may 
be  guilty  of  high  treafon  againft  her  i  but  in  the.  inftance 
of  conjugal  infidelity,  he  is  not  fubjeA  to  the  fame  penal 
reftri£iions  as  the  queen  confort ;  for  which  the  reafon  feems 
to  be,  that  if  a  queen  confort  is  unfaithful  to  her  royal 
bed,  this  may  dcbafe  or  baftardize  the  heir  to  the  crown  j 
but  no  fuch  mifchief  can  enfue  from  the  infidelity  of  the 
Jiufband  to  the  queen  regnant. 


Of  a  ^een  Confort* 

^T^  H  E  wife  of  the  reigning  king  i^,  in  cOttfequence  of 

her  marriage,    entitled   to  many  peculiar  privileges* 

She  alone  is  exempted  from  the  general  laws   refpefting 

married  wom&n,  which  do  not  confider  them  as  capable  of 

I- 

ppfTelTing  any  property  in  their  own  right.  She  hath  fepa- 
rate  courts  and  officers  diftinft  from  the  king's,  not  only  to 
increafe  the  fplendor  and  ftate  of  her  appearance,  but  the 
deference  paid  to  her  is  ^bferved  even  in  the  courts  of  law  i 

and 
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and  her  attorney  and  folicifor  general  are  entitled  td  a  place 
within  the  bar  of  his  majefty's  courts,  together  with  the 
king's  council.  She  may  likewife  fue  and  be  fued  alone^ 
without  joining  her  hufband.  She  may  alfo  have  a  feparate 
property  in  goods,  as  well  as  land,  and  has  a  right  to  dif^ 
pofe  of  them  by  will.  So  that  in  all  legal  proceedings,  fhe 
is  looked  upon  as  a  Hngle,  not  as  a  married  woman  ^.  It  is 
equal  treafon  to  compafs  her  death,  as  the  death  of  the 
king  himfelf  ^;  and  to  violate  her  chaftity  Is  a  crime  of  the 
like  magnitude,  both  in  the  perfon  committing  the  fad,  and 
in  the  queen  herfelf  if  confenting.  In  the  time  of  Henry 
Vm.  a  law  was  made  ^,  whereby  if  the  king,  or  any  of 
his  fucceiTofs,  fhall  marry  a  woman  that  was  before  incon^ 
tinent,  if  (he  conceal  the  fame  it  fhall  be  high  treafon  ;  but 
this  law  was  repealed  in  the  next  reign^  The  trial  of  4 
queen  is  before  the  boufe  of  peers, 

J 

1  < 

.  Pf  ^  ^ien  Dowager. 

A  Queen  dowager,  as  the  widow  of  a  king,  retains  moft 
of  the  privileges  belonging  to  her  whilfl  queen  coi^** 
^rt ;  and  though  an  alien  born,  is  entitled  to  dower  oit 
the  king's  demife,  which  no  other  alien  is.  It  is  high 
treafon  to  confpire  her  death.  No  man  can  marry  a  queeit 
dowager  without  fpecial  licence  from  the  then  reigning 
prihcc,  on  pain  of  forfeiting  his  lands  and  goods.  A  queeii 
dowager,  if  fhe  marries  a  fubjeft,  does  not  lofe  her  regal 
dignity,  as  dowager  peerelTcs  do  their  peerage  when  thej^ 
marry  commoners.  For  Katharine,  queen  dowager  of 
Henry  V.  though  fhe  married  a  private  gentleman,  yet^  \yf 
the  name  of  Katharine  queen  of  England,  fhe  maintained 
an  action  againft  the  bifhop  of  Carlifle/    So  alfo  the  queen; 

]  a  Finch,   L.  Sd.  Co.  Lit.  133.  *  25  Edw.  |.  ft.  5.  c.  2. 

I  ^  33  ^  Vlil.  «•  41.  rcpeslea  x  E.  VI.  c.  a.  8c  1  M.  Self.  i.  0,  i. 
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dowager  of  Navarre  marrying  with  Edmond,  brother  ia 
Idiig  Edward  L  maintained  an  adion  of  dower  by  the  name 
of  queen  of  Nayarre  "*« 

Ofth€  confort  of  the  Princi  ofWalit^  and  of  ibi  Princefs  Royal* 

^T^HE  confort  of  the  prince  of  Wales,  and  the  princefs  royal 
his  eldeft  fifter,  are  peculiarly  regarded  in  the  flatute  be* 
fore  recited  *,  for  to  violate  the  chaftity  of  jcither  is  high  trea- 
fon«  And  the  principle  on  which  this  is  founded  feem&  to  be 
the  fame  as  created  the  like  crime  of  the  kingS  confort  high 
treafon,  as  in  either  cafe  the  blood  royal  is  liable  to  be 
tainted  with  baftardy  \  but  why  tiie  fame  oltence  committed 
againft  the  conforts  of  any  of  the  king's  fons  fhould  not  be 
liable  to  the  fame  puniflinient,  feems  rather  difficult  to  ac<* 
count  for,  as  they  or  their  male  ifTue  muft  fucceed  in  due 
order,  before  the  female  line  in  the  princefs  royal  caA 
fucceed  at  all ;  therefore  the  purity  of  defcent  m  the  male 
line  throughout  is  more  Important  thah  any  of  the  female 
line.  The  eldeft  daughter  of  the  king  is  in  other  xtfytQts 
likewife  diftinguifiied  by  our  laws  from  her  younger 
lifters ;  infomuch  that  upen  this,  united  with  other  (feodal) 
principles,  while  our  military  tenures  were  in  force,  the 
king  might  levy  an  aid  for  marrying  his  eldeft  daughter, 
and  her  only :  ^  for  the  younger  fons  and  daughters  of  the 
king  who  are  not  in  the  immediate  line  of  fucceffion,  are 
little  further  regarded  by  the  laws  than  to  give  them  pre- 
cedence to  all  peers  and  public  officers,  as  well  ecclefiaftical 
as  temporal.  By  an  a£l  paflTed  12th  of  the  prefent  reign, 
chap.  II.  no  defcendant  of  his  late  Majefty  George  II. 
(other  than  the  iflue  of  princeiTes  married,  or  who  may 
marry  into  foreign  families)  ihall  be  capable  of  contracting 
matrimony  without  the  previous  confent  of  his  Majefty,  hia 

4  %  Uft.  50.  c  as  £•  XU.  Sut  5*  c  »•  f  BUckf*  b.  i.  c.  ^ 

heirst 


RIGHTS  AND  PRIVILEGES  OF  WOMEN-      5 

]beirs,  $cc.  fignified  under  the  great  feal,  declared  in  council, 
^nd  enitered  in  the  privy^council  books^  Every  marriage  of 
any  fixch  defcendant,  without  fuch  confent,  fhall  be  null 
and  void.  But  in  cafe  any  defcendant  of  king  George  the 
Second,  beinjg  above  twenty-fiy^  y^ars  of  age,  (hall  perfift 
in  coptrading  ^  marriage  difapprpyed  of  by  his  Majefty  ; 
fuch  defcendant,  after  giving  twelve  months  notice  to  the 
privy-council,  may  contrail  fuch  marriage,  and  the  fame 
may  be  duly  folemnized,  without  the  previous  confent  of 
his  Majefty  ^  and  fhall  be  good,  except  both  houfes  of  par* 
li^upent  (hall  declare  their  difapprobation  thereof, 

0/  Peere£i$. 

TF  a  woman,  noble  in  her  own  right,  marries  a  commoner, 
fhe  ftill  remains  noble,  and  (hall  be  tried  by  her  peers  ; 
byt  if  (he  be  only  noble  by  marriage,  then  by  a  fecond 
marriage  with  a  commoner,  (he  lofes  her  dignity.  Nothing 
being  more  reafonable,  than  that  what  (he  gained  by  mar- 
yi^ge,  (hould  be  liable  to  be  loft  by  the  fame  means.  But  if 
a  womaii  marries  a  peer  of  a  fuperior  order,  and  on  becom- 
ing ^  dowager,  afterwards  marries  a  peer,  but  of  an  inferior 
rank,  (he  is  allowed  to  retain  her  firft  title )  this  being  con- 
iidered  as  no  degradation,  for  the  law  confiders  all  peers  as 
pares.  «  And  it  is  now  fettled  by  the  unanimous  opinion  of 
the  judges,  that  a  peerefs  convicted  of  a  clergyable  felony, 
praying  the  benefit  of  the  ftat.  ao  Hen.  VI.  c.  9.  is  not 
only  excufed  from  capital  punifhment,  but  ought  to  be 
immediately  difcharged  without  being  burnt  in  the  hand, 
or  liable  to  any  imprifonment.  The  lord  chief  juftice 
of  the  Common  Pleas,  on  the  trial  of  the  duchefs  dowager 
of  Kingfton,  declaring  that  *^  peers  is  a  word  capable  of  in-» 
^lifding  the  whole  body  of  the  peerage,  females  as  well  as 
fPi»le9 1  and  every  perfonal  privilege  conferred  on  peers  is  by 

g  1  Inft  jOt 
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operation  of  law  communicated  to  pcerefles,  whether  bjr 
blood  or  marriage,  though  only  males  arc  mentioned.  As 
trial  by  peers,  though  only  recognized  in  Magna  Charta,  as 
belonging  to  the  male  fex,  did  by  conftrudlion  of  law  belong 
to  females,  as  appears  by  20  Hen.  VI.  c.  9.  which  is  only 
a  declaratory  law  ^  fo  any  other  pcrfonal  privilege  granted 
or  confirmed  to  peers  generally,  is  communicated  to  females, 
if  it  is  of  a  nature  capable  of  being  communicated  to  and 
enjoyed  by  them  ;  as  trial  by  peers ;  freedom  from  arreft  : 
and  if  thofe  privileges  are  fo  communicated,  as  they  cer- 
tainly are,  why  Ihould  not  this  given  by  i  £dw.  VI. 
c.  12.  f.  14.  the  confequence  of  which  is  fo  reafonable  and 
agreeable  to  juftice,  that  a  female  offender  ihall  not  undergo 
a  greater  punifliment  than  a  male  of  her  own  rank  would  do 
for  a  crime  of  the  fame  fort  ?  ^ 

Opinion  of  the  judges  taken  by  the  houfe  of  peers 
in  the  cafe  of  the  duchefs  of  Kingfton. 

^  With  the  moil  profound  defere/ice  to  fuch  lefpeAable  authority^  I  would 
beg  leave  to  obferve,  that  this  right  of  peerefles  found  guilty  of  clergyable 
offences  to  be  excufed  from  burning  in  the  hand,  is  founded  on  no  exprtCs 
n^ords  of  any  ftatute,  but  is  derived  by  implication  merety>  and  a  very  liberal 
expoiition  of  the  ftatute  of  Edward  VI.  c.  la.  f*  14.  taken  in  conae^on 
with  zo  Hen*  VI.  c.  9.  And  what  greatly  weakena  the  foundation  on  which 
this  liberal  conftru^on  is  built,  is,  that  no  provilion  was  made  by  any  fta- 
tute  to  mitigate  the  puniihment  of  women  for  any  felony,  though  men  in 
general  were  then  admitted  to  claim  the  benefit  of  their  clei|ry,  until  (ho 
a  I  James  I.  c.  6.  which  puts  them  on  the  fame  footing  with  men,  with  re- 
fpeA  to  petit  larcenies,  and  by  3  &  4  W.  c.  9.  f.  6*  they  arc  allowed  to  pray 
for  the  like  benefit  which  men  claim  from  their  clergy,  for  all  felonies  com- 
mitted by  them,  to  which  the  benefit  of  clergy  is  granted  to  men.  Now  can 
it  be  fuppofed,  that  any  law  ihould  mean  to  take  off  the  lefier  puniikmeat 
(burning)  from  women  of  a  certain  rank,  while  the  greater  (death)  was  lA 
force  aga{nft  the  whole  fex  ?  But  when  the  laws  wear  an  afpeft  of  partial  feve- 
rity,  by  excluding  certain  perfons  from  a  privilege  to  which  they  appear  to  have 
an  equitable  right ;  when  a  worthy  chara£^er  is  liablej^  through  mift^ktf  to  the 
puoiihment  the  law  infli^s,  every  principle  of  humanity  io^Uncs  us  to  tempef 
juilice  with  mercy^  ia  ofrder  to  4a  a  grei^t  ri^ht«  chat  wc  ^qu14  do  a  little 
wrong. 

CHAP, 
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CHAP.       II. 

0/the  ConditUn  «f  fFomtn  i  their  Privileges  and  OiSgatitnt. 

r 

NONE  fliall  take  by  force  any  maiden  within  age,  (that 
is,  the  9ge  of  twelve,  which  is  the  age  of  confent  to 
marriage,  2  inft.  182)  neither  by  her  confent,  nor  without 
it  i  nor  any  wife  or  maiden  of  full  age ;  nor  any  other  wo- 
man againft  her  wiU,  on  pain  of  imprifonment  for  two 
years,  and  after  fine,  at  the  king's  wilt.  ^ 

What  is  commonly  called  ilealing  an  heirefs,  is  more 
technicaUy  ftyled  by  the  law,  forcible  abdu£tion  and  mar«- 
riage.  The  law  refpedling  this  offence  runs  thus  j  **  if 
any  perfon  (hall  for  lucre  take  any  woman,  maid,  wife,  or 
widow,  having  fubftance  either  in  goods  or  lands  ;  or 
being  heir  apparent  to  her  anceftors,  contrary  to  her  will» 
and  afterwards  (he  be  married  to  fuch  pifdoer,  or,  by  his 
confent,  to  others,  or  defile^  ;  fuch  perfon,  and  all  his 
acceflkties,  fh^ll  be  deemed  principal  felons,  and  not  be  en* 
titled  to  the  benefit  of  clergy ;"  but  acceflbries  after  the  faft 
^re  allowed  benefit  of  clergy  ^,  Of  which  fee  mor^  in  the 
third  part  of  this  work^ 

Women  are  excufed  attending  court  leets  i  and  if  a  wo-> 
man  is  an  appellant,  or  approver  in  the  trial  by  battel,  due], 
or  fingle  combat,  (he  may  complead  and  refufe  the  wager  of 
battel,  apd  compel  the  appellee  to  put  himfelf  upon  the 
pountry.  Although  this  method  of  trial  ftill  remains  in  force, 
Jt  is  entirely  difufed.  The  nature  of  this  trial  is,  a  pre- 
fumptuous  appeal  to  providence,  from  an  e^pedlation  that 

13  ¥^«,.I,  c.  ijt         .    ^  3-Hcii»  VII,  Q,  ti    39  Ella.  ct^. 
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heaven  would  unqueftionably  give  the  vidory  Co  the  inno^ 
cent  or  injured  party.     Such  kind  of  trial  is  of  great  anti« 
quity,  and  was  firft  introduced  into  England  on  the  Nor* 
man  conqueft ;  a  fiiort  account  of  which  may  not  be  thought 
an  unentertaining  digreffion.    It  was  made  ufe  of  in  de- 
termining civil,  military,  and  criminal  caufes*     The  laft  ' 
trial  of  battel  that  was  joined  in  a  civil  fuit,  (though  there 
was  afterwards  one  in  the  court  of  chivalry,  in  the  reign  of 
ChsM'les  the  firft  -,  ^  and  another  tendered  but  not  joined,  in 
a  writ  of  right  upon  the  northern  circuit  1 638)  was  in  the 
13th  year  of  queen  Elizabeth,  A.  D.  15709  and  was  held 
in  Tothill -fields,   Weftminfter;".      When  a  tenant  in  at 
writ  of  right  pleads  the  general   ifiue,  viz.   that  he  hath 
more  right  to  hold,  than  the  demandant  hath  to  recover  | 
and  offers  tp  prove  it  by  the  body  of  his  champion  ;  wbQ 
by  throwing  down  his  glove  as  a  gage  or  pledge,  thus 
wages,  or  ftipulates  battel  with  t|ie  champion  of  the  de« 
snandant,  who  by  taking  up  the  gloye  or  gage,  ftipulates  on 
his  part  to  accept  the  challenge.    The  reafon  why  it  is 
waged  by  champions  in  civil  adiops,  and  ^ot  by  the  parties 
themfelves,  as  was  done  in  a  criminal  fuit,  is^  becaufe,  if 
any  party  to  the  fuit  dies,  the  fuit  (nuft  abate,  and  be  at  aa 
end  for  the  prefent ;  and  therefore  no  judgment  could  b^ 
given  for  the  lands  in  queftion,  if  either  of  the  parties  were 
ilain  in  battel,   and  alfo  that  no  perfon  might  claim  an 
exemption  from  this  trial,  which  was  the  only  decifion  of  a 
writ  of  right  after  the  conqueft,  til]  the  time  of  Henry  thf 
fecond  3  a  period  of  about  half  a  century, 

The  followiiig  is  an  account  of  the  trial  by  battel  as  i^ 
was  Wfgcd  in  1570.  Sixty  feet  fquare  was  i^l]otted  for  the 
combatants,  whicl^  was  enclofed  |  the  judges  of  the  court  of 

J  J^(h.  Col»  V. f .  p,  a.  f«l»  xx^  ■  Pjrjr'«  J^«P-  3^«^ 
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tommon  pleas  were  feated  on  one  fide  in  their  fcarlet  robes, 
attended  by  the  ferjeants  at  law.  The  court  ought  to  fet  by 
fun-riflng,  and  proclamation  being  made,  for  the  parties 
and  their  champions,  they  are  introduced  by  two  knights, 
dreiTed  in  a  fuit  of  armour,  with  red  fandals,  bare-legged 
from  the  knee  downwards,  bare-heided,  and  with  bare  arms 
to  the  elbows.  The  weapons  allowed  them  were  only 
batons,  or  ftaves,  of  an  ell  long,  and  a  four-cornered 
leathern  target ;  fo  that  death  very  feldom  enfued  this  civil 
cooibat.  When  the  champions  thus  armed  arrive  within 
the  lift  or  place  of  combat,  the  champion  of  the  tenant 
Ithen  tak<5s  his  adverfary  by  the  hand,  and  makes  oath,  that 
the  tenements  in  difpute  are  not  the  right  of  the  demandant ; 
and  the  champion  of  the  demandant  then  taking  the  other 
by  the  hand,  fwears  in  the  fame  manner  that  they  are  ;  next 
an  oath  againft  forcery  and  enchantment  is  to  be  taken  by 
both  the  champions  in'  fuch  form  as  the  following, 
«*  Hear  this  ye  juftices,  that  I  have  this  day  neither  eat, 
•'  drank,  nor  have  upon  me,  neither  bone,  ftone,  ne  grafs 
«*  nor  any  enchantment,  forcery,  or  witchcraft,  whereby  the 
*<  law  of  God  may  be  abafed,  or  the  law  of  the  devil  ex- 
•«  alted  i  fo  help  me  God  and  his  faints."  The  combat 
thus  begun,  the  champions  are  bound  to  fight  till  the  ftars 
appear  in  the  evening  :  and  if  the  champion  of  the  tenant 
can  dpfend  himfelf  till  the  ftars  appear,  the  tenant  fhall 
prevail  in  Jiis  caufe.  For  it  is  fufEcient  for  him  to  maintain 
his  ground,  and  make  it  a  drawn  battle,  he  being  already 
jn  pofleffion  :  b^t  if  vi^ory  declares  itfelf  for  either  party^ 
for  him  is  judgment  finally  given.  This  vidory  may  arifc 
from  the  death  of  cither  of  the  champions  j  which  indeed 
bath  rarely  happened  :  or  viSory  may  be  obtained  if  either 
<j}iampjpn  proves  recreant^  that  is,  yields,  and  pronounces 
the  horrible  word  of  craven ;  a  word  of  difgrace  and  obloquy 
fa^hef  than  9f  any  detefrpinatc  meaning.    But  a  horribly 
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word  it  ifi  indeed  Co  the  vanquiihed  champion:  fince  as  9 
puniflunent  to  him  for  forfeiting  the  land  of  bis  principal 
by  pronouncing  that  (hameful  word,  be  is  condemned  as  a 
recreant  to  become  infamous,  and  not  to  be  accounted  a 
free  or  credible  man ;  being  fuppofed  by  the  event  to  b^ 
proved  forfworn,  and  therefore  never  to  be  put  upon  a  jury, 
or  admitted  as  a  Witnefs  in  any  caufe.  Such  is  the  form  of 
a  trial  by  battel,  which  is  ftill  ia  force  if  the  parties  cboofo 
to  abide  by  it  "• 

It  is  held  to  be  good  law  that  a  woman  is  eligible  to  tha 
ofBce  of  a  conftable,  fince  if  chofen  (he  may  procure  a  man  tQ 
ferve  for  her ;  ^  but  a  woman,  although  a  fubftantial  houfe- 
holder,  cannot  be  chofen  an  overfeer,  as  appears  from  the 
following  decifion,  A  mandamus  was  moved  for  to  the 
juilices,  to  appoint  two  fubflantial  houfeholders  to  be  over- 
feers  of  the  poor  of  the  parifh  of  Chardftock,  in  the  county 
of  Dorfet  I  and  there  was  an  affidavit,  that  at  a  meeting  of 
the  parifli  after  Eafter  laft,  a  man  and  a  woman  were 
clewed  overfeers  j  and  at  a  meeting  of  the  juftices,  they 
approved  of  the  man,  and  refufed  the  woman,  as  being  an 
unfit  perfon  to  ferve  as  overfeer ;  and  the  old  overfeers  re- 
fufing  to  nominate  any  other,  the  juflices  approved  of  the 
man  only, — By  Powel  j.  a  woman  is  not  to  be  an  overfeer  of 
the  poor ;  and  there  can  be  no  cufl:om  in  a  parifli  to  put 
her  in,  becaufe  of  her  being  an  houfeholder.  And  Parker 
c.  j.  direfted,  that  the  parifli  fliould  apply  to  the  juftice^ 
to  have  another  nominated,  and  if  they  refufed,  then  to  apply 
to  that  court  for  a  mandamus  the  next  terin  p» 

Of  Midwivis^ 

TN  order  for  a  midwife  to  obtain  a  licence,  (he  muft  b<| 

recommended   under  the  hands   of  matrons   who  have 

experienced  her  Skill,  and  ajfo  of  the  parifli  minifl<pr  certir? 

B  Bhckft.  b.  3.  c.  zsi     0  ^  Hawk.  63.    P  £*  IQ  Aft.  Vjn.  Ab?.  tit  Poar  A» 
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fying  as  to  her  life  and  converfation,  and  that  ihe  is  a 
member  of  the  church  of  England. — ^If  there  be  a  fuit  in  the 
fpiritual  court  againft  a  woman  for  exercifing  the  trade  of  a 
midwife,  without  iiceoce  of  the  ordinary,  againft  the  canons^ 
a  prohibition  will  lie,  for  this  is  not  any  fpiritual  fun^ion 
of  which  the  court  has  cognizance  ^« 

Of  Defitmatton. 

/^AUSES  of  defamation  are  triable  in  the  fpiritual  courts^ 
where  pecuniary,  damages  are  not  fued  for,  and  againft 
the  proceedings  of  the  fpiritual  judge  in  fuch  cafes  a  pro- 
hibition does  not  lay'.  But  the  defamation  muft  be  for 
matters  temporal.  Thus,  a  fuit  being  commenced  in  the 
fpiritual  court  for  calling  a  woman  quean^  a  prohibition  was 
granted,  becaufe  of  the  uncertain  import  of  that  word', 
14  or  muft  the  fuit  for  defamation  be,  for  matter  of  fpiritual 
cognizance  mixed  with  temporal  ;  but  to  entitle  the  fpiritual 
court  to  uncontrdable  jurifdi£lion,  the  defamation  muft  be 
for  matters  merely  fpiritual.  If  the  party  defamed  doth  not 
commence  an  adion  within  a  year,  from  the  time  of  uttering 
the  words,  the  a^ion  is  taken  away  by  the  lapfeof  the  year. 
But  this  rule  does  not  bind  a  plaintiff  if  out  of  the  king- 
dom ;  for  fuch  may  inftitute  a  fuit  within  a  year  after  his 
return.  On  a  fuit  being  brought  into  the  fpiritual  court 
for  thefe  words,  <<  you  are  a  rogue,  rafcal,  whore-mafter,  and 
fon  of  a  perjured  affidavit  bitch,"  a  prohibition  was  moved 
lor,  and  all  the  words  being  waved  but  the  word  whore- 
mafter  ;  none  of  them  being  fuch  as  an  adtion  may 
be  brought  for  at  the  common  law,  it  was  urged  that 
it  was  only  a  word  of  heat,  and  that  words  of  paJHon 
are  not  defamatory,    but  regarded    by    the    bearers   no 

Q  %  Rolls.  Abr.  %%i,        t  j^  £4w.  I,  St.  4.  SCat*  of  Clrcumfpefte  agatls. 
*  Cod.  517.      - 
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more  than  the  words  of  one  nen  cnnpos  tMntisy  or  mad.  But 
lord  ch.  j.  Holt  held,  that  to  fay  whore-mafter  of  a  man  is 
the  fame  with  whore  of  a  woman,  which  is  an  ecglcfiaftical 
dander,  and  a  prohibition  was  denied  ^ 

By  the  cuftom  of  London  whores  are  to  be  carted  i  vA 
therefore  if  a  perfon  calls  a  woman  whore  in  London,  an 
9£bion  on  the  cafe  lays,  in  refpedt  of  the  punifliment  they 
are  fubje<^  to  by  the  cuftom ;  but  the  party  cannot  be  pro- 
nounced againft  in  the  fpiritual  court  for  defanvation,  for 
that  would  be  punifhing  the  delinc^uent  twice  for  tl^e  famq 
offence  ", 

Libel  in  the  fpiritual  court  for  the  word  whore,  which 
upon  the  face  of  the  libel  appeared  to  have  been  fpoken  in 
London,  and  after  fentcnce  it  was  moved  for  a  prohibition, 
becaufe  the  defect  of  jurifdiAion  appeared  in  the  libel  itfelf, 
and  the  court  would  judicially  take  notice  of  the  cuftom  of 
London,  where  an  a6lion  lays  for  the  word  whore.  But 
the  court  declared  the  rule  to  be,  that  matter  Ihall  never  bo 
alledged  out  of  thjs  libel  as  ground  for  a  prohibition  aftep 
fentence,  but  the  foundation  of  granting  it  muft  arife  out 
of  the  libel  itfelf  in  defe(5i  of  Jurifdi&ion*  And  if  there  bo 
a  defef):  of  jurifdidion  appearing  in  the  libel,  then  the 
party  never  comes  too  late  y  for  'the  fentence  and  all  other 
jproceedings  are  a  mere  nullity.  But  where  the  fpiritual 
court  hath  an  original  jurifdidion,  which  is  to  be  taken 
from  them  upon  account  of  fome  matter  arifing  in  the  fuit } 
as  for  defeat  of  trials  ;  there,  after  fentence,  the  p^rfy  (hall 
never  have  a  prohibition,  becaufe  he  himfelf  hath  acquis 
efced  in  their  manner  of  trial,  which  is  a  waver  of  the  be- 
nefit of  the  common  law  trial.  It  is  true  thf  fe  words  appeal 
(0  have  been  fpoken  in  X^ondgni    Qut  how  dpth  the  cijftqn^ 
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of  London  appear  to  the  court  ?  there  is  nothing  of  that 
in  the  libel,  and  though  we  have  fuch  a  private  knowledge  of 
it,  that  upon  motion  we  do  not  put  the  party  to  produce  aa 
affidavit,  becaufe  the  other  fide  never  difputes  it,  yet  we 
cannot  judicially  take  notice  of  it ;  and  if  any  body  (hould 
infift  on  an  affidavit  we  muft  have  it  in  every  cafe.  It  was 
never  known  that  the  court  judicially  takes  notice  of  private 
cuftoms,  but  they  are  always  fpecially  returned  \ 

A  prohibition  was  prayed  for  and  granted  againft  a  fuit  in 
the  court  chriftian,  in  which  a  wife  libelled  for  vmrds  which 
tppeared  on  the  libel  to  be  fpoken  in  London.  The  words 
Vrere,  fpeaking  to  her  hufband,  *^  you  are  a  cuckoldly  old 
rogue,  and  was  cuckolded  by  a  porter,*'  The  court  hold* 
ing  that  prohibitions  might  be  granted  for  words  that  art 
tantamount  to  whore,  although  the  cuflom  of  London  ex* 
tends  to  that  word  only  ^,  fo  likewife  the  word  ftrumpet 
W»  held  to  be  within  the  cuilom  of  London\ 

.  On  a  libel  in  the  court  chrifti&n  for  c^ling  the  plaintift 
91  hajlard-makef^  and  the  defendant  juftified  becaufe  he  had 
been  proved  to  have  been  fuch  before  two  juftices  of  thtt 
peace  :  which  plea  the  judges  in  the  court  chriftian  refufed. 
On  which  a  prohibition  was  granted  ^ 

A  woman  libeHed  In  the  fpirltual  court  for  thefe  words : 
^*  You  ai-e  a  bawd,"  and  a  motion  was  made  for  a  prohibit 
tlon,  on  the  ground  that  an  a£lion  In  the  temporal  court 
would  lie  ;  but  the  court  diftinguiflied  thefe  words  from  the 
implication  of  keeping  a  bawdy-houfe,  which  is  punilhable 
dfs  a  temporal  offence.  But  for  the  word  bawd  only,  no 
lAion  will  lie,  that  being  perhaps  no  more  than  a  folicitation 

*  to.  187.       w  nu.  471.       K  lUd.  555.       1 1  K^U'i  R«p.  It. 
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of  chaftity.  The  rule  was  therefore  difcharged  ^,  If  a 
man  who  hath  lands  by  defcent,  fue  in  the  ecclefiaftica! 
court  againft  another,  for  calling  him  baftard,  a  prohibition 
iball  be  granted  ;  for  that  tends  to  a  temporal  difinheritance  *• 
«^But  on  an  adion  upon  the  cafe  for  faying,  that  the  plain- 
tiff had  two  baftards  and  (hould  have  kept  them  ;  by  reafon 
of  which  words  difcord  arofe  between  him  and  his  wife, 
and  they  were  likely  to  have  bceri  divorced ;  judgment  was 
given  for  the  defendant ;  becaufe  no  temporal  lofs  is  given 
in  proof ;  as,  lofs  of  marriage,  or  the  like,  and  the  ima- 
gination of  being  divorced,  carries  no  weight  ^. 

In  an  a£l!on  upon  the  cafe,  the  plaintiff  flated,  that 
whereas  there  was  a  communication  of  marriage  to  be  had 
between  the  plaintiff  and  one  Anthony  Elcock,  the  defen- 
dant,  to  the  intent  to  hinder  the  faid  marriage,  faid  and  pub- 
lifbed,  that  there  was  a  grocer  in  London  that  did  get  her 
with  child,  and  that  (he  had  a  child  by  the  faid  grocer  i 
whereby  (he  loft  her  marriage;  to  which  the  defendant 
pleaded  not  guilty  ;  and  was  found  guilty  at  the  aifizes  at 
Aylefbury  to  the  damages  of  two  hundred  marks.  It  was 
pleaded  in  arreft  of  judgment.  That  the  matter  on  which, 
the  a6tion  was  founded  was  merely  of  fpiritual  cognizance, 
and  therefore  not  cognizable  by  the  temporal  courts,  but 
over-ruled  by  the  court ;  for  a  woman  not  married  cannot 
by  intendment  have  fo  great  advancement  as  by  her  mar« 
riage,  whereby  (he  is  fure  of  maintenance^for  her  life,  or 
during  her  marriage,  and  dower,  and  other  benefits  which 
the  temporal  laws  give  by  reafon  of  her  marriage;  and 
thereby  in  this  flander  (he  is  greatly  prejudiced  in  that 
which  is  to  be  her  temporal  advancement,  for  which  it  is 
reafonable  to  give  l\er  remedy  at  the  common  law  % 

2  Str.  1 100.         3  zRoirsAb.  192,  ^  Cafe  of  Barnard  &  Beale,  E.  i5. 

Ja,  I.  Gro.  Ja.  47»,        c  Cafe^tf  Paviet  <c  Gfti4hier  T.  35,  Eliz,  Poph*  56. 
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If  any  ftttoti  is  called  to  anfwer  in  a  caufe  of  defa* 
fiiation,  if  the  plaintiff  hath  alfo  defamed  the  defendant) 
the  defendant  may  in  the  very  fame  caufe  te-convene  the 
plaintifF,  that  is,  he  may  give  a  libel  In  the  prefence  of  the 
plaintiff  or  his  proflor,  though  no  citation  was  iiril  taken 
6ut  againft  him*  But  in  thefe  cafes  of  re^convention,  the 
parties  muft  proceed  together  in  the  contefling  of  fuit  in 
deiiring  one  and  the  fame  term  probatory,  in  the  producing 
witnefTes,  in  the  conclufion,  and  in  the  pronouncing  len« 
tence  $  and  fo  on  in  all  things  unto  the  end  of  -the  fuit« 
And  if  defamatory  word^  mentioned  in  the  libel  are  mutually 
proved,  a  mutual  compenfation  is  to  be  made,  both  as  tt» 
the  penance  and  the  charges.  That  is,  there  ought  to  be 
no  penance  enjoined,  nor  any  condemnation  of  charges  oft 
cither  part.  But  it  is  otherwife  where  two  feparate  cauret 
of  defamation  are  commenced.  And  note,  that  in  caufes  of 
re-convention,  though  a  compenfation  may  be  made  between 
the  parties,  yet  feeing  defamers  are  by  law  to  be  correftedy 
the  judge  may  ff  he  pleafes  correal  thefe  defamers  ix  mer^ 
^Jfficio  at  his  pleafure  ^« 

A  wife  libelled  in  the  fpiritual  court  for  calling  her 
•*  whore,'*  and  there  being  proceedings  likewifc  for  defama* 
tion  againft  her  by  the  other  party,  the  two  huibands  entered 
into  an  agreement  to  ftay  proceedings  on  both  tides  :  and 
upon  one  of  the  wive's  going  on,  the  hufband  moved  for  ft 
prohibition :  but  it  was  denied  by  the  court.— The  fuit  is 
by  the  wife  to  recover  her  fame,  and  it  is  not  in  the  power 
of  the  hufband  to  reftrain  her  ^.  But  if  a  feme  covert  fue 
in  the  fpiritual  court,  and  recover  coits,  if  the  hufband  re« 
leafe  them,  the  wife  is  barred.  For  fmce  the  hufband  it 
liable  to  the  charges  of  the  fuit  commenced  by  the  wife,  he 
fiiall  have  the  cofts  in  recompence  ^  he  is  further  entitled  ta 

d  CUrkc,  Tit.  134.  «  S:r.  576. 
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tbein,  becaufe  the  wife  cannot  have  a  chattel  intereft  »x^ 
(clufive  of  her  hufband.     But  if  the  hufband  dies,  the  wife 
ihall  have  them,  and  not  the  executors  of  her  hu(band,  be« 
caufe  they  were  a  thing  in  adion  ^ — The  punifhment  for 
defamation  is  penance,   to  be  enjoined  at  the  difcretion  of 
the  judge.   And  after  paffing  fentence,  the  judge  declares  in 
the  prefence  of  the  offender,  or  his  pr^or,   the  manner  ia 
which  the  penance  (hall  be  performed.     And  if  the  party  is 
prefent,  he, is  admonilhed  by  thejudge(otherwife  a  monition 
ifiueth  againft  him  under  thefeal)  to  take  out  of  the  regiftry 
of  the  court  a  ichedule  of  his  penance,  and  to  perform  the 
fame  according  to  the  form  of  the  fame  fchedule,  and  to 
make  certificate  of  the  due  performance  thereof,  on  or 
l>efore  fuch  court  as  (hall  be  appointed  ;  and  alfo  to  pay  the 
cofts  taxed  within  a  time  limited,  on  pain  of  excommuni- 
cation ^» — See  particularly  of  penance  in  the  third  part  of 
this  work, — If  the  words  were  fpoken  in  a  public  place,  thea 
the  penance  is  ufually  enjoined  to  be  done  publicly,  as  in 
the  church  of  the  parifh  where  the  defamed  dwells,  in  time; 
of  divine  fervice,  in  the  prefence  of  the  perfon  defamed^ 
(if  he  has  a  mind  to  be  prefent)  but  not  covered  with  ai 
linen  garment  as  in  caufes  of  corre^ion.     But  if  the  words 
were  fpoken  in  a  private  place,  then  the  penance  is  done  i|% 
the  houfe  of  the  perfon  defamed,  or  of  the  minifter,  or  of 
fome  honefl  neighbour.    And  the  form  of  words  ufually  ia 
this.    The  defamer  publicly  pronounces,  that  by  fuch  and 
fuch  words  as  2U'e  fet  forth  in  the  fentence  to  have   beea 
fpoken  by  him,  he  hath  defamed  the  plaintiff,  and  therefore 
'that  he  begs  pardon  and  forgivenefs,  firft  of  God,   an4 
^enof  the  party  defamed,  for  his  uttering  fuch  words  ^» 


f  Cafe  of 'Chambertatn  and  H^vitfon,  H.  f.  W.  III.   td  Raym« 
f  I  Oujl^ht.  3^x»  39i,.  3^3.  ^  ib»  Snrn'i  £c«  Law,  Ar(  J>efuQ» 
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The  hufbahd  and  ivife,  by  the  fpirltual  kv,  may  not 
join  in  fult  in  that  court,  as  they  muft  do  in  the  temporal  j 
but  each  fliall  fue  feparatety  iipoh  their  own  caufe  of  action  ; 
but  the  hufband  only  (hall  have  an  z&iqti  at  commoil  laW 
for  words  fpoken  againft  his  wife,  fd  alfo  for  an  aiTauIt  and 
battery  of  his  wife^^^A  hufband  and  wife  iibelled  in  the 
fpiritual  court  for  calling  the  hufband  cuckold*  Holt,  c.  i. 
granted  a  prohibition  to  ftay  the  fuit,  becaufe  the  hufband 
cannot  fue  in  l^at  court  fpr  that  word  with  his  wife  ;  but 
'  the  wife  only,  the  hnputation  being  upoh  her  h  r 

A£lion  brought  by  the  hufband,  ftatihg  that  the  defendant 
afTaulced  his  wife  with  an  intent  to  ravifh  her.  ASionable  \ 
for  though  here  Was  only  an  a£l  intended,  ahd  not  done^ 
yet  an  aflault  with  an  intent  to  ravifh,  is  a  defamation,  and 
actionable  ^. — A£Uon  brought  for  thefe  Words^  Thou  art  si 
"whore,  and  my  hufband^s  whore.-^The  caufe  was  tried  in 
the  flieriff 's  court  in  London,  and  the  ptoof  Was,  that  the 
words  were  fpoken  in  QlcrkenWell,  out  of  the  city.  And 
though  fuch  words  fpoken  in  London  are  a<Elionable,  they  are 
not  foout  of  It.  Verdift  given  for  the  plaintiffs — ^ASioni 
for  thefe  words,  She  hath  married  the  hufband  of  another 
woman.  The  plaintiff  Averred  in  his  declaration,  that  he 
had  no  other  wife»  He  had  a  verdiiSl.  But  the  judgment 
was  arrefled,  becaufe  it  might  be,  that  his  firfl  wife  was  dead^' 
or.  that  fhe  was  beyond  fea  for  feven  years,  ind  therefore 
the  cafe  might  be  out  of  the  ftat.  i  j.  c.  ii.  and  probably 
the  defendant  might  mean,  that  the  plaintiflT  was  contrafired 
to  another  woman,  and  fo  in  confciehce  he  was  htt  huf«' 
band". 

The  following  turious  cife  I  ftall  here  l^y  before  my 
rtadfers,  being  enduCed  to  give  it  a  place  in  this  dtgefl,  be^ 

.     i  3  |alk«  M\       ^  f  Sid.  76.  20a.         l  i  ^in  ti(»  «  Allen,  37; 
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caufc  it  fettles  a  matter  of  cbnfiderablc  mothcnt,  to  t  hdif  of 
people  very  refpe*aabk  for  the  coiifiliency  aftd  i-egulaHt^  of 
tlieir  public  condnfl. 

Mifs  Marjr  Jerom  was  educated  among  Ac  Qnakcri  %i 
the  toWji  of  Nottingham,  her  parents  who  lived  there  being 
of  thit  perfuafion.     There  are  fevcral  k'piarktt  cbhgi^g*^ 
tions  of  Qixafeeirs  in  that  town,  and  biite  a  mohVh  a.gcricrkl 
afienibly  is  held  of  them  aB,     At  th'cfe  monthly  meetin^s^ 
they  tak&  into  confrderation  the  eondud  of  fuch  of  their 
members  as  have  not  a£led  conformably  to  their  rulcsj  and 
proceed  according  to  the  direction  bf  our  Saviour  in  the 
i8th  chapter  of  St.  Matthew,   v.  15 — 17,  which  they  call 
their  difciplinr*     If  gentle  admonitions  in  private  have  no 
tffeHf   complaint  is  made  to  the  monthly  meeting  ;  froni 
whence  a  deoutation  is  formally  fent,  to  vif^t  arid  to  endea- 
vour to  reclaim  the  party  offenilfng.     And  ff  theiS  fteps 
prove  inenedtual,  they  proceed  at  lai^  to  a  final  fentehce  of 
expul&on,  which  is  ufually  by  fome  inftrument  or  paper  in 
writing  drawn  up  for  that  purpofe,  and  openly  read  at  oi»e 
of  the  meetings  for  public  worfhip.     The  pcrCbn  erinproyect 
in  this  fervice  is  called  the  clerk  of  the  meeting,  and  the 
Writing  by  whiph  the  fociety  exclude  arid  difown  the'  delin- 
quent as'a  member  of  thelir'fociety,  generally  fets  foftl^  We 
caufe  of  their  procee^ng,  arid  the  fruitlefs  care  and  ^i^ridea* 
vours  of  the  fociety  to  reclaim.     This  has  been  their  geni- 
tal-practice  fince  the  deration  zQ.    Mary  Jerdih  having 
a£ted  in  difobedience  to  their  rules,  by  frequenting  placed 
of  public  diveriions,  going  into  mouVriirig  for  the  death  6i 
•  reladon,  and  doing  other  things  which  they  efte^m  uti^ 
lawful ;  the  method  of  iidmonition  and  vifitation  by  dapu* 
tte&  y^  t^k^n  by  the  fociety  i  and  feveral  conferences  were 
had,  but  they  proved  ineiFedual  ^  and  (he  abfenting  herfelf 
from  their  meeting's^  and  declaring  that  ibe  did  tioX  fdok 

upo^ 
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upoR  heriblf  as  9n«of  their  hoiy^  the  fociet^  at  laft  (afttr 
A  vera!  linutlefs  auempti  to  Tedaim  lier  tfbra  jia^  and  a  balf) 
proceeded  in  their  wfual  waj  to  the  ieatcace  of  expuUkiiy 
in  the  foHowitYg  wopdd ;  which  wera  Mdinpad  iiica  wriiing^ 
Approved  efhj  the  tnontbly  meeting)  and  afcoiwoHls  i^sd 
*7  the  dktk  of  the  tWM^,  at  nhe  tcIoA  of  their  public 
Worfhfp  At  Mottifli^am,  on  Sundaj)  Scptenvber  5,  1761. 
^<  Whems  Mary  Jeroin,  of  4his  tovn^  ^1  hpra  of  paceitfs 
^*  profeffing  the  faAe  ctligloiis  principlea  3iaith  tis,  and  .by 
^*  tfiem  educated  in  our  ifeciecy ;  but  not  dtrly  regarding 
f^  t^Ke  truth  we  profefs,  Ae«nbibed  erroneovs  nolimi  cpd- 
^*  trary  t^  Icriptuve  doftrine,  and  in  iiverfe  parts  of  b^r 
<«  .cotidudaifted  very  incosfiftentiy  with  a  life  of  iiblf-^^ 
^<  iiiMl  I  find  of  late  ye«s9  aopftly  nqglet^tedineetiDgifor  dl- 
*^  vine  WoiAup;  and  when jriiited  by  inendaappoiat^d  by 
^<  Our  montMy  oveeting^  in  kveto  )icciQul,.aod  in  OEd9r  %» 
-<'  retlatm  lier  from  ^cror,  anfl  bring  ber  to  the  acknow- 
*^  lodgment  <^  t|ie«tnitjh  (both  in  jitdgmen^  and  prafttoe  }/bvt 
**<  ^j>e(ftiiig our  labour  ^>love9  ^e  declaced  tfaatribe  did  nut 
^««  ledk^Aipcm  berfi&lf  as-a  fnetaberofjoifribdcty :  We  thiro- 
'^*  f(»re  het^^^edare  li^jiot  ^n. unity  widi»  iipr  a  qmnbar 
-«  ^f  6Wr  ytfigieafi  'fbdicty,  until 'by  unfeigned  .eepeotanoe 
^  Ae^ef}y''^iideiiowledge(iaaipt»re.dQai^    Mi  Mmyfi 
^*  agreesft»ie  to  <^»' 4K>iy  ^Avfeffion^  ^ which  that ifl^e  mMy  Mei 
^  thoft  Wettly  4^r^,   ^goed  i|i(Miii  Jby  order  of  ui» 
■^^  ihibnthly  «aiea«]»g  bM  ^  Nottingham  .tha  ^  of  ll|e 
'^d^h  inonthy  tfSijiyfFtmnm  Hart,  .cloek^**     ftfjfs 
Jerom  bMng  fiie<i«aint<dq!Wth,ihisipioocodtng,.ibitJ^ 
'ferrant  'tO'the'e}erk4br4i|totQriofithia  ianieacc^ivtiboMfiMi* 
ingly  tranierilbed  it,  Md^0tid<Kad4t  iaiia  cover  ilirfiAod  jp 
•Mrs.'Mary  Jferom ;  'V«*o,  being  ^thaa  fttflcff^d  «f  it,  ^  «»- 
nexed  iti»  an  afidavit,  and4ifif>lied  tp^4iiejio«ft  of  iKao^V 
Sench^n  aninfonnatim  far  a  Hbel*   oBot-tbe/ceairt  iiyifttd 
-the  motim,  "aAd^ffiu|ed4o-gt^  :i^e 
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afterwards,  on  the  12th  of  March^  1762,  preferred  a  bill  of 
findidmentagainft  Francis  Hart  for  a  libel,  before  the  grand 
.jury  at  the  affixes  held  for  the  county  of  Nottingban. 
.Which  billbeifig  found  by  tbcip,  was  afterwards  removed 
.  by  certiorari  into  the  King's  Bench  >  and  Francia  Hart,  the 
defendant,  having  .pleaded  not  guilty,  it  was.  tried  bcfoie 
Mr.  jufticeClive,  at  the  fumnicr  affiles  held  for  the  town  of 
Nottingham,.  July  30,  1762.    The  evidence  on-  the  part 
of  the  profecotion  was,  the  profecutrix,  and  her  maid  fcF- 
vant  who  went.for  the  paper ;  and  the  evidence  of  the  pub- 
lication of  it  as  a  libel  was,  the  dire(3ion  of  it  to.  the  profe- 
cutrix,  and  the  defendant's  acknowledgment  to  the  maid 
that  he-rea({  it  at  themeetiag*.   The  defendant's  council 
called  nowitnefTes^  being  of  opkibn,  that  the  Quakers,,  who 
^ere  the  .qnly  peribns  that  could  gtTd  an  account  of  then- 
method  of-  pro^^eeding,    were  dif;^bled  by  the    ftatute  of 
7  &  8  W« c  §4;^lrom  beiiig  witneiTes  on  a  criminal  profe^ 
cution  ;  and  bdfigi.reftrained  from  aiguiog  that  the  p^per 
in  queflion  was  no  libel  by.  t^e.  judge,  who  faid  that  fuch  9, 
*queftion  was  mom  propec  tb/be  detennined  }>y  the  court 
above,  they  xroald  onfy  infift,  that  the  evidence  on  the  part 
of  the  profecuttdii.was  not  fufficient  tp  maint^o  the  indid- 
ment.    The  judge  left  the  cafe,  with  its  cir€um;ftancer,  to 
the  jury,  but  rather  recommended  it  to  them,  to  acquit  the 
dcrfendantl    The  Ijury,  after  being  w:ithdrawn  about  fhree 
hours,  found! the  defendant,  Frsmcis Hart,  guilty.*   lathe 
•iMichaelnias  lermJollowing,*  Mr.  Ctift  moved  thg  court  of 
king's  Benthc  for  :a  new  trial,  and  after  dating  the  above- 
*inentionedfafisy.and  obferving  upon  the  circun^nces  of 
hardfliip  which  would  attend  the  dafe,  on  a  motion  in  arreft 
of  judgment,  where  no  fa£b  could  be.  relied  on  but  what  ap- 
'^j^ared  in  the  record ;  knd  after  a  verdict,  it  might  be  pre.- 
fumed  that  a  majiicious  inttotion  to  defame  the  profocutrix 
'  (which  was  charged  in  the  iodi<%B»ent}  lyas'proyedji  jnfifted 

that 
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that  the  leaving  fuch  a  cafe  to  a  jury,  would  be  enabling  a 
jury  to  fet  up  a  judgment  in  oppoiltion  to  the  legiflature^ 
and  overturn  the  toleration  ad ;  and  that  therefore  the  ver- 
di£):  ought  to  be  fet  afide  as  a  verdiA  againft  law.  The 
court  was  clearly  of  opinion,  that  the  jury  fhould  have  been 
direded  to  acquit  the  defendant^  and  as  notice  of  the  mo- 
tion was  given,  and  council  appeared  for  the  profecution, 
who  did  not  contradict  the  abovementioned  fa£ls,  the  court 
iaid  they  would  not  do  fo  much  credit  to  fuch  a  profecution 
as  to  grant  a  rule  to  fliew  caufe  ^  and  they  ordered  the  ver- 
dict to  be  fet  afide,  and  a  new  trial  to  be  had  on  the  firft 
Qsotion***  Note,  The  folemn  affirmation  of  Quakers  Is  by 
the  above  cited  a6l  aJmitted  in  all  civil  cafes  where  an 
oath  is  allowed  or  required,  inftead  of  fuch  oath  ;  and  when- 
ever any  zA  of  parliament  requires  an  oath  to  be  admlni* 
flered,  this  exception,  in  refpeft  of  Quakers,  is  to  be  underi 
ftood,  although  no  refervation  is  had  for  them  exprefsly  in 
the  ad.  .  Sut  this  exception  d6es  npt  extend  to  evidenc^ 
given  in  criminal  caufes,  therefore  the  folemn  affirmation  of 
a  Quaker  could  not  have  been  admitted  to  enable  a  witnefs 
]to  be  examined  in  the  above  caufe.  No  Quaker  is  permitted 
toferve  opon  a  jury,  or  to  bear  any  office  or  place  of  profit 
in  the  governm^t  ^  3efore  I  quit  this  article,  it  may  not 
jbie  improper  tp  take  notice  of  the  iollc^ing  (in^uUr  law^ 

.  \  .  .      .  ■  ; 

Pufvjhneftf  for  a  cotimott  Sfol^m 

A  ^o^^"^^'^  fcold,  or  communis  rixatris,  is  confidered  m 

the  eye  of  the  common  law,  as  a  public  nuifance  td  her 

neighbours,  for  which  ofFence  ihe  i$  i^didable  ;  the  form 

of  which  indidmieni  does  isot  require  the  particulars  of  her 

iofftXKC  to  be  fc;t  forth,  but  tim  oiFence  muft  bp  figj>j£ed  jvitb 

n  Burn's  £cc.  Law,  Art.  DiiTenters.        ^  13  Ac  14.  W«  c«  i|.«    9  G*  I.  c.  S. 
^%  G.  11.  C.46,  fea.  36,  37- 

C  J         .  convenient 
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convenient  certainty,  and  the  indidment  muft  conclade  not 
dniy  againft  tbi  peaccy  but  to  tbi  common  nulfana  rf  dii/tn  of 
his  maje/iys  liegi  fubjeSfs,  A  cafe  of  this  kind  happened 
H.  19  Geo.  II.  K.  &  M.  Cooper,  on  an  indidnent  for 
Being  a  common  and  turbulent  brawler^  and  fewer  of  difcord 
againfl  her  quiet  and  boneji  neighbours^  fo  that  Jhc  hathJUrred^ 
inoroed^  and  incited  divers  Jirifes^  eontraverfUsy  ftarrebj  and 
dijjfutes  amongji  his  majeflfs  liege  people^  againjl  thepeace^  2rc. 
on  which  indiAmcnt  (he  was  convided  ^.  The  ponifliaiitnt 
/or  this  crime,  is  to  be  placed  in  a  certain  engine  of  correc- 
tion, called  a  trebucket,  cucking-ftool,  or  caftigatory, 
though  now  frequently  corrupted  into  dacking-ftool,  be« 
caufe  her  further  judgment  is,  to  be  placed  therein,  and 
plunged  into  the  water  4.  Lord  Coke  fays  %  that  cn^i  or 
fu^^  in  the  Saxon  tongue,  fignifies  to  fcold  or  bawl  (  taken 
from  the  bird  cuckow,  or  quckhaw ;  and  ing  in  thsit  Ian<« 
guage  fignilies  water,  becaufe  a  fcolding  woman  was  for  her 
f  uniihment  fowfed  In  the  water.  And  Mr.  Bum  remarks  \ 
that  the  common  people  in  the  northern  parti  of  £ngtand> 
amongft  whom  the  greateft  remains  of  the  ancient  SaxonH 
are  to  be  found,  ptoiiounce  it  ducktngJ/tool ;  which  perhaps 
may  have  fprung  frorh  the  Belgtck  or  Teutonick  Acien^  to 
dive  under  Water ;  iFrbm  whence  alfo  pfoba^bly  w'e  denomi- 
nate bur  duck^  tht  water  towl ;  or  rather  it  h  more  agree- 
able to  the  analogy  and  progrefs  of  languages  to  aflert,  that 
the  fubftantive  vAnri^  h  tlifc  orighicil,  iind  the  verb  made  from 
thence }  as  much  aa  to  fay,  that  to  duck  is  to  do  as  that 
fowl  does* 

Stit  tiiodgh  many  tOtti  ^7^  ^  Afgmatised  as  i^ridbif 
h^wltn^  %c.  yi^t  ¥he  ^uniflimcftt  fdr  coMOfttiiig  this  kitd 
bf  'htxKznos:  tjgairl/l  its  fhdfeflf^s^lkge  fabjei^s^  is  confinKd  iM^ 
women  only,  which  cettainly  does  no  credit  either  to  the 
juftice  or  gallantry  of  our  anceftors. 

4  "St.  Cttt,       9  I  Haw.  100.         '  I3  Ittft.  114.        *i  left.  ito. 

CHAP. 


RIGHTS  ANB  PRIVILEGES"  of  WOMEN,      iz 


CHAP.      IIL 

OfMafriagfy  as  it  aff^Sls  the  Pirfin  and  Condition  af  ^Mf9* 

M4RP.IAGE  is  an  inftitiition  calculnied  to  promote 
.  the  private  happinef^  of  individuals,  and  the  moft 
eflential  ipterefts  of  civil  fociety ;  by  it  a  man  and  a  woman 
-enter  jntQ  a  coippaft,  and  piujuajly  exchange  vows,  one 
priacipal  p nd  of  which  being  the  procuration  pf  chiWren, 
the  psirtiej  bi«d  themfelves  by  fuch  marriage  vows,  in  the 
prefence  pf  God,  to  educate  in  a  fuitable  and  proper  manner, 
fuch  children  as  (hall  be  had  between  them«  And  in  order 
to  cement  that  affedion  and  endearment,  which  fuch  a  ftate 
of  union  is  calculated  to  produce,  i^  is  incumbent  both  on 
the  man  and  the  woman  to  obferve  a  chade  fidelity  tq  each 
other,  and  mother  to  diftiui)  their  own  private  peace,  and 
muti^l  ^onQd^ce  by  CQnjugal  infidelity,  nor  to  difgrace 
the  holy  inftitution  .of  marriage,  which  fupjJies  .the  ho«- 
nourable  aind  delicate  means  of  gratifying  the  pafiion  of  love, 
by  an  unbriiled  indulgence  of  foul  lufl ;  by  which  that  de- 
corum and  propriety  of  n^ners,  which  is  the  ornament 
and  bafis  of  civil  fociqtv,  is  openly  fybverted.  Indeed  mar* 
riage  feem«  to  have  beey  at  firfl  inftituted  as  necefTary  to  the 
very  being  pf  human /bcicty  :  for  without  the  di(lin£lioa 
offaTOliesjhercca?  l?cno.enqouragement  ,to  i«duftry,  nor 
any  foundaiion  fyr  tjic  care  of  acquiring  riches  ;  find  there- 
fore all. weU«ordered  focietics  have  fettled  the  folemnities  of 

•     .  l~ .       At'-*.*'***'*  a 

xnanriage,  and  c^dained,  t^ac  fuch  contra<3s  ihould  continue 
4Hring  the  life  of  the  parties,  which  is  abfolutely  necefTary 
to  render  the  mutual  cares  of  parents  uniformly  directed  to 
the  makinz  provifion  for  their  children  ;  and  that  the  love 
^nd  re0}e^  oftbeirchildrcn.mightbefhewnto  bpth  parents, 
without  diilra^Uon  or  cqnfuflon,  which  could  not  be  done  if 

C  4  the 
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the  marriage  was  to  be  annulled,  and  the  intereils  of  tho 
)su(band  and  wife  were  to  be  feparated  and  fevered  after  the 
cpncern  of  education  w;is  over.  Befides,  the  int^reft  of 
marriage  could  not  be  conveniently  carried  on,  if  there  were 
g  prpfpe£l  th^t  the  marriage  was'  any  otherwife  to  be  deter**' 
mined  than  by  death  only.  For  each  perfon  would  be  inju«r 
rioufly  drawing  out  of  the  (:ommon  ftock,  to  the  detriment  of 
(heir  joint  concern,  and  to  the  prejudice  of  the  education  of 
fheir  offspring,  3cfides,  that  fuch  a  joint  intereft  cannot 
Jk  well  and  commodioiifly  carried  on  without  a  mutual 
friendfliip  and  endearment,  whi^h  muft  be  leflened,  and  in« 
^eed  deftrpyed,  by  the  profpefi  that  (he  contra^  might  b^ 
p^ncelled  by  the  humour  of  either  party. 

The  circumftance^  which  muft  concur  to  render  a  mar« 
rjage  legal  are,  (i.)  The  confent  of  the  parties  marrying  j 
for  no  compulfive  marriages  are  binding; ;  and,  if  th6y  are 
under  age,  of  their  parentsor  guardians,  (2.)  An  ability  in 
f he  parties  to  con tra£l  marriage.  (3.)  The  marriage  muft 
be  a£tually  folempized  and  confummated.  If  a  boy  under 
fourteen  ye^rs  of  agc^  or  a  girl  under  twelve,  marries,  this 
marriage  is  ifichoate  and  in^perfecl;  and  \yhen  either  party 
comes  to  the  age  of  confent  as  aforefaid,  the  4ifagreement  of 
either  of  theqo  is  fufScient  ^o  make  the  marriage  void,  with-r 
out  the  interference  of  the  eccleiiaftical  court.  And  nothing 
is  more  reafoiiable  than  that  the  fuppofed  incapacity  of  judg* 
inent  consequent  on  fuch  tender  ages,  which  in  the  eye  of  th^ 
law  renders  contrails  of  every  other  )cind  void,  (hould  jpnskc 
void  this  of  marriage,  which  muft  be  confidered  as  one  of 
the  moft  important:  contra£ts  poflible  to  be  ei>tere4  >nto* 
This  is  founded  on  the  civil  law }  but  the  capon  I^w  pays 
a  greater  regard  to  the  conftitution  than  the  age  of  the  par-' 
ties  I  for  if  they  are  habiles  ad  niatrimomamy  It  is  a  goocji 
^aiTf iage^  whatever  ttieir  ages  ma^  be.    Aad  in  our  law  it 
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is  fo  far  a  marriage^  that  if  at  the  age  of  confent  they  agree 
to  continue  together,  they  need  not  to  be  married  again* 
If  the  hufband  be  of  years  of  difcretion,  and  his  wife  under 
age,  he  may  difagree,  as  well  as  his  wife  may  when  Ihe 
comes  to  age  of  confent :  for  in  contraAs>  the  obligations 
muft  be  mutual,  both  muft  be  bound  or  neither ;  and  fa» 
vice  verfa^  when  the  wife  is  of  years  pf  difcretion,  and  the 
.  hufband  under*.  The  want  of  a  competent  ihare  of 
reafon  renders  a  matrimonial  contrad,  as  well  as  any  other, 
invalid ;  but  what  ftate  of  mind  determines  a  man  a  lunatic, 
and  his  zSt  of  marriage  invalid  of  confequence,  has  been 
difFerently  determined.  It  has  been  formerly  confidered, 
that  if  an  ideot  takes  a  wife,  they  are  hulband  and  wife  in 
law,  and  their  iflfue  legitimate,  for  he  i^  allowed  to  be  ca« 
pable  of  confenting  to  marriage  ^ ;  but  fuch  dofirine  is  now 
deemed  irrational  "•  But  a  modern  ftatute^  provides,  that 
the  marriage  of  lunatics,  or  perfons  under  phrenzies,  (if -^ 
found  lunatic  under  a  commiffion,  or  committed  to  the  care 
of  truftees  by  an  ad  of  parliament)  before  the  lord  chan- 
cellor, or  the  majority  of  the  truftees  have  declared  them  to 
be  reftored  to  a  fane  mind,  fliall  be  totally  void. — It  is  faid 
that  a  dumb  perfon  may  contraA  matrimony  by  iigns, 
which  {hall  be  available  to  all  intents^*  According  to  the 
ancient  law,  a  chriftian  of  either  fex  marrying  with  a  Jew^ 
was  guiky  of  felony,  and  liable  to  be  burnt  alive,  or  as 
others  fay,  buried  alive  \  The  confent  of  parents  or  guar- 
dians is  likewife  neceflary  to  conftitute  a  legal  marrisge  of. 
minors.  Both  by  the  common  and  canon  law,  if  the  parties 
were  of  the  age  of  confent,  no  other  concurrence  was 
required.  The  civil  law  indeed  required  the  confent  of  the 
parent  or  tutor  at  all  ages,  unlefs  the  children  were  eman* 
icipated,  or  out  of  the  parents  power  ^  and  if  fuch  confent 

>  Co.  Lit.  7^.    1 1  Sid.  112.     u  Bladcft.  Co..  b.  i.  c.  %%,    v  ^^  Oeo^  IL  c.  30, 

^  jSwinb.  Mat.  Con.  S.  15.  ^  3 Inft.  S9.  Fieri  ^ 

from 
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frcNn  the  father  was  ivaiuing^  the  marriage  was  oull,  and  the 
children  illegitimate  -,  but  the  confent  of  the  mother  or 
g4iardifin8  might  be  fupplied  by  (l^e  judge,  if  unre^fonably 
withheld  ^  and  if  the  father  was  pon  fompes  mentis^  a  iunilar 
remedy  was  given  y.  Thefe  provifions  are  adopted  ax^d  imi- 
tated by  the  French  and  Hollanders,  with  this  difference, 
thyit  ip  J*rai;ce  the  fons  cannot  marry  Without  confent  of 
parents  till  thirty  yeaf  s  of  age,  nor  the  daughters  ti)l  twenty* 
five*5  ^d  in  Ifoll^nd  the  fons  are  at  their  own  difpofal  at 
twettty*five,  ^4  j^he  dgughtep^  tyecnty.  Thus  hath  ftood, 
a|id  thus  fit  preii^nt  ftai^ds,  the  laF  in  other  i^etghbouring 
countries  K  ^ut  by  ferera)  ftatutes  it  is  otherwi^  pr9vide4 
ia  this  c^fitry ;  for  whoever  marries  any  woman-child 
tuMkr  ihr  age  of  fix^ee^  yw^p  without  confent  of  parents 
or  gu^ismis,  is  fubjed  to  a  fine,  or  five  years  imprifonment, 
wi  tbfi  •wiCe^s  eftate,  ^ring  the  huiband's  life,  ihall  go  to  be 
Cfijioyed  by  t}|e,n€X.t  hi^lr.  A4»d  ^  pej^alty  of  lool.  is  laid  on 
9Py  c^rgyMli  who  ^arrje^  a  couple,  either  without  publi- 
cartiofi  of  lit9Pn!S,  wj^c^  is4ipe{i>ed  guying  public  notice  thereof 
w  t)ie|>^i!eoiCspjrgii.afdiiu)s,  or  without  licence  ;  to  obtain 
vhiph  itbexipl^jCc^t  off  j^ei^iits  or^uardians  m^ft  be  fwQro  tow 
-r-Fortbor,  jn  or4^  t^  v^4^r  a  m^arriage  legal,  neither  party 
nvA  Ji^avte  sipy  Ja>cappcky  or  .dKability  to  contra<St  marri^e, 
^i4  fuph  i^ipodimeots  are  cc^ted  either  by  the  canonical  ojr 
it^tuT^  )aw.  By  the  ^olef^aftic^l  or  canon  law,  any  cor- 
poral iogrmity  which  fruftrates  the  end  and  defi^n  of  ma- 
simony,  if  ckarlyj)royed  to  e^di^,  renders  a  marriage  void, 
^tbcAigb  performed  in  exa<^  conformity  to  law ;  and  the 
ecqkfiaO;i<;2^1  co^t  will  prqnoiince  fuch  marriage  ahf9]utely 
O^U  wd  void.  3ut  wy  /uch, corporal  imbecility  con^a^led 
after  n^^rl^ge^  is  no^  :fVllowed  ^o  operate  to  the  diflblu^on 
of  !lbe  fSQQrtra^ — A  .VK^-^p^tj^B^  i^  by  canon  law  another 

¥  Cod.  5.4.  1,1c  20.        ^  Boinattit*  I>9iui«s  Ajif«nte£^«  Tcfp.  jies. '  X#ol3t  s^* 
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fijfficlent  ground  upon  which  to  annul  a  marriage.  Any 
«ontrat?fc  made  per  verba  de  frtfenti  \  or  in  cafe  of  cohaBi^ 
tation,  per  verba  defuturo^  between  perfons  able  to  contrail 
matrimony,  was  held  valid  for  many  purpofcs  \  and  the  fpi- 
ritual  court  had  a  power  of  compelling  the  parties  to  cele- 
brate xx.  \n  facie  ecckfue.  At  the  time  of  the  reformation  alf 
impediments  to  marriage  ar idng  from  pre-contra^s  to  other 
perfons  were  aboliflied,  and  declared  of  none  effeS  '1  uniefin 
they  had  been  confummated  with  bodily  knowledge ;  ia 
which  cafe  the  canon  law  holds  fuch  Co  be  a  marriage  di 
fa6fo^  but  this  claufe  was  repealed  by  an  aft  pafled  ia  dM 
next  reign  k,  and  fuch  fn«-contra£^8  were  again  rendered 
hwlFttl  bars  to  any  other  marriage  by  cither  party,  aotwidi* 
ftanding  a  marriage  confummated,  and  iflue  hod  thevebf  9 
the  reafon  of  which  is  thus  given  in  iriie  sA.  ^*  Sithcnoe 
*<  the  tiffkecrf  which  ad,  vi%.  32  Hen.  Vlil.  c*  58.  okhoa^ 
^  the  Tame  was  godly  meant^  the  iinruUnefs  jci  floen  hath 
*^  ungodly  abufed  t^he  fame,  and  divers  inconvemeaocs  (iik 
^  tolerabte  \h  maonerto  chriftian  cars  and  eyes)  ftUowed 
^  tliereupi^R,  women  and  men  breaking  their  own  pro* 
**  'mifes  «nid  fahhs,  made  by  the  one  luito  the  other,  io  (tt 
*^  flipoii  ^fifisdlity  and  pleafusre,  that  if  after  the  oootraA  of 
^  matrimony  tbry  might  havie  wlipm  they  moft  favoured 
<'  and  Jdtied^  they  could  he  content,  ibylightneis  of  their 
^'  natnre,  tooventum  all  that  they  had  >done  'befofc,  and 
^'  «iot  nficaid  in  mamier,  «ven  from  the  .very  church  door 
'*  and  macriage-ffeaft,  the  man  :to  lake  another  fpoufe,  and 
^*  the  efpoufe to  takcanother  jujihand,  moiefor  bodily  luft 
t'  jsnd  carnal  jonowiedge^  thsm  for  iitrety  (^(  fi^itb  <and  trutl||» 
'^  or  having  God  in  ;6heir  good  Tepoembranqe^  condemning 
*^  many  times  alfo  the  commandment  of  the  ecclefiaftical 
'^  judge,  forbidding  the  parties,  Jiaving  made  the  f:QntraA, 
**  to  attempt  to  do  any  thing  in  prejudice  of  the  fame."*-^ 

•*  3»  H,  VIU.  c  38.  ^  2  3c  3  E.  VI.  c.  13 . 
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A  prior  marriage,  cither  party  having  another  hu(band  or 
wife  living,  and  not  out  of  the  kingdom  during  feven  years, 
not  only  renders  a  fubfequent  one  null  and  void,  but  the 
offending  party  is  guilty  of  felony,  but  entitled  to  tlie  be* 
Jiefitof  dergy^.---Confanguinity  or  relationihip  by  blood, 
or  affinity  or  relationihip  by  marriage,  are  impediments  to 
marriage  derived  from  the  Mofaic  law  ^  either  there  laid 
down  in  exprefs  words,  or  inferred  by  thecleareft  deduction. 
Such  marriages,  as  being  unlawfully  had,  are  void  ^ii  inith^ 
oa  account  of  fom^  of  the  caufes  that  have  been  enume- 
rated, can  give  no  right  in  any  property  which  is  recoverable 
by  the  heir  at  law,  and  the  UTues  of  fuch  fpurious  marriages 
aie  illegitimate;  moreover,  the  ecclefiaftical  judge  b4s  a 
jright  of  infliding  penance  on  the  offenders.  And  becaufe 
in  the  times  of  popery  a  great  variety  of  degrees  of  kindred 
were  made  impediments  to  marriage,  which  impedimenta 
might  however  be  bought  off  for  money,  it  is  declared  by 
the  ftatute  of  Henry  VIIL  above  cited,  thatnothing,  God's 
law  excepted,  fliall  impede  any  marriage  but  within  the 
levttical  degrees  ;  but  in  the  reign  of  queen  Mary  this  zGk 
was  repealed,  and  the  laws  refpefting  marriage  pot  on  the 
iinie  footing  as  they  had  formerly  been  fettled  by  the  Romifli 
clergy  ^'f  but  when  proteftanti(m  was  again  reftored  hj 
the  acceffion  of  queen  Elizabeth,  the  ftatute  of  Hen.  VIIL 
was  once  more  put  in  force^  the  claufe  concerning  pre** 
contrads  repealed  by  Edw.  VL  alone  excq;>ted.  And  thus 
Itood  the  laws  refpe£iing  marriages  until  the  ad  26  Geo.  II. 
commonly  known  by  the  name  of  the  marriage*aA,  took 
place  a5th  March,  1754.  The  prohibited  degrees  of  coi^ 
ianguimty,  and  affinity,  are  as  follow  c 

( 

c  I  Ja.  I.  c.  II  d  I  It  2  P.  8c  M.  c,  S.  fed.  19, 
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Prvhibiied  Degras  rf  Confangutnity^  or  Relationjbip  by  Bhod^ 

m  weU  a$  of  Affinitjy  QrlUlationJhip  by  Marriagi^  of  ttt 
MarCs  Part. 


Conf.  I.  grandmother, 
Afiin.z.  gFsindfathcr's  wife, 
Affin.  3.  wife's  grandmother. 


^_1  focond  degree  in  the 

^^  r  afccnding  right  line. 


G>nf.  4.  father's  lifter, 

Conf.  5.  mother's  filter, 

Affin.  6.  father*?  brother's  wife, 

Aifin.  7,.  mother's  brother's  wife,' 

Affin.  8.  wife's  father's  fifler, 

Affin.  9.  wife's  mother's  filter, 


feccHid  degree  in  the 
afcending  collateral 
line. 


6 

S3 
c« 

a 


Conf.  10.  mother, 
Affin.  1 1,  ftepmotker, 
Affia.  1 2«  wife's  mother, 


Conf.  1 3.  daughter, 
Aifin.  14.  wifie's  daughter, 
ASaxu  i5*.fon's  wife, 


Conf.  16.  fifteiv 
Affin.  17.  wife's  fifier, 
Affin,  18.  brother's  wife, 


7firft    degree   i«  the 

^^  c"  afcending  right  line. 


Ifirft  degree  in    the 
'  r  defcendmg  right  line. 


}firft  degree  ia  the 
defcendmg  collateral 
line. 


Conf. 
Conf. 

Affio. 
Affin. 
Affin. 
Affin. 


19.  fon's  daughter,  -p 

20.  daughter  s  daughter,       — 

21.  fon's  ion's  wife,  .  — 

22.  daughter's  fon's  wife,      — 

23.  wife  s  fon's  daughter,     — 

24.  wife's,  daughter'3  daughter, 


fecond  degree  in  the 
'  defcending  right  line« 


Conf.  25.  brother's  daughter,         — . 
Conf.  26.  iifter  %  daughter,  — - 

Affin.  27.  brother's  fon's  wife,        — 
A£n.  28.  fifter's  fon's  wife,  — 

Affin.  29.  wife's  brother's  daughter, 
, Affin.  30.  wife's  filter's  daughter,  — 


fecond  degree  la  the 
defcending  collateral 
line. 


PrcbibUa 


io 
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Prohlblud  Degras  of  Conftmgulnity^  &r  Itibittpnjhip  hj  Bktiiy 
af  lOett  as  of  jtffinitj^  tr  Relaiion/hip  iy  Marriage^  nf  ibe 
WomofCi  Fart. 

pCorit    I.  granJfiithcr,  ~7faimd  degree  m  the 

Affin.   2.  grandmother  s  huflnind,  —  >  ^^^^^^  ^j^^  |i„e. 
Affin.    2.  hufband  s  grandfarbcr,    —  >  -^    o 


Conf.  4,  father's  brother,  — ^ 

Cottf.  5.  methtf's  brother,  —  J  fccwid  decree  in  the 

A«n.  6.  fethci^s  fitter  s^»^^'  ~  Wceading    coUalcral 

Aifin.  7.  morher's  fiftcr»s  hufband,     {^^^ 

Affin.  8.  hufbaftd's  father  8  brother,   J 

Affin.  9.  huiband's  mother's  brother,-' 


6 

**  J 

o  ^ 


c 


Conf.  10.  father, 
Affin.  IX.  ftepfether 
Affin.  12.  hulband's  father. 


Cbrif.  1 3,  fori, 

Affit>.  14.  hti^nd's  fon, 

Affin.  15.  daughter'*  hulband. 


Cpnf.  16.  bnitheJ-, 

Affin.  17.  hu&and's  brother, 
Affin.  j8  after'sliufba^jd. 


7  fifft    degcee  ip  the 
X  aiJDaidii^ffighi  tine. 


|7iirft  decree  in    die 
'  f  deicendingrightline. 


-)  firft  degree  in  the 
.  >  defccnding  coljadcral 
•  J  line. 


G)nf.  19.  fon  s  Ibn,  *- 

Coirf.  -^o,  dattglitcr's  fon,  ,    ^,      .  - 
Attn.  «i.  fon'«  daughter  »  hulhand, 
Affin.22.dau^hi*'sdauehter'shulband 

Affin.  23.  hulbartdU4bn»  fon,         — 
Affin.  24.  hulband's  daitghter's  fon, 


fecohd  degree  in  the 
'^fcenditig  nght'Unc. 


Conf.  ^5.  brother's  fon,  — rj 

Ccfttf.  z6.  Sftcr's;  fon,  ^  'TiAoofidtdegrceln  the 

Al!rnr*27.'bh>ther*s  daughter  sinifband  I  ^etonfeg  c^Hateral 
Affin.  28.  ftfter  sidattghtef '8  hufoand,.  ;  f  j^^ 
Affin.  29.  huibaiui's  br^rther's- fon,  —J 
^  Affin,  30.  hulband's  fitter's  fon,       —  -^ 

3  Tl,^ 
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The  htifljam!  and  wife  being  but  ©ne  (klli,  he  who  is 
related  to  one  by  con&nguinitj,  m  rdatied  to  the  other  hf 
affinity  in  the  fame  degree. — Marriages  in  the  afcending  or 
defcendiffg  line,'  that  is,  of  childi^en  with  their  Ather,  grand- 
Father,  mother,  grandmother,  and  (b  upwards,  ere  prohibited 
without  limit,  becaufe  they  arc  the  catife  imtiiediatdy,  or 
mediately,  of  fach  children's  being ;  tod  it  is  ditvdiy  re* 
pugnant  to  the  order  of  their  nature,  which  hath  affighed 
feveral  duties  and  offices  effential  to  each,  that  would  thereby 
be  inverted  and  overthrown.  A  parent  cannot  o%ey  hit 
child,  and  therefore  it  is  unnatural  that  a  parent  ihould  be 
wife  to  a  child.  Further,  fuch  abfolttte  prohibitions  are 
neceflary  to  prevent  the  incongruity,  abfurdity,  and  mon- 
ftrous  enormity  of  the  relations  to  be  begotten.  The  (on 
or  daughter  for  inftance,  bom  of  the  mother,  and  begotteA 
by  the  fon  confidered  as  bo^  of  the  mother  would  be  % 
brother  or  Hfter  to  the  father,  but  as  begotten  by  him^ 
"Would  be  a  fon  or  daughter.  So  the  iflue  procreate  upon 
the  grandihother,  as  born  of  the  grandmother,  willbeungles 
Or  aunts  to  thb  father  ;  but  as  begotten  by  the  Ibn,  they 
will  be  Tons  or  (laughters  to  him,  and  dx\^  in  the  Uttt  ^6grefc 
of  kindred  %  And  though  the  lit^  of  a  man  marrying  his 
grandmother  feems  at  the  ifirft  \tew  to  be  rather  ridiculous^ 
yet  it  is  very  far  from  Being  6ut  of  the  courfc  of  tiature  to 
Iti'ppbfc  it  pbflible,  ind  that  there  might  be  iflile  by  focih 
inceftuous  marriage.  Suppofe,  for'iriftande,  a  V^oman  mar- 
ries at  twelve  years  of  age,  i^hich  ih'e  may  legally  do,  and 
that  fhe  has  a  daughter  born  the  heict  year,  who,  when  ar- 
rived 5t  niaitiageable  years,  is  married^  and  has  a  fon  WichiU 
h  twelvemonth  after,  that  foh  wUl  be  fourteen  years  Old, 
and  may  of  coiirfc  marry  wTieh  iiFs  grandmother  is  f^rfjr 
years  of  age,  who  is  then  very  likely,  in  the  courfe  of  na- 

e  Gibs.  4i». 
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lure  to  breed  children.  However,  I  cannot  find  that  th^ 
Civilian^  have  been  much  employed  in  annulling  inceftuous 
marriages  contraded  between  men  and  their  grandmother^s, 
or  their  grandfather's  wives ;  or  between  women  and  dieir 
grandfather's,  or  their  grandmother's  huibands,  but  an  al- 
liance not  very  remote  from  fuch  an  one  happened  by  a  man's 
marrying  the  wife  of  his  great  uncle,  which  was  declared 
not  to  be  within  the  Levitical  degrees  ^i  but  whether  a  man 
ihail  marry  his  wife's  fifter,  or  a  woman  her  hufband's  bro« 
ther,  has  been  much  agitated.  In  Michadmas  term  1672^ 
a  prohibition  was  granted  out  of  the  King's  Bench,,  againft 
the  Spiritual  Court,  enquiring  into  a  marriage  had  with  t 
wife's  fifter,  but  in  the  Trinity  term  following,  the  point 
was  argued  by,  Civilians  before  the  court,  and  a  confultatioa 
was  granted.  And  indeed  fuch  marriage  is  exprefsly  prohi^ 
bited  by  25  Hen.  VIII.  c.  22.  but  the  doubt  arifes  on  the 
point,  whether  that  z&  is  repealed  or  not,  and  there  are  re*  > 
fpedable  authorities  on  either  fide* 

Whether  a  man  might  marry  his  wife's  filler's  daughter^ , 
was  determined  in  the  affirmative  in  the  cafe  of  Richard  Par-* 
fons,  mentioned  by  lord  Coke,  i  Inft.  235,  but  that  cafe  is 
faid  to  have  been  expunged  two  years  afterwards  before  the 
king  in  council ;  and  at  Eafter  Term  161 8,  the  fame  queftion 
arofe,  and  a.confultation  was  granted  ;  and  Sir  John  King 
then  declared  it  to  be  the  fame  degree  of  proximity,  as  a 
nephew  marrying  his  father's  brother's  wife  ;  and  this  being 
exprefsly  prohibited,  the  other  by  parity  of  reafoning  is  fo 
likewife.  The  fame  queftion  was  again  argued,  T.  i  Ann, 
and  confultation  granted.  Andbifliop Gibfon  informs  us ', 
that  foon  after  the  making  of  tl^3  of  25  Hen.  VIII.  c.  22* 

'         ■''.'* 
^  i  Cafe  of  Harrifon  and  BarwUI,  T.  w  C   i.    Gibi  413. 

»  Codex,  p.  41a,  4x3. 
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)jiy  which  marriage  is  prohibited  within  this  degree  of  afi« 
nity,  Thomas  lord  Cromwell  deiired  a  remifSon  for  one 
Maflay,  who  was  contra£ted  to  the  fifter^s  daughter  of  hi$ 
former  wife,  but  the  archbifliop  refufed  it,  as  contrary  to 
the  law  of  God  ;  and  gave  for  reafon,  that  as  feveral  perfons 
9re  prohibited  who  are  not  exprefled,  but  underftood,  by 
^ke  prohibition  in  equal  degree,  fo  in  this  cafe,  it  bjeing 
expreflfed  that  the  nephew  fliall  not  marry  his  uncle's  wife, 
it  is  implied  that  tjie  niece  (hall  not  marry  to  the  aunt's  huf« 
band  \ 

An  uncle  cannot  marry  his  biecc,  which  is  forbidden  by 
Implication  by  the  prohibition  that  a  nephew  fhall  not  marry 
the  aunt*  The  civil  law  allowed  firft  coufins  to  intermarry^ 
but  the  canon  law,  whofe  object  was  to  extend  prohibitions 
to  marriage  arifing  from  confanguinity  or  affinity  as  far  as 
poflible,  that  the  church  might  be  enriched  by  granting  dif-- 
penfations,  prohibited  both  firft  and  (econd  coufins^  From 
confounding  thefe  two  laws^  probably  arofe  the  vulgar 
maxim  that  firft  couAns  may  marry,  but  fecond  confins  may 
pot ;  fpr  iirft  couftns  may  marry  by  the  civil  law,  and  fecond 
coufins  cannot  by  the  cannon  ',  but  all  fuch  reftridion9 
IP^ere  done  away  by  a£t  of  parliament,  32  Hen*  VIII.  c.  3^, 

Affinity  i^  terminated  in  the  hufband  himfelf  from  thQ 
yrife's  kindred,  and  in  the  wife  herfelf  from  the  hufband's 
kindred  k,  therefore  the  kindred  of  the  huiband  are  not  of 
affinity  to  the  kindred  of  the  wife.  The  hufband's  brother 
therefore,  or  even  the  hufband's  fon  by  a  former  wife,  may 
inarry  the  wife's  fifler,  or  the  wife*s  daughter,  by  a  former 
hufband*     If  a  marriage  id  )vad  within  the  prohibited  de<» 

•  *  ■ 

li  Cafe  of  Ellctcon  and  GaArell,  Comyns,  313.  2  Wood's  Cir«  l«awt 

^jB^  IT9.  k  Wood's  Civil  Law,  119, 

D  grec5 
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grees  of  kindred,  the  ifiue  is  not  confidered  by  the  commoft 
Taw  as  illegitimate,  until  a  fentence  is  pronounced  in  the 
court  Chriftian  to  annul  the  marriage :  which  fentence  is 
admiflible  in  all  the  temporal  courts,  and  operates  to  thd 
baftardizing  and  diftinheriting  the  chtldren.-*-A  prohibition 
was  prayed  t6  ftay  a  fuit  in  the  fpiritual  court,  againft  a 
man  for  marrying  with  the  baftard  daughter  of  bis  fiftefy 
and  it  was  grounded  on  a  plea,  that  fuch  a  marriage  is  pro- 
hibited by  no  law  j  for  there  is  neither  affinity  nor  confan-* 
^guinity  in  a  baftard,  who  is  nullius  filius.  On  the  contraiy 
it  was  urged,  that  the  Levitical  law  is,  ad  proximum  fan-^ 
gulnis  non  accedet ;  thftt  the  Jews  made  no  difference  as  to 
imarriage  between  baftards  and  others.  That  tbbugh  baftards 
are  deprived  of  certain  prhrikges  by  particular  laws,  yet 
the  fame  reafon  prohibits  them  from  marriage  as  others,  ancT 
by  this  rule  a  man  might  marry  his  own  baftard,  which 
doubtlefs  could  not  be  allowed*  Lord  Raymond,  and  the 
^ourt,  inclined  not  to  grant  a  prohibition,  but  the  caufe 
Vas  adjourned,  and  it  does. not  appear  what  becameof  k  \, 

The  temporal  courts  are  the  proper  judges  what  marriages 
are  within  or  without  the  Levitical  degrees,  and  they  have 
a  power  of  prohibiting  the  fpiritual  courts,  if  they  impeach 
any  perfons  for  marriage  without  thofe  degrees. 

MaTriages  had  out  of  due  form  of  law  are  liable  to  certaiti 
|}ecuniary  -fines,  which  are  created  by  the  following  ftatutes. 
By  th€€^  J  W.  IIL  t.  6,/r  52.  no  perfinjhall  b^  married  at 
any  place  pretending  to  be  exempt  from  the  vifttaiion  of  the  bijhop 
if  the  diocefe^  without  a  licence y  except  the  banns  Jhall  be  pub-- 
lijhed  and  certified  according  to  law  \  and  every  parfon^  vicar 
and  curate^  ivhojhall  marry  any  perfons  contrary  to  the  true  in^ 
ient  hereof ^  Jbdl  forfeit  100/.  half  to  the  king^  and  half  to  him 

\  5  Mod.  Rep.  16^ 

wh^' 
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It^tf  wHlfu€  in  any  rfhii  m^ejly*s  tourts  ^f  rHord\  land  far 
%he  fecmd  ^ff€m£>^  Jhall  h  jfuf^ndei  fr(m  Ui  0c€  and  ientfiH 
/prihrHyeari. 

And  by  l^e  f  i^  Z  tV.  HI.  €.  35.  fe^.  2^  3,  4,  tueti 

¥  Pi 

parfin^  vicar  or  curaU^  who  Jball  marry  any  perfon  in  an} 
'thurS  or  chapel^  exempt  or  not  exempt^  or  in  any  other  place 
whaiev€rs  without  publication  ofhanns^  or  without  licence^  JhaU 

JorfM  tboL-^Every  parfoftj  vicar  or  curate^  whofiailfoh/iitute 
or  employ^   or  knowingly  and  wittingly  fiall  fufftr  iOtd  permit^ 

any  other  fHtniJkr  to  marry  any  perfons  in  any  church  or  chapel^ 
to  fwch  parfony  zicar  or  curate^  belonging  or  appertaining^ 
nvithout  puhti'cation  of  banns  or  licence^  Jhall  forfeit  loo/.-** 
Mverymanfo  married  without  licence ^  or  publication  ef  banns  as 
^forefaidy  fiaH forfeit  loA  to  le  recovered  with  cojis  hy  him  who 

Jhalifue.     And  every  fexton^  or  parifii  clerk^  who  foaU  aid  ot 

-ajfifi  at  ftich  marriagts  fo  ulebrated  without  banns  or  lio$nc€% 

^aU forfeit  5/. 

And  iy  the  10  Ajiftyt,  t^.feB.  176.  every  parfon^  vtcdr  9r 

^urate^  or  other  perfon  ifi  hofy  orders,  "beneficed  or  not  beneficed^ 

who  Jhall  marry  any  petfon  in  any  church  or  chc^el^  txempt  or 

'not  exempt  J  or  in  any  'vthef'  plac^  whatfoever,  without  puhlicatioft 

af  banns  y  or  without  licence  from  the  proper  ordinary  ^  Jhall  for  ^ 

J^eit  100/.     And  if  fuch  offender  Jhall  be  a prifoner  in  any  prifoh 

^r  gaoly  (other  than  a  (founty  gn^l)  at  the  tinfe  of  fuch  cffmce 

^ommitted^  'andJhaU  be  duly  convi5led  thereof '^  then  tepon  o^th 

inade  ^f  fuch  imprif&nment  before  one  of  the  judges^  and  vpon 

producing  a  copy  of  the  record  of  ftich  convi^iion,  to  be  likewifi 

proved  upon  oath  before  thefaidjudge,  he fiall grant  his  warrant 

4o  the  keeper mJ  the  gaoty  or  prifon,  where  fuch  offender  is  a  prim 

foner^  to  Mriove  him  to  the  gad  of  that  county  where  he   is  a 

prifoner^ there  to  remain  charged  in  execution  with  the  penal y 

infli^nby  this  a£f^  and  with  all  and  every  the  caufes  of  his 
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fornur  imprifonment :  and  if  any  gaokr^  or  keeptr  $fanjprifon^ 
Jball  bi  privy  U^  or  knowingly  permit  any  marriage  to  h  folem^ 
nizid  in  the /aid  prifon^  before  publication  of  banns  or  licence  as 
aforefaid^  he  Jball  forfeit  lOoL 

Of  Marriage  as  it  is  now  regulated  by  the  Marriage  A^f 

C  U  C  H  important  regulations  as  thofe  made  by  this  aft, 
in  a  matter  of  fuch  univerfal  concernment  as  marriage, 
could  not  fail  of  dividing  the  public  opinion,  and  of  being  the 
fubjeft  of  very  warm  debate  both  in  the  houfes  of  parliament 
and  without  doors,  while  it  was  pafling  into  a  law.  It  was 
reprefented  as  laying  an  impaflable  line  between  the  rich  and 
the  poor,  and  controling  all  the  emotions  of  love  and  genuine 
aiFeftion  in  youth,  by  the  frigid  maxims  of  avarice  and  am- 
bition imbibed  by  age :  and  if  the  former  frequently  betrayed 
a  want  of  judgment  and  difcernment,  the  latter  as  often  en- 
forced a  fplendid  and  wretched  ftate  of  leglil  proftitution  ; 
in  which  the  happinefs  of  the  party  was  facrificed  to  family 
pride.  But  furely  this  objeftion  is  more  fpecious  than  real, 
as  the  power  granted  to  the  parents  by  this  aft,  expires  as 
foon  as  the  child  attains  to  twenty-one  years  of  age;  the 
reftraint  is  therefore  kindly  laid  on  that  period  of  life,  when 
the  ebullitions  of  paffion,  and  impatience  of  all  reftraint, 
are  leaft  fupprefled  by  the  efforts  of  reafon,  aflifted  by  its 
beft  coadjutor  experience. — It  was  likewife  argued  on  another 
ground,  as  tending  to  reprefs  that  ardour  in  the  poor, 
,  which  impells  them  to  marriage,  by  impeding  the  ceremony 
.  to  fuch  as  could  not  purchafe  a  licence,  by  making  the  pub- 
lication of  banns  on  three  fucceeding  Sundays,  indifpenfibly 
recfuiiite  to  all  fuch  ;  and  it  was  obferved,  that  whatever 
procraftinates  a  legal  marriage,  has  a  proportionable  ten- 
dency to  promote  debauchery  and  lewdnefs.  And  perhaps 
this  is  its  yireak  ilde,"«»-SQme  there  were  ^ho  urged,  that  the 
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regulations  eftabliihed  by  this  aiSt,  would  put  it  in  the 
power  of  defignlng  men  to  delude  innocent  girls  by  an 
illegal  marriage ;  but  on  this  account  it  fhould  feem,  that 
no  folid  objeftton  can  be  made.  Indeed,  certain  forms  in 
the  folemnization  of  marriage,  are  thereby  made  abfolutely 
neceflary  to  conftitute  a  legal  marriage,  which  before  did 
not  zffeA  fuch  a  contra£t ;  but  they  are  in  their  nature  fo 
plain  and  intelligible,  that  to  be  once  heard  they  muft  be 
ever  after  known  and  underftood ;  and  it  is  the  intereft  of 
the  clergyman,  as  much  as  of  the  woman,  to  fee  the  banns 
are  properly  authenticated  before  he  performs  the  ceremony  ; 
whereas  at  the  fame  time,  the  a<5t  removed  the  moft  fruitful 
refource  to  fupply  knaves  with  the  means  of  pra£kifing  upon 
unfufpeding  innocence,!  mean  pre-contra£^s.  By  compelling 
the  parties  to  folemnize  marriage  in  the  face  of  the  church, 
upon  fatisfadory  proof  being  given  to  the  judge  of  a  pre-^ 
contra^^.  a  woman  had  indeed  a  remedy  at  law  againft  her 
feducer }  but  then  fuch  engagements  not  being  of  public 
fiotoriety,  perhaps  known  to  none  but  the  parties  themfelves^ 
the  moft  fatal  impolition  might  be  pradifed  on  another  wo* 
Oian,  by  marrying  her,  notwithftanding  fuch  an  impedi- 
ment^ It  is  true,  the  impoftor  was  liable  to  a  criminal  ac« 
^ionon  the  ftatute  of  James  I.  againft  bigamy  j  but  after  the 
deluded  woman  had  followed  her  betrayer  through  the  pro* 
cefs  pf  an  indiSment,  and  bad  brought  his  guilt  home  to 
bim,  thereby  doing  the  utmoil  violence  to  every  delicate 
fenfation^  her  recompence  was^  the  ftigma  of  having  coha- 
bited with  an  adulterer,  not  with  a  legal  hufl>and  ^  and  to 
6nd  her  children  branded  with  illegitimacy*  3Mch  might  be 
the  confequences  attending  pre-contra£ls  adually  made;  but 
how  eafy  it  was  to  get  rid  of  a  wife,  by  colluding  with  a 
woman  to  claim  the  fulfilment  of  an  imaginary  pree-con- 
f  rad,  the  numerous  inftances  where  fuch  tricks  have  befH 
pra^i^(J  fufficiently  fhcw. — ^Thelawnow,  by  denying  wo- 
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men  redrefs  by  marriage,  when  they  have  incautloufly  yieljecf 
to  the  importunity  of  a  lover,  thereby  guards  them  in  the  moilr 
efFedlual  manner  againft  the  artifices  of  feduclion.  I  argue  con^ 
cerning  the  propriety  of  pre-contra^s,  upon  the  prefumption 
of  fuch  having  been  made  to  delude  a  woman  of  her  virtue,  be- 
caufe  that  is  certainly  their  moft  defenfible  ground ;  though 
doubtlefs  many  were  given  without  fuch  indired  views  being 
either  propofed  or  obtained  thereby.  And  the  law  now 
^lows  a  woman  to  bring  an  a£lion  on  the  cafe,  to  recover 
damages  upon  a  pre-contra<£l,  which  will  be  explained  more 
fully  in  the  fecohd  book ;  and  a  very  learned  lawyer  exprefTes 
z  doubt,  whether  by  the  zGt  26  Geo.  IL  c.  33.  the  impe- 
diment of  pre-contra£ts  is  entirely  abolifhed,  when  con-* 
iummated  with  bodily  knowledge  "*•     The  marriage  a&» 

26  Geo.  IL  c«  33.  is  in  fubftance  as  follows : 

< 

All  banns  Jhall  be  publijbed  in  theparijb  churchy  or  in  a  public 
chapel  in  whifh  banns  have  bien  ufuallj  publijhii^  upon  thr^e 
Sundays  preceding  the  folemnization  of  marriagi  :  and  if  the 
per  Jons  to  he  married  dwell  in  different  parijhes^  the  banns  $0  be 
publijbed  in  their  refpeSfiv^  parijhes^  either  in  the  parijb  church 
or  chapelry  whsre  each  of  them  dwell  y  and  if  either  of  the  per*s 
fons  Jhall  dwell  in  any  extra  parochial  place^  having  no  church  or 
thapel  wherein  banns  have  been  ufually  publijbed^  then  the  bannf 
JbaUbij  in  like  manner ^  publijbed  in  the  parijb  churchy  or  chapel^ 
belonging  to  fame  parijhy  or  chapelry y  adjoining  to  fuch  extra-' 
parochial  place^  which  publication  Jhall  be  certified  by  the  parfon^ 
vicar y  or  curate,  who  publijhes  fuch  bannsy  inwritingy  under 
his  handy  and  the  marriage  Jhall  befolemnized  in  the  fame  churchy 
or  chapelry y  in  which  the  banns  were  publiflied. 

No  obligation  is  laid  on  any  minijier  to  puhlifi>  banns  of  niar^ 
riagCy  unlefs  the  parties  to  be  married  deliver  to  him  a  notice  in 
writingy  of  their  true  chrifiian  andfurnamesy  and  likewife  theiic^ 

«  BlacMt.  b.  I.  c.  15, 
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refpidive  abodes^  and  of  the  time  they  have  refpeHively  dwelt 
there. 

Parents  or  guardians  whofe  confent  is  required  by  law^  muji 

fignify  openly  at  the  time  of  the  publication  of  the  banns  a  dijjent 

tofuch  marriage^  which  renders  the  publication  voidj  andfub^ 

jeils  the  minifler  to  an  a£i  of  felony^  if  be  afterwards  folemni%e$ 

the  marriage* 

Licences  muJl  not  be  granted  for  folemnizlng  marriages  in  any 
ether  churchy  parijh^  or  public  chapel^  than  fuch  as  belong  to  the 
parijhj  in  which  the  ufual  place  of  abode  of  one  of  the  parties  has 
been  for  the /pace  of  four  weeks^  immediately  before  the  granting 
0f  fuch  licence y  or  in  an  adjoining  church  or  cbapeL  If  one  or 
both  of  the  parties  reftde  in  an  extra^parochial  place^  and  for 
the  purpofe  of  this  aSf  only,  all  parijhes  which  hav^  no  parijh 
churchy  orchapely  belonging  to  them^  or  none  wherein  divine  fer^ 
vice  AS  ufually  performed  every  Sunday y  are  to  be  deemed  extre^ 
parochial  places* 

Tim  a£l  has  net  relation  to  the  power  of  the  archbijhop  of  Can* 
ferbury  and  his  proper  offcfrsy  of  granting  fpecial  licencesy  the 
light  of  doing  which  they  derive  from  ftatutc  25  Hen.  VIII. 
C.  21.  fcift.  4  &  8, 

jfll  perfons  folemnizing  marriage  in  prifonsy  or  in  a  place  fi 

appointed,  without  the  publication  of  banns  or  licenccy  are  ad^ 
judged  guilty  of  felony,  andJhaU  be  tranfported for  fourteen  years* 

The  frofecutlon  for  which  offence  mu/i  be  commenced  within  the 
fpace  of  three  years  after  the  offence  committed  5  and  all  marriages 
folemnizedin  any  other  place  than  a  church  or  public  chapel,  unlefs 

by  fpecial  licence,  or  without  publication,  of  banns  or  licence  of 

m^rriage^  arf  render (d  null  and  void^ 

D  4  h 
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In  marriages  preceded  by  publication  of  hanns^  no  p^^of  of 
tejidence for  four  weeks  immediately  before fuch  fokmnization  Jball 
be  required:  but  all  marriages  foUmnized  by  licence^  when 
either  of  the  parties  Jhall  be  under  the  age  of  twenty^one  years^ 
unlefs  a  widow  or  widower^  which  Jball  be  had  without  the 
confent  of  the  father  ef  fuch  party  fo  under  age  ^  if  then  livings 
firji  obtained^  or  if  dtad^  of  the  guardian  or  guardians ;  or  if 
none  fuchy  then  of  the'  mother  if  livings  and  a  widow  [and 
it  may  be  prefumed  not  having  married  fince  the  deceafe  of 
her  hu(band,  by  whom  (he  had  the  iflue  in  queflion]  ;  or 
if  none  fuchy  then  of  a  guardian  or  guardians ^  appointed  by  the, 
c^urt  of  chancery  y  Jhall  be  abfolutely  null  and  void. 

But  if  any  of  the  perfons  above  enumerated^  in  whom  the  right 
properly  vejls^  Jhall  be  non  compos  mentia,  or  beyond  thefeaSj 
er  withhold  their  confent  to  a  proper  marriage^  the  lord  chancellor 
may  authorife  fuch  marriage  by  petition  preferred^  and  due 
proof  given  of  the  propriety  of  fuch  marriage ;  which  authority 
Jhall  be  deemed  equivalent  to  the  confent  of  the  perfon  or  perfons j 
entitled  by  relationjhip  or  connexion  with  the  parties  to  give  it. 

jfll  contrails  of  marriage  are  not  obligatory y  whether  made^ 
per  verba  de  prcfenti,  ^rpcr  verba  de  futuro. 

Regifiers  of  marriage  Jhall  be  kept  in  each  parijb  church  or 
public  chapel. 

All  marriages  to  befolemnized  in  the  pre  fence  of  two  or  more 
witnejfesy  bejtdes  the  minifler  who  celebrates  the  fame  ;  and  the 
entry  in  the  regijler  mujl  bejigned  by  the  parties  married. 

Falfe  entries  in  fuch  marriage  regiflers^  or  alterations  know- 
ingly  and  wilfully y  with  an  intent  to  elude  the  force  of  the  ai^y 
or  forging  a  marriage  licence^  or  a  wilful  deJlru£lion  of  any 

"marriage 
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hutrriage  tegifierj  any  fuch  offend  to  be  punijhed  with  deatb$ 
without  benefit  of  clergy. 

ft 

The  marriage  of  the  royal  family  not  included  in  this  a^. 

The  a£i  does  not  extend  to  Scotland^  nor  to  any  marriages 
among  the  people  called  fakers,  or  amongji  perfons  prof  effing  tb^ 
jewijb  religion  J  where  both  the  parties  to  fuch  marriage  Jhall  if 
either  fakers  ^  or  Jews^  nor  to  any  marriage  beyond  thefeas* 

Of  the  Solemnization  of  Marriage* 

TN  all  places  where  banns  fhall  have  been  publifhed,  the 
marriage  (hall  be   folemnized   in  one    of   the  parifli 
churches  or  chapels  where  fuch  banns  have  been  publi(hed» 
and  in  no  other  place ;  and  no  licenfed  marriage  (hall  be 
folemnized  in  any  other  church  or  chapel   than   where  the 
ufual  place  of  abode  of  one  of  the  parties  hath  been  for  the 
fpace  of  four  weeks  next  before  the  granting  fuch  licence; 
and  it  is  required  by  canon  62,  that  all  marriages  by  licence^ 
be  folemnized  between  the  hour^  of  eight  and  twelve  in  the 
forenoon,  and  in  time  of  di vine  fcrvice. — Perfons  contrading 
jpatrimony,  and  caufing  the  fam^  to  be  folemnized,  knowing 
any  canonical  impediments  in  that  behalf,  or  having  ftrong 
prefumption  thereof,  (hall,  ipfofaQo^  incur  the  fentence  of 
the  greater  excommunication  "• — If  any  one  at  the  time  of 
inarriage,  alledges  and  declares  any  impediment  why  the 
parties  may  not  be  accoupled  in  matrimony,  by  God's  law, 
and  the  la^jr  of  this  realm,  and  will  be  bound,  and  fufficient 
fecurities  with  him,  to  the  parties,  or  elfe  put  in  a  caution 
(to  the  full  value  of  fuch  charges  as  the  parties  to  be  married 
j^o  thereby  fuftain)  to  prove  his  allegation ;  then  the  folem* 
JDij^ation  miift  be  deferred  until  fuch  time  as  the  truth  be 

iff  JLind.  2^7^        '     ^ 
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tried  ^. — ^It  fecms  in  former  times,  the  ring  ufed  in  the  cere* 
mony  of  marriage^  was  not  gold  but  iron,  adorned  with  an 
adamant.  The  metal  hard  and  durable,  fignifying  the  du- 
rance and  perpetuity  of  the  contrad ;  and  Swinbum  fays, 
**  it  ikileth  not  at  this  day  what  metal  the  ring  be  of,  the 
form  of  it  being  round,  and  without  end,  doth  import  that 
their  love  fhould  circulate  and  flow  continually***  The 
finger  on  which  this  ring  is  to  be  worn  is  the  fourth  on  tho 
left  hand,  next  to  the  little  finger,  becaufe  there  was  fup* 
pofed  a  vein  of  blood  to  pa(s  from  thence  into  the  heart  i^«— !r 
All  marriages  are  deemed  clandeftine,  that  are  not  folemr 
nized  in  a  church  or  public  chapel,  wherein  banns  have  been 
ufually  publifhcd,  except  by  licence  from  the  archbiihop  of 
Canterbury.  And  even  marriages  fo  folemnized  in  a  church 
or  chapel,  without  due  publication  of  banns  or  proper  li« 
cence  obtained,  are  alike  rendered  void,  and  fubje£b  the 
perfon  who  folemnizes  it  to  felony,  puniihable  by  tranfpor- 
tation  for  fourteen  years,  inftead  of  a  fine  to  which  he  was 
formerly  liable,  as  well  as  his  affiflants.--^A  doubt,  fays 
Dr.  Burn,  has  been  made  in  what  manner  a  marriage  cele<* 
brated  by  virtue  of  a  fpecial  licence  from  the  archbifhop  of 
Canterbury,  (hall  be  regiftered,  efpecially  where  the  mar- 
riage is  folemnized  in  a  private  houfe,  and  by  a  clergyman 
not  being  the  incumbent  of  the  parifh,  if  the  incumbent 
refufes  to  permit  the  fame  to  be  entered  in  the  parlih  regifter. 
But  the  doubt  feems  to  be  folved  by  the  words  of  the  a£( 
itfclf.  The  regifler  book  of  marriages  is  the  goods  of  the 
parifh,  and  confequently  the  churchwardens,  and  not  the 
minifter,  ought  to  have  the  keeping  thereof;  and  the  aft 
fays,  all  marriagis  celetrattdin  any  church  «r  chapel^  or  withir^ 
any  fucb  parijh  or  chapilry^  Jhall  he  entered  in  fuch  regijier  5 
and  therefore  if  the  churchwardens  (hall  refufe  to  produce 

*  Robr.  P  Swiob.  Mat.  Coot*  Tea.  15. 
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the  regiftcr-book  for  that  purpofe,  they  may  be  compelled 
thereto  by  legal  procefs.  For  where  a  thing  by  an  aft  of 
parliament  is  required  to  be  done,  that  alfo  i$  required^ 
without  which  the  thing  itfclf  cannot  be  done  f. 

To  make  a  falfe  entry  in  a  marriage  regifter,  to  alter  it 
when  made,  to  forge  or  counterfeit  fuch  entry,  or  a  marriage  , 
}icence,  or  to  aid  and  abet  fuch  forgery  i  to  utter  the  fame 
as  true,  knowing  it  to  be  counterfeit,  or  to  deftroy  or  pro-* 
cure  the  deftruftion  of  any  regifter,  in  order  to  vacate 
wy  marriage ;  any  or^each  of  thefe  offences,  knowingly  and 
wilfully  committed,  fubjcft  the  party  to  the  guilt  of  felony, 
without  benefit  of  clergy.  '  And  although  there  is  no  pe« 
tialty  fpeciiied  in  the  aft  againft  the  minifter,  for  neglefting 
properly  (o  make  the  entry  in  the  parilh  regifter,  yet  I%is 
liabfe  to  whatever  puni(hment,  by  fine  and  imprifonment,  a 
court  may  think  proper  to  inflift,  upon  an  aftion  by  in* 
diftment,  or  information :  for,  fays  the  accurate  Dr.  Burn,^ 
^f  it  is  a  great  miftake  in  many  perfons,  who  fuppofe, 
where  an  aft  of  parliament  inflift s  no  fpecial  penalty  for 
difobedience,  that  they  may  tranfgrefs  fuch  aft  without  any 
d&nger  of  being  called  to  account ;  whereas  nothing  is  more 
pertain,  than  that  where  an  aft  appointeth  no  particular 
punifhment,  the  offender  is  liable  tobepunifhed  by  fine  and 
imprifonment,  upon  indiftment  or  information,  at  the  dif- 
cretion  of  the  court,  Sp  that  an  aft  infiifting  no  penalty, 
is  in  the  higheft  degree  penal,  fo  far  as  a  man's  liberty  or 
property  can  be  affefted  ^'■ 

Cafds  determined  upon  the  Marriage  ASf. 

TT^N  an  appeal  to *the  court  of  King's  Bench,  from  a 

court  of  feflions,  the  queftion  was.  Whether  the  mar*  . 
Tiage  of  John  and  Sufaw^ah  Meredith  was  fufEciently  proved. 

Q  £cc.  lriW|  ^rty  Marrl»$e.  '  £cc.  Lavr,  Art*  Marriage. 

One 
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«— One  witnefs  made  oath,  that  he  and  another  witnefs  were 

prefent  on  the  feventh  day  of  February,  I758»  when  a  mar* 

riage  was  folemnized  in  the  pariih  church  of  St.  Devereux, 

between  the  faid  John  and  Sufannah  Meredith,  by  the  mi« 

nifter  of  the  faid  pariih,  by  banns.     And  it  appearing  to  the 

faid  feflions,  that  the  entry  of  the  faid  marriage,  in  the  re- 

gifter  book  of  the  faid  parifb,  was  made  in  manner  follow* 

jng,  viz.    ^<  1758,  John  Meredith,  and  Sufannah  Jenkins, 

were  married  by  banns,'*   but  neither  the  minifter,  parties, 

nor  witnefTes,  flgned  the  faid  entry,  and  that  no  other  entry 

of  the  faid  marriage  was  ever  made. — They  therefore  were  of 

opinion,  that  the  marriage  was  not  legally  proved.    On 

ibewing  caufe,  it  was  urged  in  fupport  of  their  opinion, 

fbiat  this  appeared  upon  the  ftate  of  the  cafe  to  be  a  void 

inafriage.    For  although  the  omiiEon  of  banns  was  origi- 

pally  only  ^n  ofFence  againft  the  ecclefiaftical  law  ',  and  even 

after  the  7th  &  8th  W.  III.  c.  35.  fe<a.  2.  the  minifter,  and 

clerk«  and  man  married  without  licence  or  banns,  were  only 

fubjedi  to  a  penalty ;  yet  fmce  the  ad  of  the  26  Geo.  II. 

c*  33-  an  entry  of  this  properly  figned,  is  become  fo  eflen* 

tial  a  circumftance,  that  without  it  the  marriage  itfelf  is 

null  and  void.     But  the  court  were  of  a  different  opinion. 

Lord  Mansfield  faid — It  was  not  incumbent  on  the  pert- 

fons  married,  to  prove  that  the  banns  were  publiihed,  nor 

does  the  entry  dire£led  to  be  made,  zffe£i  the  validity  of  the 

marriage.     But  at  the  fame  time  he  declared,  that  it  was  a 

matter  of  great  public  concern,  for  the  prefervation  of  pe» 

digrecs  (which  were  now  become  very  difficult  to  prove)  : 

and  the  entry  ought  to  have  been  made  according  to  the  di« 

ie£tions  of  the  a£i.     He  went  fa  far  as  to  declare,  that^aii 

information  ought  to  be  granted  by  the  court  againft  the  mi- 

pifter  for  omitting  it,  if  it  (hould  clearly  appear,  that  it  was 

pwing  tp  his  negled  ^  and  that  fuch  information  fhould  he 

prof«:uted  bv  the  attorney- general,  at  the  king's  expence, 

which 
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ivhich  he  did  not  doubt  would  be  readily  direded,  upon  the 
recommendation  of  the  court.  And  he  ordered  the  fad  to 
be  further  enquired  into — ^and  it  came  out,  that  a  regular 
entry  had  been  made,  and  that  which  was  produced  ^to  the 
juftices,  was  only  a  minute  or  memorandum.  So  the  mi* 
nifter  was  juftified  *• 

Two  juftices  removed  Edward  Young,  Rebecca  his  wife, 
and  Mary  their  child,  from  Chilham,  to  Prefton,  near  Fe- 
veriham,  both  in  Kent.     And  the  fei&on^  confirmed  in  all 
points  the  order  of  the  two  juftices. — The  cafe,  as  ftated  to 
appear  to  the  feilions  was,  that  the  faid  Edward  Young, 
being  legally  fettled  in  Prefton,  and  not  being  then  a  wi- 
dower, was  on  the  25th  day  of  January,   1758,  without 
the  confent  of  his  father,  who  was  then  living,  married  bj^ 
licence,  in  the  parifh  church  of  Tcnham,  to  Rebecca  Drury, 
who  was  fettled  in  the  faid  parifli  of  Tenham,  and  who  is  ' 
removed  to  Prefton  by  the  faid  order,  as  the  wife  of  the  faid 
pauper  ;  the  faid  Edward  Young  being  then  an  infant  of 
twenty  years.     And  that  afterwards,  the  faid  Rebecca  was 
,  brought  to-bed  in  the  parifh  of  Chilham,  of  the  faid  Mary, 
jemoved  by  the  order. — ^Mr.  Knowler,  who  was  to  have 
fiiewn  caufe  in  the  court  of  King's  Bench  againft  quafhing 
tbefe  orders,  opened,  that   the  words  of  the  a£b  were  fo 
ftrong,  that  he  could   not  get  over  them,  being,  t&at  the 
marriage  Jhould  be  abfoluUh  null  and  void  to  all  intents  and  pur-^ 
pofes  wbatfoever  :  unlefs  he  faid  the  court  (hould  think  a  de« 
claratory  fentence  to  be  neceffary.     But  Mr.  Robinfon,  on 
the  fame  fide,  urged  in  fupport  of  thefe  orders,  that  the 
word  void  in  the  aft,  may  be  conftrued  voidable  j  and  that 
it  is  highly  unreafonable,  that  a  virtuous  yc'ing  woman, 
and  her  innocent  children,  fliould  be  turned  adrift,  and  be 
confidered  as  a  whore  and  baftards,  without  having  any  op- 
portunity to  conteft  fo  fevere  a  judgment  againft  them  ; 

*  Cafe  of  PevereQ]^  &  Much  Dewchareh«  £.  %  G.  III.  Burrow*!  Set.  Ca.  506. 

tbercfori? 
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therefore  that  this  marriage  ought  be  avoided  by  a  (enttt\C$ 
in  the  ecclefiaftical  court ;  and  not  tn  a  collateral  method^ 
by  an  ex  parte  order  of  juftices,  made  Without  hearing  them*, 
or  any  perfon  on  their  behalf.-r-By  lord  Mansfield,  c.  j« 
this  point  will  admit  of  no  manner  of  doubt.     [And  he  took 
the  diftin£lion  between  a£ls  of  parliament  made  againft  one 
of  the  parties,  and  for  the  benefit  of  another  of  the  parties^ 
j  and  where  fuch  other  party  has  an  ele<5lion  either  to  take 
the  benefit  of  it  or  not ;  and  ads  of  parliament  made  againft 
both.]     This  is  not  like  the  ftatute  of  bigamy,  i  J.  c.  114 
which  was  made  only  againfl  one  of  the  parties  ;  but  it  is 
an  a£l  made  againfl  both  ;  and  the  marriage  is  thereby  ex- 
prefsly  declared  abfolutely  null  and  void  to  all  intents  and  pur- 
pofes  whatfoever.     And  by  the  whole  court — Let  the  orders 
be  confirmed  as  to  the  man,  but  quafhed  as  to  the  woman 
and  child.     And  judge  Foiler  added,   that  this  zA  was  not 
only  made  againftv the  hufband  and  wife,  but  againft  the  in- 
nocent children  of  both  ;  and  he  faid  it  would  be  againft  the 
fpirit  of  the  a£t  to  underftand  it  otherwife,  than  that  the 
marriage  (hould  be  abfolutely  void  t« 

Marriages  had,  contrary  to  the  regulations  made  by  th^ 
ad,  will  be  annulled  by  the  fpiritual  court,  and  the  firfl 
fuit  that  ever  was  brought  upon  the  marriage  ad,  to  avoid 
the  marriage  by  reafon  of  minority,  where  the  party  under 
age  was  married  by  licence  without  the  confent  of  parents, 
was  by  a  fuit  of  jaditation.     Froft  againft  Waldeck  in  Ij60f 

The  provifo  in  the  marriage-ad,  fed.  18.  which  enads, 
that  the  fame  ihallnot  extend  to  that  part  of  Great  Britain 
called  Scotland,  feems  to  have  been  extended  further  in 
pradice  than  can  be  fuppofed  to  have  been  the  intention  o( 
the  legiflature.  There  may  be  good  reafon  for  not  extend* 
ing  the  reftridions  laid  upon  marriage,  to  fucb  as  fhall  be 

t  Cafe  of  Chilh«snaa4  PreA^fly  in  3^^  G«  11^  burrows,  Seu  Csu  ^85. 
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honnfide^  and  without  fraud,  had,  and  celebrated  in  Scotland  | 
but  it  is  plainly  eluding  the  ad  for  an  Englifliman  and 
an  Engliih  woman  juft  to  pafs  over  the  borders  in^  the 
Scottifli  territories,  and  there  intermarry,  without  either 
banns  or  licence,  or  Other  pre»requifite ;  nay,  eren  a  clergy- 
man is  not  efientially  requifite,  for  the  parries  own  fervant) 
whom  they  carry  along  with  them,  or  the  hott  at  the  inn 
where  they  fhall  be,  may  be  fufficient  as  to  the  validity  of 
the  marriage,  although  not  as  to  all  the  legal  fruits  and 
eiFefis  of  it. 

Of  the  Validity  of  Marriages. 

'T^HE  municipal  laws  of  this  country  confider  marriage  In 

no  other  light  than  as  a  civil  contract ;  the  holinefs  of  ^ 
that  ftate  is  a  matter  before  the  fpiritual  courts  only, 
Hufband  and  wife  arc  (tiled  in  our  law  books,  barm  i:^  femt^ 
and  a  married  woman  is  frequently  called  covert  harm^  or, 
what  is  the  prefent  general  appellation,  a  feme  covert*  The 
difabilllies  to  marriage  which  our  courts  of  law  regard,  as 
they  are  confldered  there  rather  on  account  of  the  civil  in- 
conveniences they  draw  ^fter  them,  than  on  account  of  their 
moral  turpitude,  will  be  enlarged  upon  more  properly  when 
we  come  to  treat  of  marriage  as  it  refpeSs  the  property  of 
individuals ;  only  it  is  proper  to  obferve  here,  that  ail  civil 
difabilities  make  the  contra6):  void  ab  initio^  and  not  merely 
voidable  j  therefore  they  may  be  pleaded  at  any  time,  even 
after  the  death  of  the  parties,  which  mere  eccleilaftical  dtf« 
abilities  cannot,  without'  fentence  of  court  duly  obtained* 
No  civil  difabilities  diflblve  a  contract  formed,  but  only 
render  the  parties  incapable  of  forming  any  contra(^  at  alK 
It  does  not  put  afunder  what  God  has  joined  together,  but 
previoufly  hinders  the  junction.  And  if  perfons  legally  in- 
capacitated, come  together,  it  is  a  meritricious,  and  not  a 
matrimonial  unton.-^It  is  held  to  be  elimtial  to  marriage 

that 
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thgt  it  be  performed  by  a  perfon  in  orders",  though  the  til'*' 
tervention  of  a  prieft  to  folemnize  thi$  <:ontra£l  is  merely 
juris  poffitivi^  and  not  juris  nqiuraUs  aut  divini  :  it  being  faid 
that  pope  Innocent  the  Third  was  the  firft  who  ordained 
the  celebration  of  marriage  in  the  church  \  before  which  it 
was  totally  a  civil  contraA.  And  in  the  times  of  the  civil 
wars,  all  marriages  were  performed  by  thejuftices  of  the 
peace  ;  and  thefe  marriages  were  declared  valid,  without 
any  frefli  folemnization,  by  ftat.  i2.  Car,  II.  c.  33.  But  as 
the  law  now  ftands,  we  may  upon  the  whole  colled,  that 
no  marriage  by  the  temporal  law  is  ipfo  fa£io  void,  that  is 
celebrated  by  a  perfon  in  orders  (•'—in  a  pariih  church  or 
public  chapel  (or  elfewhere  by  fpecial  difpenfation}^i^ 
purfuance  of  banns  or  a  licenfe, — between  fingle  perfons,««»* 
confenting, — of  found  mind, — ^and  of  the  age  of  twenty^ 
one  years,— k)r  of  the  age  of  fourteen  in  males,  and  twelve 
jn  females,  with  confent  of  parents  or  guardians,  or  with-* 
out  it  in  cafe  of  widowhood.  And  no  marriage  is  voidable 
by  the  ecclefiaftical  law,  after  the  death  of  either  of  th^ 
parties  ;  nor  during  their  lives,  unlefs  for  the  canonical 
impediments  of  confanguinity,  or  affinity,  and  corpora)  xxi^ 
becility,  fubfifting  previous  to  the  marriage. 

The  lawfulnefs  of  marriage  is  to  be  tried  by  the  bi£hop*9 
certificate,  upon  an  iflue,  accoupkd  in  lawful  matrimony  or 
not^  as  in  a  writ  of  dower,  appeal  of  baftardy,  or  the  like  "^ 
Upon  appeal  to  the  court  of  delegates  it  appeared,  that 
Haydon,  and  Rebecca  his  wife,  were  Sabbatarians,  and 
were  majried  by  one  of  their  minifters  in  a  Sabbatarian, 
congregation  ;  the  form,  of  the  common  prayer  book  was 
ufed,  except  the  ceremony  of  the  ring.  They  lived  together 
as  man  and  wife  for  feven  years,  and  then  Rebecca  died, 
vvhereupon  Haydon  t9ok  out  letters  of  adminiftration  to  heir. 

MS^lk.  119.  V  Moor,  170,  wilnft,  134. 
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J^ut  Gould,  and  Margaret  his  wife^  who  was  fifter  to  Re- 
l»ecca,  fued  a  repeal,  fuggefting  that  Rebecca  and  Hayddn 
Were  never  married^  And  it  appearing  that  the  minifter 
who  married  them  was  a  mere  layman,  and  not  in  orders, 
the  lett?ers  of  adminiftration  that  had  been  granted  to  Hay"** 
don,  as  her  huibaiid^  wererepealed,  and  a  new  adminiftration 
granted  to  the  faid  Margaret  Gould,. her  ilfter.  And  this 
fismeiice  upon  an  appeal  was  confirmed  by  a  court  of  dele* 
gates.  For  it  was  held,  that  as  Haydon  demanded  a  right 
to  himfdf,  as  hufband,  by  the  ecclefiaftical  law,  he  ought  to 
prove  htmfelf  a  hulband  by  that  law, .  And  fo  the  court 
!ruled.  And  a  cafe  was  cited  out  of  Swinburn,  where  fuch 
a  marHage  had  been  ruled  to  be  void^  a^  to  the  privileges 
a[ttending  legal  marriages.     But  it  was  doubted  whether  the 

>  -  

wife,  being  the  weaker  fex,  or  the  iflue  of  fuch  a  marriage^ 
who  are  in  no  faulty  may  not  be  entitled  by  fuch  marriage  to 
u  temporal  right,  although  the  faufband  himfelf,  who  wa$  in 
fault,  ihould  never  intitle  himfelf  by  the  mere  reputation  of  a 
marriage  without  right  ^— But  in  the  cafe  of  Mr,  Fielding, 
Who  was  married  by  a  RomUh  prieft  to  Mrs.  Wadfworth, 
it  was  held  to'  be.  a  legal  marriage,  and  to  fubje£l  him  to  an 
adl  of  feldiiy  by  marrying  afterwards  with  the  duchefs  ot 
Cleveland  y»— *And  where  a  wife  fued  in  the  fpiritual  court 
for  alimony,  and  the  hufband  was  an  Anabaptift,  and  al- 
though he  had  a  licence  from  the  bifhop  to  marry,  yet  he 
married  this  woman  according  to  the  forms  of  their  own 
religion.  Upon  the  hufband  praying  a  prohibition  to  ftay 
the  fuit  of  his  wife.  Holt  c,  j,  faid,  that  by  the  canon  law  a 
contrail  per  verba  de  prefetiti  is  a  mar];iage ;  fo  is  a  contraft 
per  verba  difuturoy  if  the  contrail  be  executed,  and  he  does 
take  her  I  this  is  a  marriage,  and  they  cannot  punifli  for 
fornication,  but  only  for  not  folemnizing  the  marriage  ac*^ 

■ 

It 

s  T,  9  Ann,  C«fc  of  H«y4Qa  una  Gould,  i  Salk.  119.        y  Read  tU  Mar. 

£     .  cording^ 
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cording  to  the  forms  prefcribed  by  Uw,  but  not  ib  at  t9 
declare  the  marriage  void  *• 

The  principle  on  which  the  laft  menti<Mied  cafe  was  deter* 
mined  in  favour  of  the  marriage,  and  that  of  Haydon  againft 
it,  is  perfedly  confiftent.  In  the  one  the  parties  were 
each  living,  and  might  be  compelled  to  fupply  the  defeds  of 
form  which  accompanied  their  marriage.  In  the  other  cafe, 
one  of  the  parties  being  dead,  fuch  defeds  could  not  be 
fupplied.  But  by  the  26  Geo.  11.  c.  33.  the  law  is  entirely 
new  modelled  in  fuch  cafes.  But  whether  a  woman  is  feme 
covert,  or  whether  fhe  is  the  wife  of  fuch  a  perfon,  is  triable 
by  a  jury  upon  fuch  an  iiTue.  Therefore  a  marriage  de/aff$^ 
or  in  reputation,  (as  among  the  Quakers)  hath  been  allowed 
by  the  temporal  courts  to  be  fufficient  to  give  title  to  a  per- 
fonal  eftate,  becaufe  the  lawfulnefs  of  marriage  is  not  in 
iflue,  or  the  point  to  be  tried.  For  the  ifliie  is,  whether  a 
marriage  was  contraded  between  the  parties  or  not ;  or 
whether  the  parties  lived  in  a  married  ftate,  where  the  lega- 
lity of  it  doth  not  come  in  queftion  *. 

The  proof  of  marriage  may  be,  by  witneffes  who  were 
prefent  at  the  folemnization,  by  cohabitation  of  the  parties  ; 
by  public  fame  and  reputation ;  by  confeffion  of  the  married 
perfons  themfelves,  although  their  acknowledgment  may 
only  be  to  avoid  the  punifliment  of  fornication ;  and  by 
divers  other  circumflances ;  which  if  they  amount  to  half 
proof,  .ought  to  be  extended  in  favour  of  marriage,  rather 
than  contrary  to  it ;  but  now  by  the  marriage-a£t  the  re- 
gifter  book  feems  to  be  intended  as  a  proper,  although  not 
,the  only  evidence  in  this  matter ;  for  if  there  Ihall  be  any 

-  *  > 

»  Wigmore's  Cafe,  5  Anne,  j  Saik.  458.  »  Wood,  4>.  i.  c.  6« 

doubt 
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doubt  as  to  the  identity  of  the  perfons,  or  the  like,  the  re* 
gifter  in  this  refpe£l  can  be  no  evidence  at  all  ^. 


€f  P^pijb  Marriages* 

T^  VERY  man  being  a  Popilh  recufant  convift,  who  fliall 
be  married  otherwife  than  in  fome  open  church  or 
•chapel,  and  otherwife  than  according  to  the  orders  of  the 
church  of  England,  by  a  minifter  lawfully  authorized,  ihall 
be  difabled  to  have  any  eftate  of  freehold  in  any  lands  of  his 
wife,  as  tenant  by  the  courtefy ;  and  every  woman  bemg  a 
Fopifh  recufant  convid,  who  ihall  be  married  in  other  form 
than  as  afore(kid,  ihall  be  difabled,  not  only  to  claim  any 
dower  of  the  inheritance  of  her  hu(band,  or  any  jointure  of 
the  lands  of  her  hufband,  but  alfo  of  her  widow's  eftate  and 
frankbank,  in  any  cuftomary  lands  whereof  her  huiband 
died  feifed,  and  likewife  be  difabled  to  have  any  part  of  her 
hufband's  goods :  and  if  any  fuch  man  ihall  be  married  with 
any  woman  otherwife  than  aforefaid,  which  woman  ihall 
have  no  land^  whereof  he  may  be  entitled  to  be  tenant  by 
the  courtefy,  he  ihall  forfeit  one  hundred  pounds,  half  to  the 
king,  and  half  to  him  that  ihall  fue  in  any  of  the  king's 
courts  of  record  ^ ;  and  if  they  ihall  be  married  in  England, 
other  than  in  a  church  or  public  chapel,  (unlefs  by  fpecial 
licence  from  the  archbilhop  of  Canterbury)  or  without  pub* 
lication  of  banns  or  licence,  the  marriage  ihall  be  void'« 

*  Wood's  Civ.  Law,  i2».  Bum's  J«.  taw,  tit  Mar.       *  3  Ja.  I.  c  S.f.  i%^ 

i  26  Geo.  \l»  c.  23* 
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CHAP.       iVv 

Of  Hujband  Md  Wifi. 

AfV  ^{f>andf  and  teife  are  juftified  in  reiVderiifg  fo  €acb 
other  mutindl'  defente  in  cafe  of  an  attack,  tither  in 
their  perfon  or  property.  It  is  lawfiil  in  fuch  cates  to  repel 
force  by  force^  and  the  breach  of  the  peace  ni^bkh  happen^^ 
is  chargeable  on  hilh^toly  who  began  the  aiFray.  For  the 
taw  in  this  cafe  fei^ds  the  pal&ons  of  the  human  mind  ^ 
and  (when  isxtetnd  Yiblence  is  offered  to  a  titan  hitofelf,  6r 
tbofe  to  whom  he  bears'a  near  contie^ioxv)  makes  it  lawful 
in  him  to  do  hkniblf  that  immediate  juftice  to  which  he  is- 

^prompted  by  nature,  and  which  no  pnidentiid  metHrea  ate 
ftrong  enough  to  reftrain.  It  confiders,  that  the  futute 
procefe  of  kw,  is  by  ho  means  an  adequate  remedy  for  in- 
juries accompanied  with  force  \  fince  it  is  impoffiUe  to  £iy^ 

.  to  what  wanton  lengths  of  rapine  or  cnxeky,^  outrages  of 
•this  fort  might  be  carried,  nnlefi  it  were  permitted  a  tnan 
immediatety  to  (ippole  one  violence  with  another*  Stelf^ 
defence  dierefore,  as  it  is  joftly  called  tbe  firft  law  of  nature^ 
fo  it  i»  not,  neither  can  it  be  iit  fitd,  taken  away  by  the  laW 
of  fociety. ,  But  care  muft  be  taken,  that  it  exceed  not  the 

*  bounds  of  mere  defence  and  prevention  ^  for  otherwise,,  the 
defender  becomes  himiHf  an  aggreflbr  *• 

Notwithftanding  the  law  iet$  a  very  high  value  on  the  life 
of  a  man,  yet  it  axcufes  him  who  by  mifadventure  kilU 
another  in  felf-defence,  though  it  is  very  nice  in  fixing 
what  is  honajidt  felf-defence^r    The  plea. of  ielf*defence  i» 
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allowed  to  extend  to  th^  clofeft  kind  of  civil  and  natural  re« 
lationfbips,  therefore  a  mafter  or  a  fervant,  a  parent  or  a 
child,  an  hufband  or  a  wife,  killing  an  aiTailant  in  the  ne- 
iceflary  defence  of  each  oth^r  refpeftively,  are  cxcufed.  "The 
^i&ftance  rendered  by  the  relation  being  deemed  the  /ame  as 
jtbe  ^&,  of  the  party  ^ — If  a  man  furprizes  another  in  the  aft 
€>f  adultery  with  his  wife,  and  immediately  kills  him  on  the 
^ot ;  by  the  laws  of  England  this  is  not  ranked  among  juf- 
tifiabl^  homicides,  as  it  would  be  in  a  woman  killing  a  maa 
who  was  attempting  to  ravifh  her,  but  is  called  manflaugh- 
^r.  Among  the  Romans  it  was  confidered  as  warrantable, 
pr  in  fome  meafure  blameable,  according  to  the  place  where 
the  fa£i;  was  committed.  If  the  adulterer  was  furprized  in 
the  hulband's  own  houfe,  it  was  deemed  perfeftly  warrants- 
able  :  but  now  that  diftinftion  does  not  fubfift ;  but  the 
)aw  makes  it  manflaughter ;  though  in  confequence  of  the 
Jiigh  provocation  given,  the  court  directs  the  (entence  of 
turning  in  the  hand  to  be  very  gently  inflicted. 

AbduSiim  of  a  TFifg, 

RAKING  a  wife  away  from  her  huiband,  is  cooimonljir 

called  in  the  law  abi|u£tion.  This  may  be  done  witi| 
the  confent  of  the  wife,  or  forcibly  and  violently.  But  by 
whatever  means  it  is  brought  about,  the  law  always  fup- 
pofes  compulfion  and  force  to  have  been  ufed,  becaufe  the 
^ife  is  not  fuppofed  to  pofRfs  a  power  of  confent.  The  re« 
|nedy  therefore  for  fuch  a  crime  is,  by  writ  of  ravifh- 
pient,  or  a£lion  of  trefpafs,  vi  et  armis^  ie  uxore  rapta  £ff 
fhduifa.  This  a^ion  lays  at  the  common  law,  and  therefore 
^he  hufband  (hall  recover,  not  the  pofleffion  of  his  wife,  but 
damages  for  taking  her  away,  and  the  offender  is  liabli?  to 
be  imprifoned  two  years,  and  to  be  fined  at  the  plcafure  of 

f  I,  H.  P.  C.  424. 
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the  king.  Both  the  king  and  the  hufband  may  therefore 
have  this  action.  And  the  hufband  is  likewife  entitled  to 
recover  damages  on  an  z£tion  on  the  cafe,  againft  fuch  as 
perfuade  and  entice  the  wife  to  live  feparately  from  him^  with* 
out  any  fufficient  caufe.  The  old  law  was  fo  ftridt  in  this 
pointy  that  if  a  man's  wife  mifled  her  way  upon  the  road,  it 
was  not  lawful  for  another  man  to  take  her  into  his  houie> 
unlefs  ihe  was  benighted,  or  in  danger  of  being  loft  or 
drowned.  But  a  ftranger  might  carry  her  behind  him  on 
horfeback,  to  market,  to  a  juftice  of  the  peace,  for  a  war- 
rant againft  her  hufband ;  or  to  the  fpiritual  court  to  fue  for 
a  divorce  '• 

Recaption  ef  a  Wife, 

A  MAN  may  lawfully  own  and  retake  his  wife  or  child 
wherever  he  finds  them ;  but  this  a£l  of  recaption  muft 
not  be  done  riotoufly,  or  in  a  manner  which  occaftons  at 
breach  of  the  peace*  And  unlefs  fuch  a  power  was  granted 
to  an  hufband  or  parent  to  do  him  felf  juftice  by  his  own 
mere  a£l,  without  the  intervention  of  the  law,  his  wife  or 
children  might  be  concealed  and  carried  out  of  his  reach,  if 
he  had  no  fpeedier  remedy  than  the  ordinary  procefs  of  law. 

SettUment  of  DifpuUs  between  Hufband  and  Wife^  by  fuJiUe^ 

^f  the  Peace. 

A  WIFE  may  demand  furcty  of  the  peace  againft  her 
hufband  threatning  to  beat  her  outrageoufly,  and  a 
hufband  may  alfo  have  it  againft  his  wife  3  and  in  all  cafes 
of  domeftic  feuds  between  a  hufband  and  his  wife,  either 
party  may  apply  to  a  juftice  of  the  peace,  and  on  a  proper 
re'^refentation  of  their  grievances,  the  juftite  of  the  peace  is 
empowered  to  require  fureties  for  their  future  good  behavi- 
our.   But  the  lureties  given  by  feme-coverts  muft  be  by 

S  3  Inft.  434.  Sut.  Weft.   3  VA^,  I,  u.  13.    Bro.  Abr.  tit,  Trefpafs,  aij, 
,*•?>  440- 
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their  friends^  and  not  by  themfelves,  for  the  recognizances 
entered  into  on  thefe  occafions  fubjedting  the  parties  to  a 
penalty  in  cafe  of  a  forfeiture  of  them,  for  a  wife  to  be  fo 
bound  over,  would  be  nugatory  and  ridiculous,  ibe  being 
incapable  of  engaging  to  pay  any  debt  ^* 

Among  the  common  people,  a  method  is  fometimes 
pvzStifed  of  difTolving  a  marriage,  no  lefs  fingular  than 
compendious*  When  a  hufband  and  wife  find  them* 
felves  heartily  tired  of  each  other,  and  agree  to  part ;  if 
the  man  has  a  mind  to  authenticate  the  intended  Repa- 
ration by  making  it  a  matter  of  public  notoriety^  think* 
ing  with  Petruchio,  that  his  wife  is  his  goods  and  chat* 
tels,  he  puts  a  halter  about  her  neck,  and  thereby  leads 
her  to  the  next  market  place,  and  there  puts  her  up  to 
audion  to  be  fold  to  the  beft  binder,  as  though  ihe  was  a 
brood-mare,  or  a  milch-cow.  A  purchafer  is  generally  pro* 
vided  before  hand  on  thefe  occafions ;  for  it  can  hardly  be 
/uppofed,  that  the  delicate  female  would  fubmit  to  flich 
public  indignity,  ui^lefs  (he  was  fure  of  being  purchafed 
when  brought  to  market.  To  the  higheft  bidder,  the  huf- 
band, by  delivering  up  the  end  of  the  halter,  makes  a  formal 
and  abfolute  furrender  of  his  wife,  and,  as  he  Imagines^  at 
once  abfolves  her  and  himfelf  from  all  the  obligations  in-(> 
cident  to  marriage  I-^ Although  there  are  none  fo  high  as  to 
be  ^ove  the  notice  of  the  law  ^  yet  it  ihould  feem  by  this 
i^ftaiice,  there  are  fome  fo  low  as  to  difregard  itsnotice^ 
thinking  mutual  confent  l^w  enough  to  fet  them  free,  little 
adreading  remorfe  of  jConfcieAce^  and  lefs  the  anathemas  of 
^he  churchy 

In  a  canfe  in  the  court  of  Chancery  it  appeared,  that 
ja  man  had  formally  affigned  his  wife  over  to  another 
many    and  lord  Hardwicke    direded    a    profecution   for 

b  2  Str.  1207.    X  Haw.  iti*    Cr»m.  lxS« 
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tbat  tranfadion,  as  being  notorioufljr  and  grofsly  again& 
public  deccncj  and  good  manners. 

The  court  of  King's  Bench  has  a  power  in  certain  cafes 
to  decree  a  reparation;  as  in  the  cafe  of  the  king  againfl 
carl  Ferrers,  T.  31  George  II,  Two  fucceffive  writs  o£ 
Habeas  Corpus  had  l)een  ifliied  out  of  the  court  of  King*s 
Bench,  commanding  Laurence  Earl  Ferrers  io  bring  up  the 
body  of  his  countefs,  (fifter  to  Sir  William  Meredith)  that 
ihe  might  receive  the  protection  of  the  court  againft  the  laid 
Earl,  and  fwear  the  peace  againft  him  if  ihe  ihould  think 
proper,  both  of  which  the  earl  negleded  to  obey.  Some 
difficulties  having  been  ftarted  by  members  of  both  houses 
concerning  the  privilege  of  peerage,  and  whether  the  court 
of  King's  Bench  could  iiTue  an  attachment  againft  a  peer 
during  the  fitting  of  parliament,  and  execute  it  upon  him, 
for  a  contempt  of  their  court,  Sir  William  Meredith  judged 
it  prudent  to  petition  the  houfe  of  lords  for  their  leave  to 
proceed  againft  the  earl.  The  petition  was  faintly  oppofed, 
but  lord  Mansfield,  and  lord  flardwicke,  fpoke  ftrongly  and 
particularly ;  and  produced  many  precedents  in  proof  of  the 
doctrine  laid  down  ;  in  which  they  were  fupported  by  the 
duke  of  Argyle,  The  houfe  came  to  a  refolution,  which 
«was'ordered  to  be  entered  on  their  journals,  viz.  7th  Feb. 
1757,  <'  It  is  ordered  and  declared,  that  no  peer  or  lord  of 
parliament  hath  privilege  againft  being  compelled  by  procefs 
of  the  courts  of  Weftminfter-hall,  to  pay  obedience  to  a  writ 
of  Habeas  Corpus  dire6led  to  him.*'  And  this  refolution  was 
confirmed  by  a  fubfequent  one  to  the  fame  purport,  on  the 
8th  of  June  following.  In  confequence  of  which  an  at- 
tachment was  granted  againft  him.  Upon  which  he  per- 
mitted his  countefs  to  come  into  court,  and  (he  exhibited 
articles  of  the  peace  againft  him,  and  the  earl  was  obliged 
to  enter  into  recognizances,  himfelf  in  5000I.  and  two  fure- 
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%Us  in  2500I.  each  *.  And  in  the  next  term,  the  king 
9gainft  Mary  Mead,  in  the  King's  Bench.  An  Habeas 
Corpus  having  jfTued  at  the  inftance  of  John  Wilkes,  Efq; 
to  bring  up  the  body  of  Mary  Wijkes,  wife  of  the  faid  John 
Wilkes,  and  daughter  of  the  faid  Mary  Mead  ;  Mrs,  Mea4 
brought  her  Into  court.  The  fubftance  of  the  return  was, 
that  her  hufbahd,  having  ufed  her  very  ill,  did  in  confide- 
l-ation  of  a  great  fum  which  (be  gave  him  out  of  her  feparate 
^ftate,  confent  to  her  living  alone,  executed  articles  of  fe<» 
paration,  and  covenanted  under  a  large  penalty  never  to  dif- 
turb  her  or  any  perfon  with  whom  fhe  fhould  live :  that  (he 
lived  with  her  mother  at  her  own  earneft  dellre  ^  and  that  the 
writ  of  Habeas  Corpus  was  taken  out  with  a  view  of  feizing 
her  by  force,  or  fome  other  bad  purpofe.  The  court  held 
this  to  be  a  formal  renunciation  of  his  marital  right  to  feize 
her,  or  force  her  back  to  live  with  him  ;  and  they  faid,  that 
any  attempt  of  the  hufband  to  feize  her  by  force  and  violence 
would  be  a  breach  of  the  peace.  They  alfo  declared,  that 
gny  attempt  made  by  the  hufband  to  moleft  her  on  her  return 
from  We{{;min%r-hall,  would  be  a  contempt  of  the  court* 
And  they  told  the  lady  ibe  was  at  full  liberty  to  go  where^ 
and  to  whom  Ihe  pleafed  ^ — Ann  Gregory,  the  wife  of 
Abraham  Gregory,  was  brought  up  to  the  court  of  King's 
JBei^ch,  upon  a  writ  of  Habeas  Corpus,  dire£led  to  her  mo- 
ther and  uncle,  which  had  ifTued  at  the  application  of  Abra- 
ham Gregory  her  hufband.  She  appeared  to  have  been  very 
ill  ufed  by  her  hufband,  and  to  have  thereupon  fled  from  him, 
^nd  come  to  the  defendants  for  f^urity  and  protection.  And 
ilie  was  ready  to  fwear,  and  actually  did  fwear  the  peace 
againft  him. — The  court  would  not  order  her  to  be  delivered 
to  her  hufband,  as  his  council  demanded,  but  on  the  con- 
frary  told  her,  fhe  was  at  liberty  to  go  where  fhe  thought 

^  B\irrow*8  Rep.  (31,  1  Burrow's  Rep.  542. 
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proper,  and  ofiered  her,  and  at  her  requeftgaveheratipftaff 
to  fecure  her  from  any  infult  on  her  return  to  her  friends^. 

The  Evidenci  of  Hufiand  and  Wife. 

'"pHEY  cannot  be  evidence  for  one  another,  as  being  one 
and  the  fame  perfon  in  affedion  and  intereft;  it  being 
therefore  in  a  manner  giving  evidence  for  themfelves,  and 
regularly  the  one  is  not  admitted  to  give  evidence  againft  the 
other  ;  nor  the  examination  of  the  one  be  made  ufe  of  againft 
the  other,  on' account  of  the  implacable  diiTention  that 
might  be  caufed  by  it,  and  the  great  dange^  of  perjury  from 
taking  the  oaths  of  perfons  under  fo  ftrong  a  bias,  and  the 
extreme  hardfhip  of  the  cafe.  But  in  criminal  cafes,  where 
the  woman  is  the  party  grieved,  ihe  may  be  an  evidence 
againft  her  huft)and,  as  in  the  lord  Audley's  cafe,  who  held 
his  wife  while  his  fervant,  by  his  command,  ravifhed  her : 
or  where  a  man  is  indiiSled  for  a  forcible  marriage,  on  the 
ftatute  of  3  Hen.  VII,  (of  which  fee  cafes  in  the  third 
part]  or  where  either  a  huiband  or  wife  have  caufe  to 
demand  fureties  of  the  peace  againft  the  other  ^.  A 
woman  is  not  bound  to  be  fworn,  or  to  give  evidence 
againft  another  in  cafe  of  theft,  if  her  hufband  be  con- 
cerned, though  it  be  materially  againft  another,  and  not  di<r 
re£tly  againft  her  hufband  "».  If  a  feme  covert  acknowledge 
any  thing  at  a  trial,  which  is  for  tlic  prefent  advantage  of 
her  huiband,  but  is  for  her  own  future  diTadvantage,  this  is 
no  good  evidence  to  a  jury  ;  for  her  hufband's  advantages 
are  likewife  her's,  and  are  fuppofed  to  be  more  influential 
than  her  future  difadvantages  «• — On  an  indictment  prqfe^ 
cuted  by  the  hufband  for  feducing  away  his  wife,  and 
keeping  her  fometime  in  adultery,  the  wife  was  admitted  tQ 
be  a  witnefs  againft  the  defendant. — A  wife  may  be  a  wit- 

k  M.  7  Geo.  111.  4  Bur.  Manf.  1^91.         \  Dtlr.  164.  t  Hawk.  43T1  432. 
ni  2  Hal'^s  H.  301.  »  L.  P.  P.  550. 
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nefs  to  prove  a  cheat  on  her  and  her  hufband.  The  wife  of 
a  bankrupt  may  be  fummoned  before  the  commiffioners 
named  in  her  hufband's  commiffion,  and  examined,  in  all 
matters  relating  to  her  hufl)and's  affairs  j  and  in  cafe  flie 
fliajll  refufe  to  anfwer,  or  (hall  not  anfwer  fully  to  any  lawful 
qtieftion,  or  (hall  refufe  to  fubfcribe  fudh  examination,  the 
commiffioners  may  commit  her  to  prlfon,  without  bail,  rill 
Ihe  make  and  fign  a  full  anfwer ;  the  commiffioners  fpect^ 
fying  in  their  warrant  of  commitment,  the  queftion  fo  xe« 
fuied  to  be  anfwered.  And  any  gaoler  permitting  her  to 
cfcape,  or  go  out  of  prifon,  (hall  forfeit  500K  to  the  ere* 
ditors  % 

/ 

ASiion  for  heating  a  Man^s  Wife* 

C^R  all  kinds  of  ill  treatment  of  a  married  woman,  1)ut^ 
particularly  beating  of  her,  the  law  provides  a  remedy 
By  adion  of  trefpafs  vitt  armisy  to  recover  damages ;  which 
mud:  be  brought  in  the  xiames  of  the  hu(band  and  wife 
jointly.  But  if  the  beating  or  other  mal-treatment  be  very 
enormous,  fo  that  thereby  the  hufband  is  deprived  at  any 
time  of  the  company  and  affiflance  of  his  wife,  the  law  then 
gives  him  a  ieparate  remedy  by  an  a£lion  upon  the  cafe  {(xr 
this  ill  ufagej  per  quod  ionfortium  dmtjity  in  which  he  (hall 
recover  a  fatisfa£lion  in  damages  p.  But  a  wife  cannot  re« 
cover  damages  for  the  beating  of  her  hufband,  as  (he  hath 
no  feparate  intereft  in  any  thing  during  her  coverture  ;  yet 
the  wife,  in  cafe  her  liufband  be  (lain,  has  a  peculiar  fpecies 
of  criminal  profecution  allowed  her,  in  the  nature  of  a  civil 
fatisfadion,  which  is  called  an  appeal,  the  nature  of  which 
is  explained  in  the  third  part  of  this  work. 

*  BUck.  Co.  b.  %•  c.  31.  P  Cro.  Ja.  50I1  53S. 
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Aifiwfir  Dthi'againjt  Hufiandand  Wife. 

TN  adion  for  debt  againft  hulband  and  wife,  for  the  debt 
of  the  wife,  if  the  huiband  be  taken  by  capias  or  exigent^ 
be  fiiall  remain  in  prifon  until  he  put  in  bail  for  bis  wife^« 
Jf  a  woman  is  warden  of  a  prifon,  and  one  of  the  prifoners 
^ere  marry  her,  the  law  adjudges  him  thereby  to  be  en- 
larg^d,  deeming  it  repugnant  to  all  order  that  he,  as  her 
hu(band,  fhould  have  (he  cuftody  of  bcr>  wd  Ht^  as  ^oler| 
(he  cuftody  of  him  % 

Of  Outlawry. 

A  Woman  that  |s  outlawed  is  called  waived^  and  nof 
*^  uthgatif.  And  the  reafon  given  by  lord  Coke  for  this 
diftinftion  is,  that  women  are  not  fworn  in  leets  or  tomes, 
as  men  of  the  age  of  twelve  years  or  upwards  are  $  and  there- 
fore men  may  be  called  utlagath  that  is,  ixtra  hgtm  p^ftti^ 
but  women  9xewaviatm^  that  is,  tbrili/fa,  left  out,  or  not 
regarded,  becaufe  not  fworn  to  the  law.  And  on  this  ac- 
count a  man  under  twelve  years  of  age  cannot  be  outlawed  '• 
Qutlawry  is  a  punifhment  infii£led  on  a  perfon  for  a  con- 
tempt and  contumacy,  in  refufing  to  be  amenable  to,  and 
abide  by  the  juftice  of  that  court,  which  hath  lawful  autho-r 
r!ty  to  call  him  before  them  ;  and  as  this  is  a  crime  of  tho 
Jiigheft  nature,  being  an  z£k  of  rebellion  againft  that  ftate 
or  community  of  which  he  is  a  member,  fo  doth  it  fubje<fl 
the  party  to  diverfe  forfeitures  and  difabiiities,  fuch  as  being 
out  of  the  protei^ion  of  the  king,  and  the  laws  of  tbeftate  \ 
But  the  nature  of  the  offence  for  which  outlawry  is  incurredt 
greatly  affe6ls  the  forfeitures  confequent  thereon ;  outlawries 

4  Baron  &  Feme,  392.  r  Ca(e  ef  Plat,  Plov.  17«  *  I  Inft*  ia<* 
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tirifing  both  from  capital  ofFences,  and  fjFom  perfonal  aflions^ 
As  to  outlawries  in  tredbn  and  felony,  the  law  interprets 
the  party's  obfence  into  a  fufficient  evidence  of  bis  guilt  ; 
and  without  requiring  further  proof  or  fatisfadion,  accounts 
liim  guilty  of  the  faft.    On  which  enfue  corruption  of 
blood,  and  forfeiture  of  his  whole  eftate,  real  and  perfonal "« 
But  outlawry  in  perfonal  aftions  does  not  occafion  the 
party  to  be  looked  upon  as  guilty  of  the  h&^  nor  ^oes  it 
occafion  an  entire  forfeiture  of  his  real  eftate,  but  yet  it  is 
very  fatal  and  penal  in  its  confequences  $  for  it  reftrains  him 
of  his  liberty  whenever  found,  and  in  the  mean  time  fubje^s 
his  goods  and  chattels,  and  the  profits  of  his  lands  to  feizure  ; 
-and  the  iherifF  may  break  open  the  houfe  of  the  pef fon  out- 
lawed \    Outlawry  for  high  treafon  or  felony  was  in  ancient 
times  attended  with  the  moft  dreadful  confequences,  for  an 
outlawed  perfon  might  be  as  lawfully  killed  by  any  one  who 
met  hid,  as  a  wolf,  or  any  other  noxious  animal ;  but  in 
the  fourteenth  century  this  general  licence  wgs  witbdrawn  ; 
sind  it  was  provided,  that  a  perfon  outlawed  (hall  b^  put  ta 
death  by  the  iheriff  only,  having  lawful  authority  for  that 
purpofe.— 'When  the  plaintiff  would  proceed  to  -  outlawry 
againft  the  defendant  in  a  perfonal  a£Hon,  an  original  writ 
muft  be  regularly  fued  out,  and  after  that  a  capias.    If  the 
iheriff  cannot  find  the  defendant  on  the  firfL  writ  of  capias, 
and  returns  ^nontji  inventus j  there  iflfues  out  an  alhs  writ, 
and  after  that  a  plvriesj  to  the  fame  ^k8t  as  the  former. 
And  if  a  non  eft  inventus  is  returned  upon  all  of  them,  then 
fkvnxtisf  exi^n^j  or  exigifaciasy  may  be  fued  out,  which  re- 
quires the  (heriff  to  caufe  the  defendant  to  be  proclatmedy 
or  exafied^  in  five  county  courts  fucceffivcly,  to  render 
himfelf )  which,  if  be  does,  then  to  take  him,  as  in  a  capias : 
but  if  he  does  not  appear,  and  is  returned  piinto  exoBus^  be 
IhaSl  then  be  outlawed  by  the  coroners  of  the  county.    And 
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whether  the  defendant  dwells  within  the  fame,  or  another 
county,  than  that  wherein  the  exigent  is  fued  out;  a  writ  of 
proclamation  Oiall  iiTue  out  at  the  fame  time  with  the  ex-* 
igent,  commanding  the  (herifFof  the  county  wherein  the 
defendant  dwells,  to  make  three  proclamations  thereof,  ia 
places  the  moft  notorious,  and  moft  likely  to  come  to  his 
knowledge,  a  month  before  the  outlawry  (hall  take  place  \ 
If  after  outlawry  the  defendant  appears  publicly,  he  may  be 
arretted  by  a  writ  of  capias  tit  kgatum^  and  committed  till 
the  outlawry  be  reverfed,  which  reverfal  may  be  had  by  the 
defendant  appearing  perfonally  in  court,  (and  in. the  King's 
Bench  without  any  perfbnal  appearance,  fo  that  he  appears 
by  attorney  ^} ;  and  it  ipay  be  reverfed  by  procuring  zfupir* 
fideasj  and  delivering  it  to  the  flieriff  before  ih^^quintQ  exaBus. 
And  any  plaufible  caufe,  however  flight,  will  be  fufficient 
to  reverie  it,  it  being  confidered  only  as  a  procefs  to  compel 
an  appearance.  Thus  if  an  original  recotd  is  wanting,  or 
the  omiffion  of  procefs  or  want  of  form  in  a  writ  of  procla- 
mation, or  a  return  by  a  perfon  appearing  not  to  be  iheriff*, 
or  a  variation  in  the  exigent  from  the  original,  or  by  a  mif- 
nomer,  or  want  of  addition,  &c.  >^  But  if  the  outlawry  is 
by  any  fuch  means  reverfed,  the  defendant  muft  pay  ixiX 
cofts,  and  put  the  plaintiff  in  the  fame  condition  as  if  he  had 
appeared  before  the  writ  of  exigifaciai  was  awarded  '.—An 
outlawed  perfon  may  make  a  will,  and  have  executors  an4 
adminiftrators  *,  who  may  reverfethe  outlawry  of  the  tefta- 
tor,  if  in  any  point  illegally  obtained  ^  Where  proce&  of 
outlawry  iflues  from  the  court  of  King's  Bench  againft 
hufband  and  wife,  and  the  hu{band  appears|^  he  ihaD  not  be 
admitted  to  bail  until  the  wife  comes  in  ^  The  wife  may 
not  plead  to  outlawry  without  her  hu(band,  nor  plead  pardon 
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-of  outlawry  without  her  hufband  \ — ^For  debt  due  by  the 
wife  before  marriage  the  hulband  was  returned  outlawed,- 
and  the  wife  waived.  But  before  the  return  of  the  exigent^ 
an  attorney  procured  for  the  wife  a  writ  of  fuperfedeas^  to 
ftay  proceedings  againft  her,  on  the  furmife  that  (he  had  ap- 
peared by  him  her  attorney.  But  the  court  was  of  opinion 
that  the  IheriiF only  could  certify  her  appearance,  in  which 
cafe  the  exigent  fhbuld  only  iiTue  againft  the  hulband.  But 
if  the  (herifF  returned  the  hu(band  taken,  and  a  non  eft  in^ 
venta  for  the  wife,  then  an  exigent  fliould  notwithftanding 
ifTue  againft  both,  becaufe  it  is  prefumed  that  the  huft)and 
may  bring  in  his  wife*.  So  where  procefs  of  outlawry 
continues  till  the  exigent  againft  huft>and  and  wife,  and  th« 
huft)and  puts  in  a  fuperfedeas  for  himfelf  only,  on  appear- 
ance, without  making  mention  of  his  wife,  the  court  di- 
rected that  the  fuperfedeas  fliould  be  ftayed,  without  re- 
cording the  appearance  of  the  hufband,  and  the  procefs  (hould 
continue  until  outlawry  . 

0/  Poptjh  recufant  CotvutSf$. 

'  '^TUmerous  and  fevere  are  the  laws  now  in  force  againft 
thofe  pfofeffing  the  Roman  Catholic  faith :  but  how- 
ever well  founded  the  complaints  at  prefent  maybe,  that 
thofe  who  now  adhere  to  that  profeffion,  do  not  merit  to 
'  be  excluded  from  a  participation  of  the  common  rights  of 
'  Britifh  fubjefts  j   yet  it  fliould  be  confidered,  that  the  fpirit 
of  the  times  in  which  thofe  laws  were  enadied,  could  be 
appeafed  with  nothing  lefs.     The  ftruggle  then  was  whether 
Popery  or  Proteftantifm  fhoujd  prefcribe  the  law.     No  won- 
der then  that  when  the  dodlrines  of  the  church  of  England 
came  to  be  by  law  eftabliihed,   its   adherents  ftilLfmarting 

^  £  Rofl's  Rep.  90*  «  Cro.  Car.  5S,  f  Cafe  of  Bilford  U  Fox. 
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from  Popilh  rigor,  ihould  ufe  ievery  poffibk  means  to  wrefir 
the  fcourge  from  hands  that  employed  it  fo  cniell j ;  an4 
even  in  thofe  intolerent  times,  the  adherents  to  the  cfaurdi 
of  Rome  were  not  anathematized  hj  fire  and  faggot,  but 
the  legiflature  contented  itfelf  with  debilitating  its  enemies 
by  the  lefs  violent  and  more  gradual  operati6n  of  pains  and 
penalties.  And  although  thefe  penal  fbtutes  ftill  remain 
unrepealed,  notwithftanding  the  political  neceifity  which 
created  /them,  is  now  happily  removed,  yet  diey  are  never  , 
made  the  inftruments  of  perfecution  and  oppreflion.  And 
it  diould  be  remembered  that  the  fevere  penalties  inflided 
by  moft  of  the  aSs  of  pai'liament  againft  thofe  who  profefs 
the  Popifli  faith,  do  not  take  effect  againft  any^  but  fuch  a3 
are  legally  convidled  of  profeiling  that  faith,  and  abfenting 
themfelves  from  the  fervice  of  the  church  of  England. 

All  fuch  as  refufe  to  join  in  public  worlhip  as  eftablUhed 
and  performed  in  the  church  of  England  are  ftiled  recufants  $ 
a  Popifh  recufant  convid  is  a  Papift  legally  conviSed  of  fo 
doing  s«  The  hufband  of  a  feme  covert,  who  is  a  recufant 
conviiS^ed,  was  exprefsly  exempt  from  any  forfeitilre,  hf 
flat.  3.  Ja»  I.  c.  4.  fc£i*  40.  but  by  another  a£t  very  foon 
after  paiTed  \  fuch  feme  covert  was  rendered  puniihable  witb 
imprifonment,  unl^fs  the  hufband  paid  fot"  the  offence  of  his 
wife  lol.  for  every  hiontb,  or  elfe  the  third  part  of  all  bis 
lands  and  tenements  during  the  time  that  fhe  remains  a  recK^ 
fant  convi^ed,  and  iball  continue  out  of  prifon. 

g  The  s£U  of  parliament  reipe^ing  Roman  CatlioUca  ate  ai  foUowy  vii» 
X  Eliz.  c»  I.  13  £li^.  c*  ft.  23d.'€.  x,  i7th«  c.  2<  zgtlu  c«  6*  33<l«c.  a.  i  Ja>  I« 
C..4.  3d.  c.  4.  5.  7th.  c.  6.  3  Car.  L  c.s.  25  Car.  II.  c.  %»  30th.  fUt<  t.  c.  x* 
X  W.  &M.  c.  9. 15.  17.  i8,  28.  XI  Sc  la  W.  III.  c.  5.  xa  Aaoe,  fiat.  a« 
z  6co.  I.  ftat.  %,  c.  55.  3d.  c,  iS.  9tli.  c.  x8.  &  »4«  lOth.  €«4«  ii  Gco«  II* 
c.  17.  x6th.  c.  30,  li7ja«I.c.6«  "* 
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CHAP.       V. 
Of  a  Wife. 

BY  marriage  the  very  facing  or  legal  exiftence  of  a  woman 
is  fufpended  ;    or  at  leaft  it  is  incorporated  and  confo- 
lidated  into  that  of  the  hufband ;   under  whofe  wing,  pro- 
tedion  and  cover y  flie  performs  every  thing ;  and  flie  is  there- 
fore called  in  our  law  a  feme^covert^  fatnina  viro  co^operta  ; 
is  faid  to  be  covert-baron^  or  under  the  protection  or  influence 
of  her  hu{band,  her  baron^  or  lord.     And  her  condition 
during  her  marriage  is  calkd  her  coverture*     Upon  this 
principle,  of  an  union  of  perfon  in  hufbahd  and  wife,  depend 
almoft  all  the  legal  rights,  duties  and  difabilities,  that  either 
of  them  acquire  by  the  marriage.     I  fpeak  not  at  prefent  of 
the  rights  of  property,  but  fuch  as  are  merely  perfonal.    For 
this  reafon  a  man  cannot  grant  any  thing  to  his  wife,  or 
enter  into  covenant  with  her:   for  the  grant  would  be  tb 
fuppofe  her  feparate  exiftence ;  and  to  covenant  with  her 
would  be  only  to  covenant  with  himfelf ;  and  therefore  it  is 
alfo  generally  true,  that  all  compads  made  between  hufband 
and  wife  when  fingle,  are  voided  by  the  intermarriage.     A 
woman  indeed  may  be  attorney  for  her  huiband,  for  that 
implies  no  feparation  from,  but  is  rather  a  reprefentation  of 
her  baron.     And  a  hufband  may  alfo  bequeath  any  thing  to 
his  wife  by  will,  for  that  cannot  takeefFe£l  till  the  coverture 
determine  by  his  death*.     If  a  wife  be  injured  in  her  per- 
fon or  her  property,  Ihe  can  bring^  no  z&\on  for  redrefs 
without    her    hufband's    concurrence,     in    any  temporal 
court ;  and  the  adion  muft  be  in  his  name  as  well  as  her 

«  F.  N.  B.  a/k    Co.  Lit.  iia.    Cro.  Car,  551, 
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own  :  neither  can  fhe  be  fued  without  making  the  hufband 
a  defendant.  There  is  indeed  one  cafe  wherein  a  wife  ihaU 
fue  and  be  fued  as  a  feme-fole,  viz.  where  the  huiband  has 
Abjured  the  realm,  or  is  baniihed  \  for  then  he  is  dead  in 
law  \  ai\d  the  hufband  being  thereby,  diiabled  from  defending 
his  wife,  it  would  be  moft  unreafonable  if  flie  had  no  re- 
medy, or  could  make  no  defence  at  all.  In  criminal  profe-- 
cutions  it  is  true  the  wife  may  be  indiSed  and  punifhed  fe» 
parately  \  for  the  union  is  only  a  civil  union  lu 

Mainiinanci  of  a  Wiftn 

TF  a  womain  cohat>it  with  her  huiband,  he  is  obliged  tofin^ 
her  neceflaries,  as  meat,  drink,  clothing,  phyfic,  &c« 
fuitable  to  his  rank  and  fortune.  So  if  he  runs  away  from 
her,  or  turns  her  away,  or  forces  her  by  cruelty  or  ill-ufage 
to  go  away  from  him.  But  if  he  allows  her  a  feparatc  main- 
tenance, or  prohibits  particular  perfons  from  trufting  her, 
he  fliall  not  be  liable  during  the  time  that  he  pays  (uch  fepa^ 
rate  maintenance ;  nor  for  neceflaries  taken  up  of  tbofe  per- 
fons particularly  prohibited.  But  a  general  warning  in  tb^ 
Gazette,  or  other  news-paper,  from  the  hufband  not  to  truft 
the  wife,  is  not  a  fufficient  prohibition  ;  and  in  all  anions 
of  this  kind,  the  jury  are  to  determine  as  to  the  wife^s  ne- 
ceffity,  the  hulband's  degree  and  circumftances,  and  the  value 
of  the  things  fold  and  delivered,  and  give  a  verdid,  and 
aflefs  damages  accordingly  j. — A  man  brought  an  adion 
againft  a  hufband  for  meat  and  other  things  provided  for  his 
wife.  The  defendant  proved  (he  went  away  from  him  with 
an  adulterer.  Raymond  c.  j.  held,  that  the  hufband  ihould 
not  be  charged  for  neceflaries  for  her,  though  the  plaintiflT 

It  Salk.  1x9.       s  RoU't  Abr.  347.      Co.  Lit.  133.      i  Hiwk.  3. 
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wild  {>rovided  for  her  had  no  notice,  and  be  faid  c.  j.  Holt 
always  ruled  It  ro^,.«^And  in  an  a£^ion  againft  the  hulband 
fbi*  a  lated  head  fold  to  the  wife,  it  Was  proved  that  the 
wife  livied  from  the  hufband  in  adultery,  alid  that  (he  told 
the  plaintiff  fhe  had  a  hu(band,  but  that  fignified  nothing, 
for  ffae  would  pay  hrm  herfelf.  Raymond  c.  j.  held  the 
defendant  not  chargeable  :  and  faid  he  ihould  have  ruled  it 
(b  if  there  had  been  no  a£lual  notice,  which  only  ftrengtb«» 
ened  the  cafe  ".—-In  aflTumpfit  for  goods  fold  and  delivered 
to  the  defendant's  wife,  the  cs|fe  appeared  to  be,  that  the  de-** 
fendant  and  his  wife  had  formerly  lodged  at  the  plaiatiff*s 
houfe,  and  the  plaihtifFfurniflied  her  with  gookk,  and  the 
defendant  finding  the  plaintiff  had  helped  her  to  pawn  her 
watch^  and  fufpedling  he  confederated- with  her,  left  the 
lodgings,  after  paying  the  plaintiff  his  bill,  and  forbad  hin^ 
ever  to  truft  her  again.  After  this  the  defendant  and  hi» 
wife  cohabited  together  for  a  year,  when^  without  any  caufe 
appearing,  he  left  her,  locked  up  her  cloaths,  iind  upon  hetf 
finding  him  put,  refufed  to  admit  her,  and  ftruck  her,  and 
declared  be  would  not  maintain  her,  or  pay  any  body  tha| 
did.'  In  this  diftrefs  flie  borrowed  cloaths  of  her  friends, 
and  applied  to  the  plaintiff,  who  furnifbed  her  with  necefla<& 
ries  according  to  the  defendant's  degree,  which  he  refufkig  to 
pay  fpr,  this  a&ion  was  brought,  and  upon  trial  the  yxtf 
found  for  the  plaintiC  Upon  motion  for  a  new  trial,  the 
court  held  the  verdi£l  was  right;  for  wbilft  they  were 
at  the  plaintifPs  there  was  a  particular  reafon  for  the 
{prohibition ;  yet  the  caufelefs  turning  her  away  deflitute 
afterward?,  gave  her  the  general  credit  again.  And  if  a 
hufband  fbould  be  allowed  under  the  notion  <^  a  particular 
prohibition^  todeAroy  her  obtaining  credit  in  one  {rface,  he 
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vaasLy  in  the  fame  manner  prevent  it  )vitb  all  the  people  ibe- 
i$  acquainted  with.     He  appears  to  be  a  wrong-doer,  and 
therefore  has  no  right  to  prohibit  any  body^— ^In  the  cafe 
qf  Robinfon  and  Greiiiold,  Holt  c.  j.  held,  that  though  die 
lyife;  be  ever  fo  lewd^  yet  while  fhe  cohabits  with  her  hus- 
band he  is  bound  to  find  her  neceflaries,  and  to  pay  for 
them  ;  for  he  took  li^r  for  better  for  worfe  :  To  if-  he  runs 
avray.  from  her,  or  turns  her  away.     But  if  flie  goes  away 
from. him,  when  fuch  feparatioo  becomes  notorious,  whoever 
gives  her  credit,  dotb  it  at  his  peril :   for  the  hulband  is  iiot. 
liable,  unlefs  he  takes  her  ^gain ;  for  then  it  is  as  if  a  womaii^ 
had  eloped  at  common  law,  ihe  thereby  loft  her  dower  s  but 
if  flie.came  agaiQ,  and  her  hqlband  received  her,  the  right 
of  dower  reviyed  ^.7-^If  a  huiband  turns  away  his  wifie,  he 
gives  her  credit  wherever  fhe  goes,  and  muft  pay  for  necef- 
iaries  for  her ;   but  if  fhe  runs  away  from  her  hufband,   he 
ihall  not  be  bound  to  perform  any  contra^  fhe  makes.     On 
the  other  fide,  while  they  cohabit,.,  the  hufband  (hall  anfwer 
il}  contrads  of  hers  for  neceflarie3,   forhis  afTent  fhall  be 
prelumed  to  all  necefiary  contrads,  upon  the  accouqt  of  co-. 
habiting,  unlefs  the  contrary  appear  "^.-—Adion  foe  linen 
fold  to  th^  defendant's  wife.    The  defendant  proved  that  hi» 
wife  had  lived  in  a  very  lewd'  manner  ;  one  Mr.  Nott  fre-: 
quently  comjng  to  her  at  her  hufband's  houfe,  and  they 
Wfere  locked  up  together  in  a  bedchamber,  and  other  inde- 
cencies paiTed  between  them.     And  it  was  alfo  proved  that 
Ihe  feveral  times  Went  to  the  houfe  of  this  Nott,  a  gentle- 
man in  Wiltfhire,   who  lived*  within  three  miles  of  the 
defendant's   hOufe.     It  did  not   appear  that  the  hufband 
difliked  her  going  and  flaying  at  Mr.  Nott's,   but  under 
thefe  circumflances  the  hufl^uid  and  wife  continued  to  live 

,    o  Cafe  of  Bolton  Sc  Pwntice,  M.  iS  G.  II,     Str.  1x14.  P.  I  Sdk.  119 .. 

^  Cafe  of  Ethcrington  ScParrgt,  £,  a  An,  i  Salk^  118, 
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together.  Afterwards  Ihe  went  away  from  him,  and  went  to 
Marlborough,  where  flie  refided  for  fome  time  j  but  after 
the  leaving  her  hufband's  houfe  it  did  not  appear  that  (he 
ever  faw  Mr.  Nott,  or  lived  in  a  lewd  manner.  After  fome 
time  flie  fent  an  attorney  to  her  hufband,  to  defire  that  he 
would  receive  her  again  ;  the  hufband  told  him,  that  if  (he 
came  again  (helhould  never  fit  at  the  upper  end  of  his  table, 
nor  have  the  government  of  the  children,  but  fliould  live  in 
^  garret.  Then  the  attorney  propofed  to  him  to  make  her 
an  allowance,  and  propofed  about  8oI.  or  lool.  a  year,  hq 
being  worth  about  600I.  a  year  ;  but  that  was  not  complied 
with  ;  and  afterwards  (he  came  to  London,  and  bought  the 
linen  tp  the  amount  of  53I,  By  Raymond  c.  j^  if  a  womaii 
elopes  from  her  hulband,  though  flic  does'not  go  away  with 
an  adulterer,  or  in  an  adulterous  manner,  the  tradefman 
trufts  her  at  his  peril,  and  th^  hufband  is  not  bound.  In- 
cleed  if  he  refufe  to  receive  her  again,  from  that  time  it  may 
be  an  syifw^r  to*the  elcipement.  In  this  cafe,  the  hufband 
^oe^s  not  abfplu^^ly  refufe  to  receive  her  again ;  but  that  flic 
Ihould  neither  fit  at  his  table,  nor  have  any  government  of 
the  children,  but  ihould  be  kept  in  a  garret ;  and  flie  de- 
ferved  no  better  ufage.  And  the  plaintifT  was  nonfuited  ^ 
—Feb,  1768,  on  ftiewing  caufc  againft  a  motion  for  a  new: 
trial,  in  an  action  brought  ag^inft  the  honourable  Auguftus 
John  Hervey  %  fecond  fon  of  the  late  earl  of  Briflol,  and 
brother  to  the  then  earl,  for  lodging  and  nece^fTaries  for  his 
wifet,  during  her  refidence  at  Briftol^  (which  her  health 
abfolutely  required)  wherein  a  verdidt  had  been  given  for 
the  plaintiff  againft  Mr»  Hqrvey  :  it  appeared  by  lord  Mans- 
iicld's  report,  who  tried  the  caufe,  and  repeated  the  evidence, 
that  ihe  had  herfelf  paid  part  of  the  money  ;  namely,   what 

,  r  Cafcof  Child  &  Hardjripa»,  .Th4.,G.  JJ.  Str.  875,  .«  The  preftnt 

Mfl  of  Biift©!,  I777,  t.  The  prcfcnt  duthcfj  if.  Kijifirfton, 
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was  due  to  the  plaintiflF  for  the  former  part  of  the  time  i 
and  that  ihe  had  a  penfion  during  pleafure  from  the  crown, 
determinable  at  the  will  of  the  crown,  of  300L  a  year,  granted 
to  her  in  her  own  name  (1,  €.  her  maiden  name  of  Chud* 
lejgh)  ;  but  not  by  any  agreement,  or  otherwife,  appropri- 
ated at  all  to  her  own  ufe.  That  at  her  return  from  Briftol 
her  hufbands  fliut  his  doors  againft  her^  that  Mr.  Hervey  had 
never  made,  nor  agreed  to  make,  any  feparate  allowance  to 
her,  or  had  contributed  any  thing  towards  her  fupport,  fince 
he  had  fo  (hut  his  doors  againft  her ;  nor  had  ihe  any  ufe  of 
his  table,  fervahts,  or  equipage.  And  there  was  evidence 
given  of  his  being  reputed  to  have  an  income  of  about  iSool. 
per  annum.  The  court  was  extremely  clear  that  the  huf- 
band  was  liable  to  this  adion,  and  that  the  verdifl  obtained 
againft  him  ought  not  to  be  fet  afide.  Here  is  no  agreement 
for  a  feparation,  but  he  has  fent  her  adrift  by  ihutting  his 
doors  againft  her  3  he  allows  her  no  feparate  maintenance, 
nor  any  fupport  at  all  ;  and  there  is  no  pretence  of  this 
lodging,  and  other  ftipport,  provided  for  her  by  the  plaintiff, 
being  improper  for  her  dignity  and  condition  of  life.  And 
as  ihe  had  no  maintenance  from  her  huft)and,  nor  admittance 
into  his  houfe,  ihe  was  obliged  to  procure  lodging  and  main- 
tenance fomewhere  elfet  Every  man  is  obliged  to  maintain 
his  wife,  The  penfion  is  only  a  voluntary  grace  arid  bounty 
of  the  crown,  and  only  during  the  pleafure  of  the  crown  ; 
not  what  any  creditor  of  her*s,  even  for  her  neceflary  fub-t 
fiftence,  fuitable  to  her  dignity  and  rank  of  life,  can  b^  fup^ 
pofed  to  give  her, credit  upon  u. 

J  jy%f$  acting  hy  her  HufiantTs  Coerchn\  and  Cafes  in  whi(h 
a  Wife  becomes  liable  U^  9r  is  exempt  frqmy  qrimiut^l  Pro^ 
fecutiomm 

A  FEME  covert  fliall  not  be  puniibed  for  committing  any 

felony  in  company  with  her  hvi(band  ;  the  law  fup« 

pofing  ihe  did  it  by  the  cqerfion  of  her  hufband.     But  (he 

u  Thompron  »(ainA  Hon,  A.  Hcnrey«  H^l  Qcq,  211.  4  Bar.  Manf.  »i77i 

bare 


RIGHTS  AND  PRIVILEGES  or  WOMEN.       71 

bare  command  of  her  hulbatid  (hall  be  no  excufe  For  her  com* 
ihitting  a  theft  if  he  was  'not  prefent ;  much  lefs  is  flie  ex* 
cufed  if  (he  commit  a  theft  of  her  own  voluntary  zA.     And 
for  fuch  atrocious  crimes  as  treafon,  murder,  or  robbery,  Ihe 
is  liable  to  fufFer,  although  the  fa^  was  committed  in  com^ 
pany  with  her  hufband,  or  by  his  coercion  \     And  fuch 
coercion  is  always  prefumed  until  the  contrary  appears  in 
evidence  ^.     So  likewife  a  wife  may  receive  and  harbour  her 
hufband,  when  guilty  of  a  felony,  without  incurring  the 
guilt  of  an  accefTory. — Generally  a  married  woman  (half 
anfwer  as  much  as  if  (he  was  fole  or  fingle,  for  any  offence 
not  capital  committed  againfl  the  common  law  or  ftatute. 
And  if  it  be  of  fuch  a  nature,  that  it  may  be  committed  by 
her  alone,  without  the  concurrence  of  her  hufband,  (he 
iiiay  be  punifhed  for  it  without  him,  by  way  of  indidment ; 
which  being  a  proceeding  grounded  merely  upon  the  breach 
of  the  law,  the  hufband  (hall  not  be  included  in  it^  for  an 
bffence  to  which  he  is  no  ways  privy.     But  if  the  wife  incur 
the  forfeiture  of  a  penal  ftatute,  the  hufband  may  be  made  a 
party  to  an  aAion  or  information  for  the  fame ;  as  he  may 
generally  to  any  fuit  for  a  caufe  of  a£lion  given  by  his  wife  ; 
.and  (hall  be  liable  to  anfwer  what  (hall  be  recovered  there- 
upon ''•     A  wife  cannot  herfelf  take  away  her  hufband's 
goods  felonioufly,  and  if  (he  takes  them  away,  and  delivers 
them  to  a  flranger,  it  is  no  felony  in  the  (!ranger  7«     If  a 
woman  receives  flolen  goods  into  her  houfe,  knowing  them 
jfo  to  be ;  or  (hould  lock  them  up  in  her  chefl  or  chamber^ 
her  hufband  not  knowing  thereof ;  if  her  hufband  fo  foon 
as  he  knows  thereof  immediately  forfakes  his  houfe,  and  her 
company,  aiid  makes  his  abode  elfewhere,  ,he  (hall  not  be^ 
tharged  for  her  offence  ^  or  otherwife  the  hvf  will  impute 

▼  I  Hawk  z,  I  K.  H.  47,  «  1  H»  H.  516.  z  i  Hawk  3. 
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the  fault  to  h!m  and  not  to  her  \  A  profecutlon  fo^  a  con«* 
fpiracy  is  not  maintainable  againft  a  hufband  and  wife  only^ 
becaufe  they  are  efteemed  as  but  one  perfon  in  law,  and  are 
prefumed  to  have  but  one  will.  In  ancient  tiipes  the  law 
was  fo  extremely  rigorous  againft  jurymen  bringing  a  falfe 
verdiSty  that  if  twenty-four  men,  who  were  called  the  great 
jury,  found  them  guilty  thereof  by  the  common  law,  the 
judgment  was,  that  they  (hould  lofe  their  liberum  legem,  an4 
become  for  ever  infamous  :  that  they  ihould  forfeit  all  their 
goods  and  chattels ;  that  their  lands  and  tenements  (hould 
be  feized  into  the  king's  hands  ;  that  their  wiyes  and  chil- 
dren (hould  be  thrown  out  of  doors ;  ths^t  their  houfes; 
ihould  be  raifed  and  thrown  down ;  that  their  trees  (hould 
be  rooted  up;  that  their  meadow3  (hould  be  ploughed; 
that  their  bodies  (hould  be  caft  into  goal ;  that  the  party 
(hould  be  reftored  to  all  that  he  loft,  by  reafon  of  the  unjuft 
verdi£l.  But  the  rigour  of  this  law  de^erri^ig  many  froo^ 
a£ting  as  jurors,  therefore  in  aftertimes  more  moderate  pu- 
ni(bment  was  inflided  upon  attainted  jurors,  viz.  perpetual 
infamy ;  and  if  the  caufe  of  action  was  above  40I.  yalue,  a 
forfeiture  of  20I.  a-piece  by  the  jurors,  and  if  under  40K 
then  5I,  a-piece,  to  Se  divided  between  the  king  and  the 
party  inj ured.  But  the  praftice  of  fctting  afide  verdi<3s  upon 
motion,  and  new  trials,  hath  fo  fuperfeded  the  ufe  of  both 
forts  of  attaint,  that  no  one  inftance  of  an  attaint  appears 
later  than  the  year  1593  *•  Among  the  Romans,  the  wife 
of  an  infolvent  creditor,  together  with  her  children^  were 
liable  to  be  fold  to  perpetual  foreign  (lavery, 

A  matter  nyay  lawfully  corre£b  his  apprentice  or  fervant 
with  'moderation,  for  negligence  or  other  mi(behaviour,  but 
if  the  matter's  wife  beats  him,  it  is  a  good  caufe  of  depar- 

»  Dalt.  c.  137.  ^  Finch,  L.  4S6.   u  H.  VII.  c.  24!  £3  H.  VIII.  c,  3. 

M.35&36Eiiz.  Cro,  Eliz.309. 
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tiare.  But  if  any  fervant  or  labourer  afTaults  bis  mailer  or 
dame,  be  (ball  fufFer  one  year's  imprifonment,  and  otber 
corporal  punifhment,  not  extending  to  life  or  limbs  ^ 

Widows  prohibited  from  marrying  infra  annum  luffusy 

^TpHE  civil  la^  forbids  a  woman  to  marry  again  witbin  the 
year  of  mourning,  (as  it  is  ftyled)  unlefs  a  fpecial  dif- 
penfation  from  tbe  prince  is  obtained.  And  tbis  reftraint 
was  founded  on  the  uncertainty  on  which  hufband  to  fix  tho 
iiTue  that  might  be  born  after  the  fecond  marriage  taking 
effedl.  And  further,  becaufe  a  pious  regard  for  the  memory 
of  the  deiceaf^  hufband  fliould  be  ihewn.  And  lord  Coke 
fays,  this  law  prevailed  before  the  conqueft  ;  and  a  widow 
marrying  before  the  expiration  of  fuchyear  of  moufning  loft 
her  dower  :  butt  the  coipipon  }aw  of  England  lays  po  fiicb 
reftraint  on  widoyi^s  *^^ 

Cafes  determined  upon  Women  being  tonfined  in  private  Mad-^ 
hottfes  on  the  Plea  of  Infanity ;  and  the  Regulations  now 
*    made  refpe£fing  fuch  Houfes. 

npHE  wife  of  the  honourable  Peter  Mackenzie,  having 
fworn  articles  of  the  peace  againft  him  and  others  \  and 
it  having  appeared  fully  to  the  court,  as  well  upon  fome  col- 
lateral motions  as  upon  his  own  affidavit  now  produced,  that 
he  had  never  ufed  any  force  againft  her,  any  otherwifc  than 
what  was  neceffary  to  the  care  and  cure  of  her  as  a  perfon 
difordered  in  her  mind  \  and  this  too  in  purfuance  of  Dr. 
Battie's  advice  ;  and  that  he  bad  never  in  any  other  refpefl: 
treated  her  with  any  fort  of  ill  uftge,  but  quite  the  con- 

b  F.N.  B.  168.  5  Eliz.  c.  4,  c  ?  In^t  8.  Wood's  CWil  Law,  lia. 

r 

it4«    %  Pomat,  126. 

trary  j 


74  The  personal  SECURITY, 

trary ;  the  court  ordered  his  recognizance  to  be  difcharged^ 
and  all  proceedings  againfthim  to  be  ftayed  **. 

Jan.  249  1 761,  a  motion  was  made  for  an  Habeas  Corpus 
to  the  keeper  of  a  private  madhoufe,  commanding  him  to 
bring  up  the  body  of  Mrs.  Deborah  D'Vebre,  who  was 
confined  there  by  her  hufband.  But  the  court  thought  fit 
to  order  a  previous  infpedion  of  her  by  proper  perfons,  phy- 
ficians  and  relations,  and  then  to  proceed  as  the  truth  ihould 
come  out  upon  fuch  infpedion.  A  rule  was  accordingly  made, 
that  Dr.  Monro,  Peter  Bodkin,  her  neareft  relation,  and  Ed- 
mund Kelly,  her  attorney,  ihould  at  all  proper  times,  and 
feafonable  hours,  refpedively  be  admitted,  and  have  free' 
acccfs  to  Mrs.  Deborah  D'Vebre,  the  wife  of  Gabriel 
D'Vebre,  at  the  madhoufe  Icept  by  Robert  Turlington,  at 
Chelfea,  in  order  to  confult  with,  advife  and  affift  her.— 
On  the  26th  an  affidavit  of  Dr.  Monro  was  read,  which  fet 
forth, ,  that  he  had  feen  and  converfed  with  the  woman,  and 
examined  her  nurfe,  and  faw  no  fort  of  reafon  to  fufpeft 
that  (he  was  or  had  been  difordered  in  her  mind :  on  the 
contrary,  he  found  her  to  be  very  fenfible,  and  very  cool  and 
difpaffionate.  The  do(9or  pcrfonally  attended  in  court. 
Lord  Mansfield  thereupon  ordered  a  writ  of  Habeas  Corpus, 
by  virtue  of  which  Mrs.  D'Vebre  was  brought  up  to  court 
by  Mr.  Turlington.  She  appeared  to  be  abfolutely  firee 
from  the  lead  infanity.  She  was  prepared  to  fwear  articles 
of  the  peace  againft  her  hufband,  and  they^were  offered  in 
(court  ready  engrofled,  but  not  being  ftamped,  they  could 
not  be  read, — She  was  permitted  to  go  with  her  attorney  to 
his  houfe,  be  undertaking  to  produce  her  the  next  morning* 
£he  defired  not  to  go  back  to  the  madhoufe,  and  the  court 
would  not  permit  the  hufband  to  take  her  under  the  circum^ 

4  King  «g«mft  hoD,  Peter  Maekenzici  T.  ^  G.III.    3  Bur.  M&nf.  1932.  . 
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ftances  of  danger  then  apprehended  from  him. — The  re* 
porter  fays,  the  matter  was  afterwards  compromifed,  and  a 
reparation  by  agreement  took  place  ®» 

An  Habeas  Corpus  having  ifliied,  directed  to  Mr.  Clarke, 
keeper  of  a  private  madhoufeat  Clapton,  commanding  him 
to  bring  up  the  body  of  Mrs.  Anne  Hunt,  who  was  kept 
confined  in  his  houfe.  Mr«  folicitor  general  moved  to  re- 
turn the  writ,  at  the  fame  time  oflFering  an  affidavit  from 
Dr,  Monro,  importing,  that  at  the  requeft  of  her  daughter^ 
he  had  attended  Mrs.  Hunt,  and  found  her  a  perfon  difor- 
dered  in  her  {enfes ;  he  recommended  her  thereupon  to  the 
houfe  of  Mr.  Clarke,  who  keeps  a  private  madhoufe,  and 
is  accuftomed  tothave  the  care  of  fuch  unfortunate  perfons : 
That  in  his  judgment  flie  ftill  continues  to  be  a  lUnatic,  and 
not  fit  to  be  brought  into  court ;  and  that  he  is  informed^ 
and  verily  believes,  that  a  commiffion  of  lunacy  will  ihortly 
be  iiTued  againft  her  \  and  that  it  hath  been  deferred  on  no 
other  Account,  but  the  minority  of  Anne  Bowen,  her  grand 
daughter,  and  one  of  her  neareft  of  kin,  who  is  now  come  of 
^.  But  lord  Mansfield  propofed  to  put  this  matter  into 
;^aocher  method,  viz.  to  ufe  this  affidavit  by  Dr.  Monro,  as 
%  reafon  for  enlarging  the  time  to  return  the  writ,  inilead  of 
9iflually  filing  the  return  at  prefent.  Accordingly  the  court 
enlarged  the  time  for  making  the  return  till  the  next  term, 
being  perfedUy  well  fatisfied  by  the  affidavit  of  Dr.  Monro, 
tSiat  Mrs.  Hunt  was  not  in  a  condition  fit  to  be  taken  out  of 
the  cuftody  of  tbofe  to  whom  her  perfon  was  entrufted,  and 
V^bo  were  on  the  point  of  obtaining  a  proper  legal  authority 
lor  what  they  were  doing,  which  although  intended  for  her 
benefit  and  advantage,  had  not  yet  obtained  that  ftriiS  legal 
(andiion  which  they  were  now  in  a  regular  purfuit  of  ^     But 

e  King  againft  Turlington,  H.  i  Geo.  til.     2  Bur.  Manf.  1115, 
•  King  agaiqft  Wm  Clitrke^M.  3  Geo.  Ill,  j.Burr,  Manf^  1364, 
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by  14  Geo.  III.  c.  49.  it  is  enaded,  that  no  perlbn  what* 
ever  in  that  part  of  Great  Britain  called  England^  &c.  fhall 
conceal  or  confine  in  any  houfe  kept  for  the  reception  of 
lunatics,  more  than  one  fuch  lunatic  at  any  one  time,  without 
having  licence  for  that  purpofe,  on  forfeiture  of  50!.  An4 
the  prefident  and  fellows  of  the  College  of  Phyficians,  at  a 
general  meeting,  are  direded  to  dtSt  five  fellows  of  the  col- 
lege yearly,  to  be  commiffioners  for  granting  licences  within 
the  cities  of  London  and  Weftminfter,  and  feven  miles  of 
either,  and  in  the  county  of  Middlefex ;  fuch  commiffioners 
to  meet  annually  on  the  third  Wednefday  in  Odober,  or 
within  ten  days  after,  to  grant  licences  to  perfons  for  keq;>- 
ing  houfes  for  the  reception  of  lunatics  for  one  yean  For 
licencing  every  houfe  wherein  not  more  than  ten  lunatics 
ihall  be  admitted,  lol.  ihall  be  paid,  and  15I.  for  every  houfe 
receiving  a  greater  number  ;  which  licence  authorises  the 
keeping  of  one  houfe  and  no  more.  No  commiffioner  to  be 
dire£lly  or  indireflly  concerned  in  keeping  any  fi^ch  houfe 
whilft  in  office,  on  forfeiture  of  50I.  The  keeper  of  every 
licenfed  houfe  {ha]l  give  notice  of  the  name  of  every'perfon 
received  therein  as  a  lunatic }  and  the  name  and  place  of 
abode  of  the  perfon  by  whofe  direction  fuch  lunatic  is  fent  i 
and  of  the  phyfician,  furgeon,  or  apothe.cary  by  wKofe  advice 
fuch  direction  is  given,  which  notices -fliall  he  fent  to  the 
fecretary  of  the  commiffioners  at  the  College.  Every  keeper 
of  a  licenfed  houfe,  admitting  into  his  houfe  any  perfon  as  4 
lunatic,  without  having  an  order  in  writing  Under  the  hand 
and  (eal  of  fome  phyfician,  furgeon,  or  apothecary,  certify-* 
ing  that  fuch  perfon  is  proper  to  be  received  as  a  lunatic  ; 
or  who  fliall  receive  any  lunatic  with  fuch  an  order,  and  (hall 
not  give  notice  thereof  to  the  fecretary  of  the  commiffioners, 
within  the  fpace  of  three  days  after  admiffion,  (hall  forfeit 
lool.  Three  or  more  commiffioners  s^re  required  to  infpefl: 
fuch  Iicepfe4  houfes  once  ij^  ^very  year  |  an.d  they  are  befidea 
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empowered  to  viflt  them  as  often*  as  they  fliall  think  proper  ) 
and  whenever  required  by  the  lord  chancellor,  or  the  chief 
jufike  pf  the  court  qf  King's  Bench^  or  Common  Pleas. 
And  they  have  liberty  to  examine  the  perfpns  there  confined 
as  lunatics ;  and  a  keeper  of  a  licenfed  houfe  refufing  ad- 
mittance to  three  or  more  commiffioners,  ihall  forfeit  his 
licence.     Minutes  of  fuch  vifitations  are  direAed  to  be  made 
and  entered  in  a  regifter  to  be  kept  in  the  college ;  and  when- 
ever the  commiflioners  (hall  difcover  any  thing  th^t  deferves 
cenfure  or  animadverfion,  they  (hall  make  report  thereof,  and 
(uch  report  (hall  be  hung  up  in  the  cenfor's  room  of  the  college 
for  general  perufaU  Each  commiflioner  to  be  paid  one  guinea 
befldes  reafonable  charges  for  each  vifitation.  Any  perfon  ap- 
plying  to  a  com'milBoner  to  be  informed  concerning  any  one 
(uppofed  to  be  confined  in  a  licenfed  madhoufe,  and  making 
it  appear  reafonable  to  permit  fuch  enquiry  to  be  made,  the 
commiflioner  (hall  fign  an  order  direfted  to  the  fecretary  for 
that  purpofe,  who  (hall  examine  the  regifter,  and  if  he  finds 
the  perfon  fo  enquired  after  entered  therein,  he  (hall  give  to 
the  perfon  fo  applying,  the  name  of  the  keeper  of  the  houfe, 
and  of  the  perfons  by  whofe  direction  fuch  lunatic  is  con- 
fined.    All  houfes  kept  for  the  reception  of  more  than  one 
lunatic,  in  any  other  part  of  England  than  as  aforefaid,  (hall 
be  licenfed  by  the  juftices  of  peace  in  quarter  feflions,  the 
keepers  paying  for  fuch  licenfes  at  the  fame  rate  as  before 
direSed,  and  liable  to  the  fame  regulations  j  two  juftices  of 
the  peace  for  the  county,  and  one  phyfician,  are  directed  to 
viQt  and  infpedl  fuch  houfes.     But  the  a<St  is  filent  as  to  any 
money  that  (hall  be  paid  to  them  for  their  vifitations.     The 
keeper  of  every  licenced  houfe,  whether  within  the  cogni- 
zance of  the  commiflioners  appointed  by  the  college,  or  of 
the  juftice  of  the  peace,  is  required  to  enter  into  recogni- 
zance of  lool.  with  two  furetics  of  50I.  each,  for  his  good 
behaviour.     This  a^  became  in.  force  November  1774)  and 
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is  to  continue  five  years.— •A  writ  of  Habeas  Corpus,  upon^ 
fufficient  caufe  (hewn  upon  oath,  may  ftill  be  had  to  bring 
up  the  body  of  any  one  confined  .as  a  lunatic  into  court,  that 
juftice  may  be  done. 


CHAP.      VI. 

Of  thi  EcdefiaJlUal  or  Spiritual  Courts. 

ripHE  jurifdiftion  of  the  eccleflaftical  courts  extends  to 
-''     all  cafes  of  blafphemy,  herefy,  fchifm,   incontinence, 
matrimony,  divorce,  right  of  tithe,  probate  of  wills,  and 
granting  of  adminiftrations.     The  policy  of  the  church  of 
Rome  led  it  to  convert  the  contrad  of  marriage  into  a  holy 
facrament,  which  that  church  managed  with  fo  much  ad- 
drefs,  that  it  foon  became  an  engine  of  great  importance  to 
the  papal  fcheme  of  an  univerfal  monarchy  over  Chriften- 
dom.     The  numberlefs   canonical  impediments  that  were 
invented,  and  occafionally  difpenfed  with  by  the  Holy  See, 
not  only  enriched  the  coffers  of  the  church,  but  gave  a  vaft 
afcendant  over  princes  of  all   denominations,  whofe  mar- 
riages were  fan6lified  or  reprobated  ;   their  ifTue  legitimated 
or  baftardized,  and  the   fucceiTion   to   their  thrones  efia- 
blifhed  or  rendered  precarious,  according  to  the  humour  or 
intereft  of  the  reigning  pontiff:   befides  a  thoufand  nice  and 
difficult  fcruples  with  which  the  clergy  of  thofe  ages  puzzled 
the  underftandings,  and  loaded  the  confcicnces  of  the  infe- 
rior orders  of  the  laity,  and  which  could  only  be  unraveled 
by  thofe  their  fpiritual  guides ;   yet,  abftracted  from  this 
univerfal  influence,  which  affords  fo  good  a  reafon  for  their 
condud,   one  might  otherwife  be  led  to  wonder,  that  the 
fame  authority  which  enjoined  the  ftri£lcft  celibacy  to  th« 
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priefthdod,  fliould  think  them  the  proper  jodges  of  caufes  be- 
tween  man  and  wife.  But  the  introdu£tion  of  a  more  pure  and 
rational  fyftem  of  religion  at  the  reformation^  removed  chofe 
impediments  to  marriage  which  prieftcraft  had  invented  ; 
and  by  allowing  free  liberty  of  marriage  to  the  clergy,  per- 
mitted that  paffion  to  flow  in  a  regular  and  gentle  courfe, 
which  had  before  rifen  above  the  banks  of  decorum,  and 
fpread  with  an  impetuous  and  licentious  torrent;  for  a 
great  writer  obferves,  that  the  matrimonial  caufes  which 
were1>rought  before  the  Romifli  clergy,  partly  from  the 
nature  of  the  injuries  complained  df,  and  partly  from  the 
clerical  method  of  treating  them,  foon  became  too  grots  for 
the  modefty  of  a  lay-tribunal ;  and  he  adds,  that  fome  of 
theimpureft  books  that  are  extant  in  any  language,  are  thofe 

written  by  the  Popi(h  clergy  on  the  fubje£ls  of  matrimony 
and  divorce  >. 

The  lung  is  the  fupreme  head  of  the  eccleCaftical  as 
well  as  the  civil  courts  of  juftice;  but  he  has  the  fupre- 
macy  over  the  former,  not  as  fovereign  of  the  ftate,  but  as 
fupreme  head  of  the  church ;  and  lord  Hale  obferves^ 
that  neither  the  canon  nor  civil  law  have  any  obligation  as 
laws  within  this  realm,  becanfe  that  the  popes  or  emperors 
made  thbfe  laws,  canons,  refcripts  or  determinations  ;  or  be-* 
caufe  Juftinian  compiled  their  body  of  the  civil  laW)  and  by 
bis  edicts  confirmed  and  publiihed  the  fame  as  authentic ;  or 
becaufe  this  or  that  council  or  pope  made  thofe  or  thefe  ca* 
nons  or  degrees,  or  becaufe  Gratian  or  Gregory,  or  Boniface 
or  Clement  did  (as  much  as  in  them  lay)  authenticate  this 
or  that  body  of  canons  or  conftitutions ;  for  the  king  of 
England  does  not  recognize  any  authority  fuperior  or  equ;^l 
to  his  own  in  this  kingdom,  neither  do  any  laws  of  the  pope 
or  emperor,  as  they  are  fuch,  bind  here  :  but  all  the  ftrength 
that  the  papal  or  imperial  laws  have  acquired  in  this  king- 
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dom,  is  only  becaufe  they  have  been  received  and  admitted, 
either  by  the  confent  of  parliament,  and  fo  are  part  of  the 
ftatute  laws  of  this  kingdom  ;  or  elfe  by  immemorial  ufage 
and  cuftom  in  fome  particular  cafes  and  courts,  and  no 
otherwife ;  and  therefore  fo  far  as  fuch  laws  are  received  and 
allowed  of  here,  fo  far  they  obtain,  and  no  farther  ;  suid  the 
authority  and  force  they  have  here  is  not  founded  on,  or 
derived  from  themfelves,  for  fo  they  bind  no  more  with  us, 
than  our  laws  bind  in  Rome  or  Italy.  But  their  authority 
is  founded  merely  on  their  being  admitted  and  received  by 
us,  which  alone  gives  them  their  authoritative  eflence,  and 
enforces  their  obligation.  And  hence  it  is,  that  even  in 
thofe  courts  where  the  ufe  of  thofe  laws  is  permitted  ac- 
cording to  that  reception  which  is  allowed,  if  they  exceed 
the  bounds  of  that  reception  by  extending  themfelves  to 
other  matters  than  hath  been  allowed  to  them  ;  or  if  thofe 
courts  proceed  according  to  that  law  when  it  is  controlled 
by  the  comnion  law  of  the  kingdom,  the  common  law  may 
and  doth  prohibit  and  puniih  them  \ 

Every  biihop  by  his  eledion  and  confirmation,  even  before 
confecration,  hath  eccleiiaftical  jurifdi&ion  annexed  to  his  of- 
fice, zs  judex  crdinarius  within  his  diocefe ;  and  diverfe  abbots 
anciently,  and  moft  archdeacons  at  this  day,  by  ufage,  have  had 
the  liJ^e  jurifdidion,  within  certain  limits  and  precinds  ^  In 
the  cafe  of  the  bifhop  of  St.  David's,  it  was  alledged  againft 
the  proceedings  of  the  archbifhop,  that  he  was  cited  to 
Lambeth  before 'the  archbi(hop  l^mfelf,  and  not  to  the  court 
of  Arches  :  upon  which  it  was  declared  by  the  court  of 
King's  Bench,  that  the  archbifhop  may  hold  his  court 
where  he  pleafes,  and  may  convene  before  himfelf,  and  fit 
judge  himfelf  i  and  fo  may  any  other  bifhop ;  for  the  power 
of  a  chjincellor  or  vicar  general  is  only  delegated  in  eafe  of 
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^^Jlle  bilhop  ^  The  fpiritual  courts  are,  (i.)  The  ArchU 
diaconal  court.  (2.)  The  ConCttory  court.  (3.)  Th* 
court  of  Arches.  (4.)  The  court  of  Delegates ;  whicih  fl 
compofed  of  civilians  and  judges  in  tl^e  court  of  Equit]^. 
By  flat.  Henry  VIII.  the  fentencc  of  a  court  of  Delegate 
is  declared  final,  and  no  appeal  will  lie  from  them  ;  but  the 
king  may,  by  his  ropl  prerogative,  upon  a  fpecial  cale  laiil 
before  him,  dire6l  a  commiflion  for  reviewing  the  ientcnce  | 
but  that  remains  the  fame  unlefs  the  reviewers  in  their  judg«^ 
ments  (hall  think  proper  to  reverfe  it.  And  the  difference 
between  a  commiilion  for  a  review,  and  an  appeal  is^  that  in 
theiirft  the  fentence  is  not  fufpended,  in  the  other  it  is. 

.  Marriage,  by  the  conftrtution  of  this  country,  is  of  ccclk- 
fiaftical  cogitizance ;  the  courts  chriftiah  have  a  power  eMlt^ 
lively^  to  take  conufance  of  the  right  of  marriage.  The  fe- 
cular  jurifdi£tion  has  conufance  of  the  temporal  interefb 
which  are  incidental  to  marriage  |  but  the  fentence  of  a  couxt 
cbriftian  extends  to  sill  who  -were  parties  or  privies,  or  in 
notion  of  liaw  have  committed  laches,  in  not  intervening  or 
reclaiming.  But  when  the  fpiritual  courts  proceed  to  csdl  a 
marfi^ge  in  queftion  after  the  death  of  either  of  the  parties^ 
this  the  courts  of  common  law  will  prohibit,  becaufe  it 
tends  to  ba(!ardife  and  difinherit  the  iflTiie,  who  cannot  fo 
well  defend  the  marriage  as  the  parties  themfelves^  if  bodi 
Iiad  been  living,  might  have  done.  Befides,  the  defign  for 
which  eccleiiaftical  punifhments  are  infii£^ed,  being  Oo 
amend  the  ofFenderSy  or  pro  faluie  aminarum^  this  purpofe  i^ 
defeated  by  the  death  of  either  of  the  delinquents  ^  In 
each  of  the  ecclefiaftical  courts  the  parties  are  not  bound  tD 
what  may  have  been  given  in  evidence  in  an  inferior  court* 
It  is  not  merely  error  in  law,  biit  error  in  fad  likewife  majT 
be  corre£led  upon  appc^al ;  and  if  there  be  any  faSs  material 
to  the  point  ii)  ilTue  that  have  not  been  pleaded  and  tXMkUoi 

^  X  Salk.  134.  2  s  Znft.  ^14. 
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m  the  inferior  courts,  they  may  be  pleaded,  and  given  in 
evidence  in  the  court  of  appeal.     And  in  every  eccleflaftical 
^ourt  it  is  not  a  matter  confined  to  the  two  parties  that  join 
jflue  in  the  fuit,  and  therefore  may  carry  it  on  coUuHvely  | 
for  in  any  period  of  the  caufe,  a  third  perfon,  that  has  an  in* 
tereft  in  the  matter  in  queftion,  if  he  fees  that  .the  two  ori- 
ginal  parties  afe  colluding,  or  that  one  of  them  is  negligent, 
or  if  he  has  any  other  rcafon  to  be  diflatisfied  with  the 
manner  in  which  the  bufinefs  is  conducted,   he  may  inter- 
vene for  bis  intereft  ;   and  the  court  muft  ex  Mitoju/llti^ 
admit  him  to  do  fo.     He  may  examine  his   own  witneHes, 
and  a£t  in  all  rerpe£b  as  a  party  in  the  caufe. — In  writs  of 
.dower,  or  other  writs  brought  in  the  king's  temporal  courts, 
if  iflue  is  joined  upon  mt  auoupled  in  lawful  mOtrimanyj  this 
.being  a  caufe  which  is  merely  ecclefiafllcal,  the  trial  thereof 
^Auft  be  by  the  bifhop  or  ordin^,  upon  an  inquifition  taken 
before  him  as  judge  ;   which  is  after  this  manner.  >  The 
Jcing  firft  fends  his  writ  to  the  bifhop  to  make  the  enquiry  : 
for  the  ecclefiaftical  judge  before  he  hath  received  the  king's 
.writ,  may  not  of  himfelf  inquire  of  the  lawfulnefs  of  the 
matrimony ;  but  after  fuch  time  as  he  hath  received  the 
&id  writ  to  make  the  enquiry,  he  muft  not  furceafe  for  any 
^appeal  or  inhibition,  but  muft  proceed  until  he  htth  certified 
^the  king's  court  thereof :  and  then  when  the  bi(hop  bath 
received  the  king's  writ,  he  muft  give  notice  to  the  parties 
who  took  exception  to  the  matrimony,  at  his  dwelling-hou/e, 
jf  he  has  any  one  within  the  diocefe,  to  fpeak  on  a  day 
fixed  againft  the  matrimony.     And  the  caufe  then  proceeds, 
the  witneflfes  of  the  demandant  to  prove  the  legality  of  the 
marriage  are  taken^  and  admitted  by  the  bifliop,   if  no  juft 
^exception  is  taken  to  them.     After  the  depofitions  are  taken, 
Ihey  are  publifhed,  and  certified  into  the  king's  court  where 
,tbe  iftue  was  joined,  by  letters  under  the  feal  of  the  bifhop^ 
importing,  that  in  purfuauce  of  the  faid  writ  he  bath  made 
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^lie  enquiry,  according  to  the  ecclefiaftical  laws,  into  the 
matters  therein  contained,  and  that  he  hath  found  by  lawful 
proofs,  and  other  canonical  requifites  in  that  behalf,  that 
fuch  perfon  (as  the  cafe  (hall  be)  was  or  was  not  accoupled 
hi  lawful  matrimony.  For  he  muft  certify  the  point  in  ifTue 
generally,  and  not  make  a  fpecial  verdi£t  of  it,  or  cxprefs 
the^manner  of  the' marriage  at  large.  After,  fiich  certificate 
made  no  appeal  wil^ie^  but  all  parties  are  for  ever  concluded. 
On  receiving  fuch  certificate,  the  tenant  is  re^fummopcd 
into  the  king's  temporal  oourtSi  and  judgment  is  given  % 
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UCH  a  fuit  13  grounded  on  a  plea  of  defamation,  wheti 
a  man  or  woman  publicly  declare^  htmfelf  or  herftif  to 
be  married  to  another,  by  which  a  general  belief  of  fuch 
marriage  is'  fpread  \  in  this  cafe  the  party  injured  may  libel 
the  perfon  fo  boafting  in  the  fpiritual  coUrt^  by  a  fuit  which 
is  called  caufa  jaBiiaitonis  matrimonii  "  i  fh^  marriage  muft 
be  denied  upon  oath  by  the  libellant;  and  when  a  marriage  is 
pleaded  to  juftify  the  claim  by  the  libellant,  it  is  not  then  a 
dire<S  matrimonial  cafe,  but  fuch  incidentally  only.  '  If  tht 
marriage  be  proved,  there  is  the  fame  fentence  pafTed  as  in 
any  matrimonial  caufe ;  pronouncing  there  was  a  marriage. 
The  parties  are  pronounced  to  be  man  and  wife,  and  they 
may  be  admonished  to  reftore  to  each  other  conjugal  rights^^ 
If  on  the  contrary  the  defendant  fails  in  proof,  the  fentence 
of  the  Courtis,  that  ^'  The  party  has  failed  in  his  juftifica'* 
*^  tory  matter^  in  proof  of  the  marriage  alledged  to  have 
**  been  between  them,  and  the  parties  are  declared  to  be 
^*  free  from  all  matrimonial  contrads,  as  far  as  to  «f  as  /rf 
*•  appears.** 
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On  the  trial' of  the  duchefs  dowager  of  Kingfton>  before 
Ae  houfe  of  lords,  on  an  indiAment  for  bigamy,  the  valt« 
iity  of  a  fcntence  pronounced  by.  the  court  Chriftian,  m  a 
Caufe  of  jaSitation  to  barr  all  fuits  criminal  'a>  well  as  ciyi)» 
againft  the  parties  who  are  the  obfcAs  of  fuch  fenlenoe^  was 
much  agitated,  and  a  piMnt  of  law  of  very  great  moment 
fettled.  It  was-contended  in  that  caufe,  that  a  fentence  in 
the  ecclefiaftical  courts  is  concluftve  againft  all  the  world  ^ 
ini  it  was  compared  to  a  fentence  of  a  cdurt  of  admiralty, 
againft  which  theic  lies  no  appea},  no  not  even  to  the  fu-* 
preme  court  of  judicature  the  hottfe  of  lords.  A  fentence 
in  a  jaAitatipn  caufe,  was  contended  to  be  equally  condu- 
it ve  with  any  other  decree,  and  even  if  fuch  fentence  Ihould 
Ifp  Iqund  tp.  have  been  obtained  by  the  fraud  and  collufioii 
9f  the  i^^i;ies,  ^t  it  is  notwithftandmg  conclufive  to  aQ' 
^ther  couits^.  an|4  the  fraud  can  only  be  examined  into  in 
l^at -court,  whoie  juftlce  has  been  thus  infnared.  And  fe* 
yeral  cafes  v^ere.  cited  in  fupport  of  this  do£trine.-^Hatfield 
againft  Hatileld,  in  tl^e.  houfe  of  lords,  in  the  year  1725, 
where^  on  an  appeal  from  Ireland,'  a  woman  brought,  a  bill 
againft  her  fuppofed  husband's  fon  by  a  former  wife ;  he 
infifted  (he  never  was  married  to  his  father,  but  to  one 
Porter,  whofe  marriage  with  her  was  proved,  and  a  releafe 
from.  him.  She  upon  this  fued  Porter  in  the  fpiritual  court, 
in  a  ja£lttation,caufe,  and  obtained  fentence  againft  him  ^ 
anji  then  made  that  her  cafe  in  chancery,  where  it  was  held 
to  be  conclufive  evidence.  And  the  opinion  was  aiErmed  in 
the  houfe  of  lords  here  o. — ^An  a£tion  brought  for  malici« 
oufly  procuring  the  plaintiff's  wife  to  exhibit  articles  of  the 
peace  againft  him,  and  for  living  with  her  in  adultery.  The 
plaintiff  proved  a  marriage  by  the  parfon  and  by  a  wbraan^ 
and  alfo  the  confummation.  To  encounter  which  the  de- 
fendant produced  a  fentence  of  the  confiftory  court  of 
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London,  19  a  caufe  ef  jaditation  of  marriage  brought  l>y  the 
woman  a|;ainft  the  plaintiff,  wherein  fiic  wa^  declared  free 
from  all  contraA,  and  (ilence  impofed  on  the  plaintiff*,  which 
ientence  was  pronounced  fince  iiTue  had  been  joined  in  the 
cauiie.  Lord  Hardwipke  c.  j.  ruled  it  to  be  conclufive  evi- 
dence t3I  reverfed  by  appeal  p.  And  in  another  caufe  be* 
<ween  J>a  Cofta  and  Villa  Real,  in  an  a£Bon  Upon  a  contra^ 
cf  marriage,  p£r  verts  de  futuroy  brought  bj  the  gentleman 
againft  the  lady,  who  pleaded  mn  ajjumpjit ;  when  the  plain- 
tiff had  opened  his  cafe,  the  defendant  offered  in  evidence  a 
Sentence  of  the  fpirittial  court,  in  a  cauft  of  contraA,  wher^ 
the  judge  had  pronounced  againft  the  fuit  &r  a  ietemniM*^ 
tioti  in  the  face  of  the  church,  and  declared  Mrsw  ViUa  Rfil 
free  from  all  contrail.  Asd  the  chief  juftioe  held  thb  t^ 
be  proper  and  conclufive  evidence  on  tnna£mppt\  that  it 
v^ae  a  caufe  within  the  jurifdidion  of  the  (piritual  courts 
though  the  contra(£l  was  pmr  virha  d$fatur9j  and  though  the 
fuit  there  is  diverfi  itUuitUf  hdtig  for  a  ipecific  jperfBnnance^ 
as  jfisur  as  admonition  will  go  5  and  this  ftiit  is  jSot  damagei  \ 
So  in  a  divorce  a  vincdh  matrimmi^  for  frigtdit^r,  and  pef%- 
p^tual  inf>potency  of  generation  ;  the  huibiind  fo  divorco^ 
afttmrard^  married  another  wife^  and  had  children  by  ber« 
Upon  which  it  was  urged,  that  the  church  havifig  been  ev£* 
dently  deceived  as  to  the  hufband's  perpcftual  hnp^ncy,  the 
divorce  coofeqiient  on  fuch  fentence  was  fiull ;  and  if  fo^ 
the  fecond  marriage  was  unlawful,  and  the  iffue  illegitimate; 
But  the  court  refolved,  that  fince  thefe  had  been  a  ctivorce 
lor  frigidity,  it  was  clear  that  each  of  them  might  lawfully 
marry  again ;  and  though  it  fliould  bb  allowed  that  tte 
church  appearing  to  have  been  deceived  in  the  foundation  of 
^eir  fentence,  the  fecond  Carriage  was  voidable,  yet  till  it 
ipiould  l^  ^iflblved,  it  remained  a  maitiagep  and  th^  il 
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during  the  coverture  lawful  ^ — Prudbam,  as  a  creditor, 
brought  an  aSion  of  debt  againft  Terefia  Conftantia  Phil* 
lips.  She  gave  in  evidence  her  marriage  with  Muilman, 
Prudham  produced  a  fentence  in  the  court  chriftian  annul- 
i^^g  that  marriage,  in  a  caufe  of  nullity  on  account  of  a 
prlot  marriage  with  one  Delafield.  It  was  argued  by  her 
council,  that  the  defendant  Phillips  might  be  admitted  to 
ihew  fraud  in  obtaining  the  fentence,  and  fo  to  avoid  it  in 
the  manner  that  judgments  in  the  common  law  courts  are 
avoided,  by  replication  of  fraud.  But  the  court  would 
not  fufFer  her  to  alledgefraudin  berfdf  toher  own  avail '• 
The  teftator,  when  in  perfeA  health,  had  made  his  will, 
and  thofeby  gave  to  the  plaintiff  Archer,  his  nephew,  the 
greateft  part  of  his  perfonal  eftate,  to  the  value  of  50oh 
But  one  Bridget  Sandyman,  his  maid-fervant,  had  in  his 
itcknels  prevailed  upon  him  to  make  another  will,  and  to 
snarry  her  a  week  before  his  death,  when  he  lay  in  bis  fick 
bed,  at  fix  o'clock  at  night,  though  it  was  really  proved  by 
twominifters,  that  fhe  was  a  year  before  a<ftua]ly  married  to 
the  defendant  Mofle,  and  was  then  his  wife,  amd  that  Mofie 
procured  the  licence  for  the  marriage  of  the  teftator  to 
Bridget ;  and  this  will  being  fet  up  by  Mofle,  (executor  to 
Bridget)  though  it  appeared  that  there  was  as  grofs  apraAice 
as  could  be  in  the  gaining  the  will,  (the  teftator  being  ncn 
€9mp9s  nuntu  both  sit  the  time  of  making  the  will,  and  alfo 
at  the  time  of  the  fuppofed  marriage,  and  that  in  his  health 
he  knew  that  Mofl^  and  Bridget  were  married)  and  tbsit 
Bridget  fupprefled  the  firft  will ;  yet  that  will  fo  fet  up, 
-being  proved  in  the  prerogative  court,  ^nd  the  matter 
in  queftion  relating  only  to  a  per(onal  eftate,  the  lord 
chancellor  was  of  opinion,  that  whilft  the  probate  ftood^  the 
matter  wsis  not  examinable  in    chancery  *,  and  though 
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the  fraud  was  fully  proved  and  opened  to  him,  he  would 
not  bear  any  proofs  read,  but  diimifled  the  bill  ^ 

In  reply  to  which  it  was  acknowledged,  that  the  fcntence 
of  a  competent  court  binds  the  parties  and  all  perfons,  de- 
riving any  right  from  them ;  as  to  third  perfons  it  was  in- 
fifted,  that  it  neither  prejudiced  nor  benefited  them.  A 
fentence  of  a  court  having  competent  jurifdidionj  if  it 
comes  collaterally  before  another  court,  in  another  fuit,  it 
fliall  be  prefumcd  juft  till  the  contrary  appears.  One  court 
has  no  authority  tie  direct  the  judgment  of  another  ^  but  it  is 
a  fair  prefumption,.  that  what  hath  been  decided,  hath  been 
juftly  decided.  It  is,  however,  but  a  prefumption,  and  in 
moft  cafes  it  obtains  only  till  the  contrary  is  proved.  Not- 
withftanding  there  are  cafes  in  which  that  prefumption  may 
amount  to  a  conclufion  j  where  the  fentence  hath  been  pro- 
nounced] in  rm^  by  a  judicature  having  a  peculiar  and  ex^ 
clufive  jurifdiaion  over  the  fubjeft  matter  of  the  caufe,  the, 
effeft  of  fuch  a.decifion  is  not.  to  be  controverted. in  any. 
Other  civil  fuit :  fuch  is  a  fentence  of  a  court  of  admiralty 
upon  the  forfeiture  of  a  ithip  i  the  judgment  of  the  court  of[ 
Exchequer  condemning  goods  as  forfeited^.  Such  courts' 
pronounce  upon  the  property  itfelf,  The  ecclefiaftigal 
court  has  the  fole  jurifdiaion  of  cafes  teftamentary,  by  wbicl|* 
perfonal  efFeas  pafsj  and  of  matters  matrimonial  to.  a  cer- 
tain  effea.  If  therefore  a  queftion  arifes,  who  i&  intitled  to 
the  perfonal  eftate  of  a  man  deceafed,  with  or  without  a 'tef-r 
tamenti  the  probate  of  a  will,  orthegrantof  adminiftratioa 
give  the  title  to  the  property  in  queftion  5  the  effea  of  Jt 
cannot  be  contefted  in  other  courts  coUater^ly  and  inciden-. 
tally,  becaufe  no  other  court  has  power  to  controvert  tbQ 
aa  J  no  other  authority  cai)  confer  the  title  to  the  thing  in. 
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Afpute.    Svch  fentences  are  in  rem.    The  cafe  is  veiy  cKf^ 
ferent  where  the  decifion  it  upon  a  perfonal  contrad ;  or 
any  matter  ariiing  out  of  the  various  civil  relations  of  per- 
Ibns,  in  which  the  original  cognizance  of  the  caufe  might 
have  come  before  the  court  where  that  decifion  is  offered  as 
an  evidence  of  right.    There  the  judgment  of  the  foreign 
court  can  only  have  tfftSt  fo  far  as  it  is  juft ;  no  authority 
belongs  to  it  but  from  its  internal  juftice^  for  the  court  in 
which  it  is  produced  owes  no  obedience  to  the  court  which 
pronounces  it ;  and  is  equally  competent  to  give  the  law  to 
the  parties.     The  tfkA  of  the  fcntence,  however,  is  bene- 
ficial to  the  party  who  has.  obtained  it ;   becaufe  the  juftice 
of  it  is  prefumed :  the  truth  of  the  h&s  on  which  it  pro- 
ceeded, is  admitted  without  proof;  and  the  adverfe  party  is 
obliged  to  evidence  the  falfhood  and  iniquity  of  it.     If  an 
cftate,  relationfhip,  rank,  are  obtained  by  criminal  means  i 
sf  the  fituatioo  which  a  perfon  choofes  to  relinquifli  is  at- 
tended with  duties,  the  advantages  of  that  fituation,  but  not 
the  duties,  may  be  waved  by  the  party.    The  peace  and 
order  of  fociety  mutk  be  maintained  $  and  no  violation  of 
them  can  pafs  with  impunity.    From  whence  it  muft  foI« 
low,  that  no  determination  between  party  and  party  can 
preclude  public  jufUce  from  enquiring  into  the  criminal  ten*- 
dency  of  adions.    Daily  experience  proves  this  ih  the  moft 
trivial  inftances*    An  aftion.  is  brought  for  an  aflault;  the 
l^rty  fails  in  it ;  there  is  a  verdid  againfl  him }  does  that 
prevent,  a  profecution  upon  an  indiAment  for  the  very  iamo 
hSti  againft  the  very  fame  party  ?  In  fuch  an  indidment 
was  it  ever  pleaded,  that  an  adion  had  been  brought  againft 
the  party  for  that  alledged  trefpafs  and  beating,  and  that  he 
had  been  acquitted  upon  that  adion  ?  A  qucftion  may  arife 
in  an  aftion  upon  property,  to  which  of  two  perions  a  thing, 
an  horfe,  for  inftance,  belongs.    It  is  decided  to  belong  to 

A«  and  not  to  B«  will  that  decifion  banr  an  indigent  againft 
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A.  for  ftealtng  the  borfe  ?  It  is  no  anfver  to  public  juffice  that 
he  has  acquired  that  property^  whea  the  objeSt  of  the  criminal 
inquiry  is^  whether  helias  committed  a  crime  in  acquiring  it. 

'  In  a  fuit  for  j  agitation  of  marriage,  the  fuppofed  huf- 
band  or  wife  complains'  to  the  ccclefiaftical  judge^   that  he 
or  flie  is  a  perfon  free  from  all  matrimonial  engagements 
or  contrafis  with  the  adverfe  party,  and  fo  efteemed  by  all 
xieighbours,  friends,    and  acquaintance;  that    the  adverfe 
party,  nbtwithftanding  the  knowledge  of  this,  has  falfly  and 
ihalicioufly  boafted  of  a  marriage  with  the  party  complain* 
ing ;  it  concludes,  that  by  fuch  falfe  afiertions,  an  injury 
is  committed,  and  prays  that  right  may  be  done,  by  de- 
claring the  party  free  from  all  matrimoqial  engagements  with 
the  other ;  and  by  enjoining  that  party  perpetual  filente. 
The  party  defendant  may  either  fay,  I  have  not  boafted,  I 
deny  that  fzSt  y  or  if  he  admitted  that  he  has  boafted,  he  is 
then  to  go  on  and  ^lledge  circun>ftantially  a  marriage,,  which 
the  other  party  denies.     Under  the  circumftances  alledged,  it 
the  marriage  is  not  proved,  then  the  court  pronounces,  that 
{p  far  as  yet  appiarsy  the  party  complaining  is  free  from  any 
matrimonial  contraA  with  the  other  party,  and  enjoins  per* 
petual  filence^    But  thisJnjundlion  of  pirpitual  filence  con- 
tinues no  longer  than  is  agreeable  to  the  party ;  who  can  at 
any  time  renew  the  fuit,  and  produce  evidence  of  the  mar- 
riage, which  was  before  either  purpofely  kept  back  to  an* 
fwer  fome  indirect  view,  or  could  not   then  be  procured* 
New  witnefTes  may  continually  be  admitted  in  favour  of  Aia- 
trinK)ny,  after  the  former  depofitions  have  been  infpeded ; 
and,  without  any  proof  made,  that  fuch  witnefTes  are  lately 
cothe  to  the  knowledge  of  the  producer,  which  is  a  proof 
expe£ted  and  required  in  all  other  caufes  whatever,  and  a  rule 
never  departed  from.     The  very  form  of  the  fentence  argues 
^gainft  its  being  conclufive,  for  the  fentence  of  the  eccle* 
£aftical  court  given  in  jfavour  of  a  libellor,  pronouhceth  no 
marriage  to  be  proved  fa  far  as  yet  appears^    It  therefore 
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wants  the  eSential  property  of  a  judgment  in  all  other  kinds 
of  fuits  in  all  courts  of  bw,  the  putting  an  end  to  litiga* 
tion ;  in  ihort,  this  kind  of  fuh  is  from  beginning  to  end 
totally  Angular.  And  of  this  opinion  were  all  the  judges, 
who  declared,  that  no  fentence  of  the  eccleflaftical  courts 
can  be  pleaded  in  barr  to  an  indi^lment  for  a  criminal  of- 
fence, the  parties  therein  not  being  the  fame.  For  the  king, 
in  whom  the  truft  of  profecuting  public  offences  ii  vefted, 
and  which  is  executed  by  his  immediate  orders,  or  in  his 
name  by  fome  profecutor,  is  no  party  to  fuch  proceedings  in 
the  eccleflaftical  court,  and  cannot  be  admitted  to  defend  it, 
or  examine  witneiles,  or  in  any  manner  to  intervene  or  ap- 
peal ;  and  by  the  eftabljfliment  of  fuch  a  do£lrine,  the  fpi- 
ritual  courts  would  acquire  a  judicial  cognizance  in  matters 
of  crime,  an  immediate  influence  in  trials  for  oflFences,  and 
draw  the  decifion  from  the  courfe  of  the  common  law,  to 
which  it  folely  and  peculiarly  belongs,  which  would  en- 
tirely-pervert  the  purpofes  for  which  they  received  their  ju- 
dicial powers,  which  are  merely  fpiritual  confiderations, 
fro  correlfione  morum^  it  pro  faluU  anima^  they  were  therefore 
addrefTed  to  the  confciences  of  the  party ;  whereas  one  great 
pbjeifi  of  temporal  jurifdiAion  is  the  public  peace,  and 
crimes  againft  the  public  peace  are  wholly,  ind  in  all  their 
parts  of  temporal  cognizance  alone.  They  obierved  further, 
that  if  the  reafon  for  receiving  fuch  fentence  is,  becaufe  it  is 
a  judgment  of  a  court  competent  to  the  enquiry  then  before 
them,  from  the  fame  reafon  the  determination  of  two  juftices 
of  the  peace,  upon  the  fa£l  or  validity  of  a  marriage,  in  ad- 
judging a  place  of  fcttlement,  may  hereafter  be  oflTered  as 
evidence,  and  give  law  to  the  higheft  court  of  criminal  ju- 
ried idlion. 

But  if  a  diieSt  fentence  upon  the  identical  queftion  in  a 
matrimonial  caofe  Ihould  be  admitted  as  evidence,  (though 
fuch  evidence  againft  the  marriage  has  not  the  force  of  a  final 

decifion 


RIGHTS  AND  PRIVILEGES  of  WOMEN.     9^ 

<Ieciiion  that  there  was  none)  yet  a  caufe  of  jaditation  is  of 
a  different  nature ;  it  is  ranked  as  a  caufe  of  defamation 
on]y,  and  not  as  a  matrimonial  caufe,  unlefs  where  the  de* 
fendant  pleads  a  marriage ;  and  whether  it  continues  a^  ma« 
trimonial  caufe  throughout,  as  fome  fay,  or  ceafes  to  be  fo 
on  failure  of  proving  a  marriage,  as  others  have  faid,  ftill  the 
ftntence  has  only  a  negative  and  qualified  tfk&. 

So  that  admitting  the  fentence  in  its  full  extent  and  im- 
port, it  only  proves,  that  it  did  not  yet  appear  they  were 
married,  and  not,  that  they  were  not  married  at  all :  and 
by  the  rule  laid  down  by  lord  chief  juftice  Holt,  fuch  fen- 
tence can  be  no  proof  tf  any  thing  to  be  inferred  by  argu- 
ment from  it ;  and  therefore  it  is  not  to  be  inferred^  that 
there  was  no  marriage  at  any  time  or  place,  becaufe  the  court 
had  not  theh  fufficient  evidence  to  prove  a  marriage  at  a  par* 
ticular  time  and  place.  That  fentence,  and  this  judgment^ 
may  ftand  well  together,  and  both  -propoiitions  be  equally 
true.'  It  may  be  true,  that  the  fpiritua)  court  had  not  then 
fuifident  proof  of  the  marriage  i^»ecified^  and  that  now  fuf» 

jficient  proof  of  fomie  marriage  may  be  found, 

•  »'    . 
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.    0/  ibe  Rejiltution  of  Conjugal  Rights. 

TF  a  hufband  or  a  wife  withdraw  or  live  apart  one  from  the 
other,  without  fome  caufe  that  the  law  fliall  deem  fuffi- 
cient,  the  party  who  is  defirous  of  a  re-union  may  enter  a 
fuit  for  reftitution  of  conjugal  rights,  and  the  ecclefiaftical 
court  will  compel  them  to  come  together  again. — Matthews 
and  Matthews  in  the  confiittory  court  of  .London.  The 
hufband  brought  a  fuit  againfl  his  wife  for  a  reflitution  of* 
(Conjugal  rights;  in  barr  of  which  reftitution  the  wife  pleaded 
adultery  in  the  hufband,  and  on  bringing  pifoof  of  which  flis 
i^btained  a  fentence  of  divorce^ 
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Of  Div^ras* — Of  a  Divorce  a  menfa  ct  Thoro. 

TF  ic  becomes  improper,  from  (bme  fupervenient  caufes 
'"-  arUing  after  marriage,  that  the  hulband  and  wife  (hould 
not  live  together  any  longer,  as  through  intolerable  ill-tem- 
per and  cruel  ufage;  the  refult  of  it;  adultery  on  either 
fide;  a  perpetual  difeafe ;  impotence;  and  the  like;  what- 
ever the  court  conflders  as  an  unfitnefs  or  difability  for  the 
marriage  ftate,  may  be  looked  upon  as  an  injury  to  the  fuf- 
fering  party ;  and  for  thefe  the  court  adminifters  the  remedy 
of  feparation,  or  a  partial  divorce,  which  fuppofes  the  mar- 
riage Jawful  in  itfelf*  The  civil  or  Roman  law  was  fo  fe<* 
vece  in  puniOung  delinquency  in  married  women,  that  it 
allowed  a  hufband  the  power  of  fuing  out  a  divorcci  if  his 
wife  frequented  the  the  theatre  or  public  games  without  his 
knowledge  and  confenC  Adultery  is  the  principal  caufc  of 
divorce  with  us ;  but  the  fpiritual  coukt  cannot  pronounce  a 
total  divorce  a  vinckU  matrimonii  for  this  crime,  in  either 
party,  although  the  legiilative  power  indulges  hufbands  thus 
aggriev^  with  annulling  of  their  marriage  contract ;  by 
which  each  party  obtains  free  liberty  to  marry  again ;  but 
with  reftriAion  on  tlie  part  of  the  woman,  that  Die  fliall  not 
contra£l  marriage  with  the  man  with  whom  ihe  has  held 
that  illicit  commerce,  upon  proof  of  which  the  divorce  is 
obtained.  But  whether  public  decorum,  and  a  femblanctf 
of  decency  is  better  preferved  by  this  reftritSlion,  than  if  it 
was  not  enjoined,  is  perhaps  problematical.  Certain  it  is, 
the  only  atonement  the  tranfgreffing  parties  can  make,  is  by 
legally  marrying  with  each  other ;  by  preventing  which,  a 
reftoration  of  the  woman  to  the  notice  of  the  virtuous  part 
of  her  own  fex,  feems  to  be  prevented.  She  muft  either 
live  with  her  gallant  meretricioufly,  or  govern  herfelf  the 
reft  of  her  life  by  the  icy  precepts  of  chaftity.    And  I  ihould 

hofe 
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hope  tluit  in  ibme  iiiftances  it  m^y  be  allowed,  that  modirn 
lireacbes  of  chaftity  ia  women  may  be  excited ,  by  notorious, 
swowedy  and  long  perfifted  in,  a£is  of  indiiF^rence  and  neglect 
in  the  huiband  ;  and  that  the  wife's  refentment  may  be  fur* 
liier  excited,  by  being  fatally  convinced  of  h^r  hufb^nd'a 
unbridled  a^d  promifcuous  amooirs ;.  th^re  may  be  a  time  to  a 
Woman  fo  mortified  and  provoked,  when  her  virtue  nods, 
and  when  the  affiduity  of  a  lover,  attentive  to  every  means 
of  rendering  faimfelf  agreeable,  may  be  too  ftrcmg ,  for  thae 
conscious  dignity  and  innate  virtuif,  which  ougiit  to  keep 
unremitting  watch  over  every  avcriue  to  her  heart.  Perhaps 
the  cloyed  hulbond  feizet  the  eaiflieft  opportunity,  and.  hi^ 
wife's  incontinence  inftancly  becomes  .notorious ;  a  divorce 
takes  place,  ihe  is  left  at  liberty  to  marry  with  any  man  but 
her  gallant*  Perhaps  her  attachment  to  him  was  founded  on 
fomething  like  fentiment,  though  a  proper  guard  was  not 
kept  over  her  heart,  to  prevent  its  growing  imperceptibly 
into  a  criminal  love  \  if  fo,  a  marriage  with  him  (eems  the 
only  dtred  means  of  reclaiming  a  (inner  :  why  then  fhould 
this  only  probable  chance  for  reformation  be  denied  her  i 
poes  fuch  a^eftraint  tend  tocorred'  the  llbertiniim  of  mar«- 
ried  women,  or  to  lefien  the  mifiiber  of  divorces  f  If  it  can 
be  fuppofed  that  the  women  become  incontinent  in  order  to 
bedifgraeefuUy  releafed  from  their  marriage  ties,  the  flrongefl: 
prefumption  lies  that  the  hufhand  was  promoting  br  inftt« 
gating  this  fcheme ;  which,  iffufpe^ed,  would  effe&ually 
prevent  his  receiving  the  relief  he  fo  unwarrantably  pray» 
6»r.  For  if  a  divorce  is  thus  colluflvely  fought,  the  le^flature 
is  made  the  dupe  of  two  abandoned  individuals,  the  pander 
for  their  mutual  luft,  and  fubfervient  to  the  bafeft  purpofes. 
It  is  further  to  be  obferved,  that  a  woman  cannot  obtain  the 
feme  redrefs  from  the  legijBature  againft  her  hufband,  if  flie 
prove  him  incontinent.  And  even  in  a  cafe  of  bigamy,  a  firft 
wife  cannot  procure  an  aft  of  parliament  to  dtfToke  hes 
fnarriage.    For  by  fu^b  condti£t  in  a  hulband  nothing  is 

com- 
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committed  that  tends  to  baftardize  the  tfine  born  in  wcdiockt 
that  confeqitence  arifiag  entirely  ham  the  iniiddity  of  tke 
woman.  Nor  does  the  legiflature  concern  itfelf  in  redreSog 
fuch  grievances  for  the  fake  of  relieving  a  particular  individual, 
bat  on  the  gbncnl  principle  of  the  great  confequttice  which 
h  is  of  to  the  community,  that  a])  property  Ihould  be  tranf- 
mitted  to  the  heir  lawfully  begotten,  with  as  little  doubt  and 
uncertainty  as  poffible ;  for  if  k  be  a  man's  misfortune  t» 
marry  a  woman  who  afterwards  proves  to  be  profligate  and 
lewd,  if  fuch  an  one  could  nM  obtain  relief  upon  a  difcovery 
of  his  wife's  guilt, .  his  eftate  might  defccnd  to  a  fpurious 
race,  of  which  no  eyes  but  thofe  of  the  law  would  losk  upon 
him  to'b^  the  adual  father. 

By  the  divorce  a  menfa  CsT  thoro^  the  bond  of  marriage 
is  not  diilblved.  So  that  a  wife  entitled  to  a  legacy  left 
to  her  whilft  To  divorced,  may  be  barred  of  her  claim  by 
her  huiband  giving  a  releafe  *'•  Nor  is  (be  hereby  barred 
of  her  dower ;  neither  are  the  children .  baftardized.  She 
is  entitkd  to  alimony  in  proportion  to  the  circumftances 
and  condition  of  her  hulband.  If  (he  fue^  without  her 
hufband  for  defamation  tn  the  fpiritual  court,  oo  probibi«» 
tion  will  lie  againft  fuch  fuit,  although  the  marriage  is  not 
diflblved.  But  if  ihe  £hall  have  any  children  after  the  di-» 
vorce,  they  will  be  accounted  baftards ;  for  an  obfervance 
of  the  fentence  is  alvrays  fuppofed  ▼•  And  the  parties  {o 
feparated  are  by  caution  and  reftraint  inferted  tn  the  fen« 
tence,  enjoined  to  live  chaftly  and  continently  ;  neither  are 
they  allowed  to  contraA  matrimony  with  any  other  perfon 
during  the  other's  life  ^.  And  any  marriage  eontrafied  during 
a  divorce  a  menfa  &  thoro^  is  null  and  void.-^As  in  the  cafe 
of  Foliambe  H.  44  Eliz.  who  having  been  divorced  from  his 
wife  for  incontinency  on  her  part,  married  again  during  her 
life,  and  the  fecond  marriage  was  declared  to  be  void  x. 

"  Cod.  33.        ▼  X  Sftik.  It].        iv^Canon.^oj.        ^  Mo<l,'683.  Codex.  446, 

Anciently 


RIGHTS  AND  PRIVILEGES  of  WOMEN.      95 

• "  Anciently  the  crime  of  adultery  diflblvcd  the  band  of  mar- 
riage totally,  and  in  the  early  part  of  queen  Elizabeth's  reign, 
the  thurch  held,  that  after  a  divorce  for  adultery  the  pari- 
ties Vere  at  free  liberty  to  marry  whom  they  would  ;  but 
afterwards  it  was  feen  necefTary  to  change  that  opinion ;  and 
archbifhop  Bancroft,  by  the  advice  of  divines,  held,  that 
adultery  was  a  caufc  for  a  partial  divorce  onlyy.  In  1597 
the  canons  reftrained  the  ecclefiaft'ical' courts  from  pro- 
fiounclTig  fentence  of  divorce  upon  the  fole  confeifibn  of  the 
parties,  which  practice  before  the  laying  on  oiF  fuch  reftric- 
tion  had  been  moft  licentioufly  abufed.  And  there  are  at 
this  day  many  inftances  preferved  of  fuch  fraudulent  con- 
triva'nce  of  the  hufband  and  wife,  to  procure  a  difiblution  of 
the  marriage  eontra<5l. — Collet  married  Mary,  and  had 
children  by  her;  againft  whom  it  Was  libelled  that  he  had 
before  married  Anne,  the  After  of  Mary  :  He  and  Anne  ap- 
peared, and  confeiled  the  matter,  upon  vi^hich  a  fentence  of 
divotce  was  about  to  pafs  ;  and  a  prohibition  was  prayed  for 
in  behalf  of  the  children,  who  'were  in  danger'  of  being 
baflardized  by  fuch  fraud  5  for  Collet  in  truth  was  never 
married  to  Anne,  but  it  was  a  contrivance  between  him  and 
his  wife  to  get  themfelves  divorced,  after  they  had  lived  to- 
gether fixtcen  years  ^.  And  fuppofititioiis  women,  not  the 
wives  of  the  party,  were  fuborned  to  come  and  confefs  adul- 
tery in  the  names  of  the  real  and  true  wives,  and  thus  the 
real  wife  might  be  divorced,  and  remain  entirely  ignorant 
of  the  matter  *. 

If  the  party  accofed  (hall  prove  that  the  accuf^r  hath  alfo 
committed  adultery,  this  is  a  compenfation  for  the  crime, 
and  the  accufer  £bail]  not  prevail  in  his  fuit  >>.  And  the  pre. 
fumption  of  guilt  may  go  fometrmes  for  a  proof  of  the 

y  3  Salk.  138.  »  2  Mod.  314.    Codt x,  445,  a  ,  Ought.^16. 

CltrJfctt.  ^  Ouijhc  317^ 
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crime  ;  as  when  a  man  and  woman  are  feeo  in  bed  togeclieri 
this  is  allowed  to  be  fufficient  evidence,  for  fuch  trimes  will 
^carce  admit  of  other  proofs.  In  like  manner^  if  the  party 
ii^cufed  ihall  prove  that  the  accufer  before  the.  commence^* 
inent  of  the  fuit  had  prc^ble  knowledge  of  the  crime  com-* 
mittedy  and  yet  afterwards  had  matrimonial  intercourfe  with 
the  accufed,  in  fuch  cafe  the  accufer  {ball  not  obtain  a  fen- 
tence  of  divorce :  for  the  crime  is  fuppofod  to  have  been 
remitted.  Therefore  if  the  hufband  is  defiroos  of  bein^ 
divorced  frgm  an  adulterous  wife,  he  muftahftain  from  her 
bed,  although  be  continues  to  live  under  the  fame  roof  witS 
her**. — A  hufband  prayed  a  prohibition  to  the  eccleilaftical 
court  of  Salifbury,  becaufe  his  wife  fued  .him  there  to  be 
feparated  from  him,  propter  favitiam.  And  fentence  was 
there  given  for  the  huiband  againft  the  wife^  and  he  was 
enforced  to  pay  all  the  cofts  for  his  wife.  And  afterwards 
(he  appealed  ;  and  becaufe  the  hufband  would  not  anfwer  the 
appeal  againft  himlelf,  and  pay  for  the  tranfmitting  of  the 
record  ;  he  was  thereupon  excommunicated.  He  therefore 
prayed  a  prohibition.  The  court  allowed  tbp  cafe  to  be 
very  hard,  that  a  hufband  £hould  be  forced  to  fpend  money 
againft  bimfelf ;  but  becaufe  it  viras  alledged,  that  the  rule 
of  pra<^ice  was  fudi  in  the  fpiritual  court,  they  would  advilii 
until  the  next  term,  and  ordered  to  flay  their  proceedings 
in  the  mean  time^  If  the  hufband  takes  apparel,  or  other 
necefTaries  from  his  wife,  this  is  a  good  ground  to  fue  for  a 
divorce  caufa/avitiai/ or  if  one  of  them  be  in  dread  of  the 
other  for  poifoning,  this  likewife  is  a  good  ground  f>— -If  a 
woman  is^  divorced  a  menfa  &  tharo^  fhe  muft  fue  by  her  next 
friend^.  An  hufband  prayed  a  prohibition  to  the  confiftory 
court  of  London,  for  that  he  was  fued  there  by  his  wife  to 
be  feparated  from  her  propier  favitiam  ;   and  fentence  was 

c  Clrrke,  115,  Weod'sCiv,  LtWy  474.        *  t  Ought,  3i7»         «  Green!s 
Caf^,  M.  1  Cart.  Cro.  Car.  ^  Baron  Sc  Femr,  433.  S  lb.  434* 
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Ihere  given  againft  hiIn^  that  his  wife  fliould  live  {torn  him, 
and  thacheihould  allow  her  5s.  6d.  weekly,  although  the 
buiband  offered  reconciliation^  aild  defired  to  cohabit,  and 
proQiifed  to  ufe  her  kindly^  But  the  court  denied  a  prohi« 
bition,  becaufe  the  court  of  the  ordinary  is  the  proper  court 
for  allowance  of  alimony^  and  may  take  order  for  fepanttion 
or  divorce^  if  the  wife  is  cruelly  ufed  K 

O/Divorci  a  Vinculo  matrimonii^ 

T  EG  AL  marriages  can  only  be  dilTolved  either  by  death  or 
divorce*     It  has  been  already  obferved,  that  of  divorces 
there  are  two  kinds,  the  partial  and  total,  the  latter  of  which 
is  now  to  be  fpoken  of.    The  total  divorce  which  abfolves 
the  parties  a  vinculo  motrimoniij  muft  be  grounded  on  fome 
of  the  canonical  caufes  of  Impediment  to  marriage  enume* 
rated  in  the  third  chiipter,  and  fuch  caufes  muft  have  exifled 
before  the  marriage,  as  is  always  the  cafe  of  confanguinity  ; 
not  arifing  afterwards  as  may  be  the  cafe  in  aflihity  or  cor- 
poral imbecility*    In  cafe  o^  total  divorce  the  marriage  is 
declared  null,  as  having  been  unlawful  ab  inith  ;  and  the 
parties  are  declared  feparated,  pro  faluU  animarum.    And 
fuch  fentence  is  only  declaratory  of  this  nullity^  and  does 
not  create  it.     So  that  in  debt  upon  an  obligation^  though 
the  defendant  pleaded  that  at  the  time  of  the  bond  (he  was 
the  wife  to  a  perfon  there  named  |  yet  the  plaintiff  ihewing 
that  a  former  wife  was  alive  at  the  time  of  fuch  perfoti 
marrying  the  defendant,  and  that  thereupon  fitch  marriage 
with  him  had  been  adjudged  null  and  void  in  the  fpirituai 
court,  judgment  was  given  againft  her^  becaufe  the  marriage 
being  merely  void,  fhe  was  always  fole  :  and  it  was  further 
fafd,  that  in  fuch  cafe  the  divorce  was  only  declaratory,  and 
liiere  needed  not  any  fuch  feiltence>.'^The  efFe^s  of  which 

h  Cfflu  J«.  164.  i  Cro.  BUs*  S57,  Cod.  44^. 
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original  voidance  are,  that  the  wife  is  barred  of  4ower»  an^ 
the  iffue  are  illegitimate^  and  the  perfons  fo  divorced  may 
marry  any  other  without  reftraint\  A  ientjence  of  divorce 
may  be,  repealed  even  after  the  death  of  the  parties  $  but  if 
either  of  the  parties  is  dead  before  fenteoce  is  pronounced* 
the  marriage  cannot  be  declared  void,  and  the  iCite  bafiar- 
diz^  ;  the  marriage  being  already  dijBTolved  by  death,  and 
the  queftion  whether  legitimate  or  not  in  order  to  inherit,  be- 
longs originally  and  exclufively  to  the  king's  courts  K 


CHAP.     VII. 

Of  tbi  Sitikment  of  Paupirs. 
IVbat  makes  a  SetthminU 

■ 

T  T  A V 1 N  G  land  in  a  pariflj  will  not  make  a  fettlemcnt,, 
-*-  ^  but  living  in  a  pariih  where  one  has  land,  will  gain  a 
fettlement  without  notice ;  and  the  reiidence  is  not  required 
to  be  upon  the  fame  eftate,  if  it  be  within  the  fame  pariih; 
nor  is  it  neceflary  in  fuch  a  cafe,  that  the  reiidence  be  for 
forty  days  fu^ceffively,  provided  it  be  for  more  than  forty 
days  upon  the  whole  «*. 

If  a  m^n  obtains  a  certificate  for  himfelf  and  a  woma^ 
who  lives  with  him  as  his  reputed  wife,  which  certifiycajte 
defcribes  them  as  hufband  and  wife  i  if  he  fettles  in  another 
parifli,  where  he  has  children  by  her ;  if  fuch  children  be* 
come  actually  chargeable  to  the  pariih  where  they  axe  fo  fet* 
tied  on  the  death  of  the  man,  aod  it  appear  m.  evid^eo/ec 

k  Cod.446.  Co.  Lit.  23j»  '  Vinei  art  Baft*  p«  ^.  «>.i|  Salk.  5*4. 
IktrroiTft  S6t»  Ca.  i%%. 
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before  the  jufticcs,  that  (ucH  man  and  woman  were  ncvcf 
married,  the  juftices  cannot  neverthelefs  adjudge  the  chil- 
dren to  be  baftards,  and  therefore  entitled  to  a  fettlement  iii 
the  pariOi  where  they  were  born ;  but  the  validity  of  the  niaf- 
riage  muft  not  be  difputed,  and  the  certificate  is  c6iiclafiv<i 
to  fettle  the  children  as  if  born  in  wedlock  K 

So  if  a  man  receive  a  certificate  from  a  parlfli,  aeKndvlr- 
ledging  Mary  his  wife,  and  their  four  children  t6  b^  legally 
fettled  in  their  parift,  and  afterwards  it  appear,  that  he'  wti 
parried  to  another  woman  then  living,  aiid  that  the  hid 
Mary  was  not  his  law'ful  wife,  ftill  the  parifh  that  certifies 
h  liable  to  take  care  of  the  two  wlvels  and  their  refpeftiv^ 
children  <^. 

« 

$titlemint  by  Marriagi* 

A  Woman  marrying  a  man  that  has  a  known  (ettlemehf, 
ihall  follow  the  huiband^s  fettlement,  evei^  though  fiie 
Kad  never  been  there  ?• 

A  wife  can  gain  no  fettlement  feparlate  and  diilin<5t  from 
her  hu{bai>d  during  her  coverture ;  and  a  woman  marrying 
a  man  that  has  no  known  fettlement,'  ffiall  not  lofe  her  formei^ 
Settlement  which  ihe  had  before  marriage.  But  where  the 
&u(band  is  fuppofed  to  be  living,  a  difficulty  has  arifen,  whe- 
ther ihe  is  entitled  to  the  fame  fettlement,  being  under  co^ 
verture,  as  if  ihe  was  a  widow. — On  this  point  opinions 
have  been  different. — ^It  has  been  held,  tliat  the  nlarriage  ought 
not  and  cannot  put  her  in  a  worfe  condition  than  (he  was  in 
before  j  and  they  hold  that  (he  continues  her  (ettlemen^ 

n  Cafe  •£ New  Windfor  ^d  White  Waltham,  T.  5  G.  I.     St.  iZ6, 
«  Cafe- of  Headcorne  aad  Maidftofle^  T.  19  G.  II.  before  lord  Mansfield. 
BHiro¥r'sSet.Ci.  »53t  P  z  Scit.Ca,  C,  io»  io5«    a  Idem.  lix. 

Ha  notwith- 
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siotwithftanding  her  marriage  \  On  the  contraryi  ixf  ihe 
cafe  of  Stretford  and  Norton  '•  An  Englifliwoman  married 
an  Iriihman  who  had  no  fetdement  in  England ;  he  can  away, 
two  juftices  removed  the  wife  to  the  place  of  her  fettlement 
before  marriage  j  and  it  was  urged,  that  there  could  be  no 
pretence  that  this  feparated  her  from  her  hulband;  and  if 
flie  cannot  be  fent  thither,  (he  can  be  fent  no  where.  But, 
by  Lee,  c.  j« — it  is  now  a  fettled  point,  that  by  the  marriage 
the  woman's  fettlement  is  fufpended,  whether  the  bufband 
has  or  has  not  a  fettlement ;  for  otherwife  the  juftices  might 
feparate  hufband  and  wife }  and  therefore,  to  make  the  order 
clear,  it  ibould  have  appeared,  that  the  hufband  was  dead* 
•^But  in  the  cafe  of  St.  John's,  Wapping,  and  St.  Botolph's, 
Biihopfgate  %  it  was  adjudged  as  follows :  Margaret  having 
gained  a  fettlement  in  St.  Botolph's  pariih,  by  hiring  and 
fervice,  afterwards  married  Thomas  Kinley,  an  Iriihman, 
who  had  no  fettlement  in  England.  About  two  years  ago 
the  hufband  entered  on  board  a  man  of  war  deftined  to  the 
Weft  Indies,  but  Margaret,  about  two  months  ago,  heard 
he  was  living,  and  the  queftion  was,  whether  her  fettlement 
which  (he  had  before  marriage  ceafed,  or  was  in  fufpence 
during  the  coverture,  and  fhe  fhould  be  looked  upon  as  a 
eafual  poor,  or  fhe  fhould  be  fent  to  the  place  of  her  fettle^ 
ment  before  marriage  ?  After  full  confideration.  Rider,  c.  j. 
delivered  the  opinion  of  the  court. — (i»)  It  Is  certain  St. 
Botolph's  was  once  her  fettlement,  and  that  is  not  difputed* 
(2.)  That  fettlement  continues  till  fhe  gains  a  new  one. 
(3,)  She  has  never  yet  gained  a  new  one.— To  the  fecond 
point  he  faid,  a  fettlement  is  a  permanent  thing,  it  laib 
during  life,  or  till  a  new  one  is  acquired  |  and  there  is  no 
cafe  to  be  found  where  it  has  been  determined  or  ceafed  fooner. 
Neither  can  any  perfon  difcharge  his  own  fettlement  fooner^ 


».  t 
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•  H,  »8  G.  U.    Bttin's  J,  An.  Pow  (Sea.  by  Marr.) 
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or  by  any  other  means.    The  qucffion  is  not,  whether  flie 
gained  any  new  fettlemcnt  by  marriage,  but  whether  her  old 
fettlemcnt  was  difcontinued  by  her  marriage  with  a  perfon 
who  had  none  ?  It  is  abfurd  to  fay  (he  Ihall  lofe  her  own, 
without  getting  Smother.    The  objection  that  the  hulband 
and  wife  would  be  feparated  is  of  no  weight  here,  for  the^ 
are  feparatc^  already.    I  muft  own  the  cafe  of  Stretford  and 
Norton  is  not  to  be  diftinguiflied  from  the  prefent,  and  is' 
againftour  prefent  opinion.    To  be  fure  we  muft  have 
great  r^rd  to  former  refolutions  in  this  court  \  but  we  muft 
judge  Upon  the  cafes  before  US.    How  the  cafe  came  to  be 
determined  ib  I  do  not  kitow,  but  ther«  are  at  leaft  four  au* 
thorities  the  other  way,  (which  pei^haps  might  not  be  cited) 
and  we  think  the  reafon  is  with  the  old  cafes.     The  hufband 
may  cone  to  her  in  the  one  partCh  as  well  as  in  the  other, 
for  he  will  be  a  vagvant  in  both,  and  liable  to  be  treated  as 
fuch.    The  wife'it  Settlement  is  only  fufpended  during  her 
hii(band's  continuance  with  her,  and  when  he  leaves  her  it 
nevivca. 

A  perfon  not  removable  for  forty  days,  generally  thereby 
gains  a  fettlement,  but  to  this  rule  there  are  manyexcep« 
tions :  for  a  fervant  gains  no  fettlemient  unlefs  he  ferve  a  full 
yjear ;  a  baftard  gains  no  fettlement  by  contimiing  forty  days 
with  his  mother  for  nurture  \  and  a  wife  refiding  on  her  fauf- 
hand's  eftate,  thereby  gains  no  fetllement  in  that  parifli.  So 
a  certificate  perfon^  or  one  refiding  upoa  a  purchafe  under 
)he  vahie  of  30U  ^nd  not  aAually  chargeable,  though  they 
\  are  irremovable,  yet  by  fiich  sefideoce  they  acquire  no  fet- 
tlement ^ 

\i  a  certificate  man's  wife  have  an  eftate  devifed  -to  her  for 
life,  and  fhe  andher  hufband  enter  thereon,  and  live  there 

•  jura's  J.  Art.  Poor  ^5^1.  *jr  hUrr,) 
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more  than  forty  dgys  in  centiiYuaA^e,  he  thereby  gains  a  firt- 
t|expent  notwitbftanding  tbc  certificate  ". 

SiitUment  of  a  ^/t. 

Ij^O  perfoa  ^n  acquire  aay  fettlenticnt  in  any  parilb  or 
pl^ce  by  virtue  of  any  purchafe  of  any  eftate  or  iotereft 
19  fuch  pariih  or  place,  whereof  the  confide ratioft  tar  fuch 
pQr^b^e  doth  oot  amount  to  the  fum  of  30K  hmafidi  paid» 
f^r  ;|py  Ipngerfir  further  time,  than  fuch  perftm  A^all  inhabit 
ill  fuch  inflate,  994  (ball  then  be  liable  to  be  removed  to  fuch 
p^riih  or  place,,  where  be  was  laft  legally  fettled,  before  the 
f^aiid  purqhaft  and  inb^bitaficy  thef^^'  But  a  cottagn  and 
^ouod  conveyed  by  a  fs^th^r  to  his  daughter,  and  entered 
ifpon  ai^  pofTefled  by  her  hufl)and  in  her  right,  giv^  him  a 
leg^  fetUement  iq  tb^  pari^  where  fuch  cottage  is  fiauattd, 
i^qtwithftanx^ng  this  adb"^.  The  word  purchafe  in  the  zBl 
ui  npt  to  Ipe  tal^A  in  the}argeft*f^ieQt,Qf  it)  but  ia  confined 
t9  cafes  where  ft  pfcaniary  co«$(l4rlition  is  paid^  othorwifii 
no  de\nfe,  or  gift,  or  fettlement  on  marriage  would  gain  a 
fcttlement  unlefs  ehere  were  a  pecuniary  confideration  paid. 
Xhe  iJp^tentioa  of  the  a^  was  fo  prenent  iettlements  by  p^- 
cjjafc  for  fqi^^ll  mpnpy  cpnfideralions  \ 

A  ctrtificaitt  man  purchafing  jointly  with  his  wife  i:  hbuft 
a4A  gromnd  for  lefs  than  yA.  by-  laying  out  in  repairs  and 
improvements  of  whatever  kind,  fo  muclv  as  fliaU  caufe  bis 
ppifohafe  tosbe  taxed  after  the  rate  of  a  tenancy  of  30^.  vahre, 
and  refiding  in  the  fame  till  hia  death,  although  his  widow 
comtinae  more  than  forty  daya  in  pofieffion  of  fuch  eflate, 
and  afterwards  fells  a  part  of  it  for  upwards  of  30!.  lefenring 
part  to  herfelf,  but  removes  out  of  the  fame  to  another  houle 

11  CMeofK.S(S;.Mu7,3frlFhuQea«ad,9,  to.  II.  J|um«*tSlt.Giu4^ 
y%C.\.Q.  7,  f.  5.      .        w  Biar.  Set.  Ca.  3t6«  ^  Ctfe  ftf  Ifarwood 
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ii)  the  fame  pariih,  fuch  Wcmian  gains  no  fetclement  in  the 
patifli,  but  iball  be  removed  to  the  parilh  from  whence  her 
htifband  gained  his  certificate;  for  the  court  determined  that 
the  whole  queflion  Was  whether  the  woman  was  a  bona  fide 
purchafer  of  an  eftate  of  30L  value,  agreeable  to  the  a£i,  flie 
did  not  come  to  it  by  defcent  or  executorfliip,  but  (he  and 
her  hufband  were  joint  purchafers.  They  took  jointly,  and 
by  entierty,  and  not  by  moieties.  Therefore  (be  can  only 
{land  in  the  fame  fituation  that  her  hufband  did,  which  is 
that  of  a  purchafer ;  and  the  value  according  to  the  ad  is 
fixed  by  the  purchafe-money  adually  paid,  aikl  no  money 
aft^rWarcfs  taid  out  can  make  the  prior  purchafe  of  a  greater 
value  than  it  really  was  at  the  time  of  making  It  \  therefore 
iht  gained  no  fetclement  by  this  purchafe  ^, 

fyiumn  may  ie  ttmp^Ued  to  £0  t$  Senna. 

A  NY  woman  of  the  age  of  twelve,  and  under  fdrfy,  un- 
married, and  capable  of  fervice,  may  be  compelled  to 
go  to  fervice,  by  the  year,  or  by  the  Week  6r  d«y  ;  and  two 
juflices^  or  the  mayor,  6t  other  head  officer  of  a  to#n  corpo- 
rate,^ are  empowered  to  fix  the  rate  of  her  wages,  and  to 
commit  her  if  (he  rcfufe  to  ferve  ■:  and  if  a  woman  Who  is 
a  fervant  ftaU  marry,  yet  ttit  muft  ferve  out  her  time,  and' 
her  hufband  canfiot  take  h^r  out^bf  her  flutter's  fervice  \' 
And  in  fuch  a  cafe,  and  in  all  cafes  generally,  if  a  perfon 
retaiii  a  fervaot  without  expreftng  any  tiiAe,  the  law  fhatf 
conftmeit  to  be  for  one  year  ^ 

Settlement  of  Sddier*s  Wipes  and  Children, 

tF  any  aon-commilKoaed  oflker  or  foldier  fball  have  wi&y 

child  or  ^hiUren^  tWojuflices  may  fuainnon  kntk  where 

he  is  quartered*  to  make  oath  of  the  place  of  his  lafl  legal 

fettlement;.  wboihall  obey  fuch  fuitimon^,  and  make  oatb 

9  CA  of  Dunclkurch  and  South  Kilworth,  &c.  6  G.  Ill,  BortoW'rSit. 
C**  553*  '  5  £Ux«  c.  4«  f.  24.  A  Woody  bu  i.  c.  6.  ^  Palt.  c  5B« 
«  Ml*  4ft« 
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accordingly.  And  the  jufttces  fliall  give  an  attefted  copf 
of  fuch  affidavit  to  be  delivered  to  the  commanding  officer, 
to  be  produced  when  required.  And  being  fununoned 
again,  he  ihall  not  Uke  another  oath  ,with  regard  to  hia 
fettlement,  but  (ball  leave  a  copy  of  the  former*^. 


w 


W§miH  Vagrants. 

OMEN  wandering  and  begging  in  parilhes  and  places 
tp  which  they  do  not  belong,  if  any  fuch  be  deli- 
vered of  a  child  or  children,  and  become  chargeable,  the 
churchwardens  or  overfeers,  may  detain  fuch  woman  in 
their  cuftody,  until  they  can  (afely  convey  her  to  a  juftice, 
who  ihall  examine  her,  and  commit  her  to  the  houfe  of 
corredion  until  the  next  feffion  \  who  may  if  they  fee  con-* 
venicnt,  order  her  to  be  publicly  whipped,  and  detained  in 
the  houfe  of  corrodion  for  any  further  time  not  exceeding 
fix  monthf '« 

ey  G:tpjii$. 

^HESE  are  a  counterfeit  kind  of  rogues,  that  being 
.   Englilh  or  Welch  people,  accompanied  themfiblves  to- 
gether, dtfguifed  in  the  habit  of  Egyptians ;  blacking  thoir 
focea  and  bodies,  and  framing  to  themfelves  an  unknown 
tongue,  Mrander  up  and  doWn,  under  pretence  of  telling  for* 
tunes,  abufing  the  ignorant  common  people,  and  ftealing 
all  that  they  can  lay  their  hands  on,    Thefe  are  punifliable 
as  vagabonds  and  beggars  *.-<-*Thefe  are  a  ftnuige  kind  of 
commonwealth  aiQong  themfelves,  of  wandering  impoftors 
and  jugglers  }  who  nuule  their  firft  appearance  in  Germany 
about  the  beginning  of  the  i6th  century,  and  have  fince 
fpread  themfelves  all  over  Europe  and  Afia«    Thqr  ^'vere 
ojrjginally  called  JCinganus  by  the  Turks,  from  their  cap* 
tain  Zinganeus,  who  when  fultan  Selim  conquered  Egypt 
about  the  year  151;^,  refufed  to  fubmit  to  the  Turicifh  yoke, 

«  TSh  Art.  of  War.        <*  17  Gto.  II,  c.  5.  f.  %$.        *  X  F.  k  M.  c.  4, 
5  Ellii^  c.  so.  3^9.~««  4.  f.  2.    f70c»ill*c,  5.  r.^ 
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and  retired  into  the  dcfarts,  where  they  lived  by  rapine  and 
plunder,  and  frequently  came  down  into  the  plains  ot  Egypt, 
committing  great  outrages  in  the  towns  upon  the  Nile, 
ufider  the  dominion  of  theTurlcs.    But  being  at  length  fub- 
dved  and  bani(hed  from  Egypt,  they  difperfed  themfelves  in 
fmall  parties,  into  every  country  in  the  known  world ;  and 
a^  they  were  natives  of  Egypt,  a  country  where  the  occult 
fciences,  or  black  art,  as  it  Was  called,  was  fuppofed  to 
have  arrived  to  great  perfedion,  and  which  in  that  credulous 
age  was  in  great  vogue  with  perfons  of  all  religions  and 
perfuafions ;  they  found  the  people,  wherever  they  came, 
very  eafily  impofed  upon  ^     In  the  compafs  of  a  very  few 
years,  they  gained  fuch  a  number  of  idle  profetytes,  who 
iimitated  their  language  and  coiiiplexion,  and  betook  them* 
felves  to  the  fame  arts  of  chiromancy,  begging  ihd  pilfer* 
ing,  that  they  became  troublefome  and  even  formidable  to 
moft  of  the  ftates  of  Europe.    On  which  account  tbey  wer^ 
expelled  from  France  in  the  year  1560,  and  from  Spain  in 
1 591 ;  and  the  government  in  England  took  the  alarm  mucW 
earlier;    for  in   1530,   they  are  defcribed  by  the  ftatute 
12  Hen.  VIII.  c.  io«  as  *'  Outlandiih  people  calling  them- 
^  felves  Egyptians ;  ufing  no  craft  or  feat  of  merchandize, 
*'  who  have  come  into  this  realm,  and  gone  from  Ihire  to 
<^  (hire,  and  place  to  place,  in  great  company,  andjufed 
^^  great,  fubtle,  and  crafty  means  to  deceive  the  people, 
^«  bearing  them  in  hand,  that  they  by  palmeftry  could  tell 
*<  mens  and  womens  fortunes ;  and  fo  many  times  by  craft 
^*  and  fubtilty  have  deceived  the  people  of  their  money,  and 
^*  alfo  have  committed  many  heinous  felonies  and  robberies.*' 
Wherefore  they  are  diretSled  to  avoid  the  realm,  and  not  to 
return,  under  pain  of  imprifonment,  and  forfeiture  of  their 
goods  and  chattels;  and  upon  their  trials  for  any  felony 
fvhiich  tbey  may  have  committed,  they  ihall  not  he  entitled 

f  Mod.  UoiT,  Hift.  Vol  3a.XU,  ^z.  X7x. 
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to  a  jury  de  medUtati  Unjpia.  And  afterwards  it  is  ena^ekf^ 
I  &  2  P.  &  M.  C..4  &  5  £liz.  c.  ao.  that  if  any  fuch  per* 
fons  fliall  be  imported  into  this  kingdom,  the  importer  fiiall 
forfeit  40L  and  if  the  Egyptians  themielves  remain  one  month 
in  this  Icingdom,  or  if  any  perfon  being  fourteen  yeairs  old,, 
whether  natural  born  fubjeds  or  a  Granger,  which  bath  been 
feen  or  found  in  the  fcllowfhip  of  fuch  Egyptians,  or  which 
hath  diiguiied  him  or  herfelf  like  them,  Ihall  remain  in  the 
fame  one  month,  at  one  or  feveral  times^  it  is  felony  witb« 
out  benefit  of  clergy.  And  Sir  Matthew  Hale  informs  us  ', 
that  at  one.  Suffolk  affixes^  no  lels  than  thirteen  gypfies  were 
executed  upon  thefe  ftatutes,  a  few  years  before  the  refton^ 
lion.  But  to  the  honour  of  our  national  humanity,  there 
are  no  inftances  more,  modern  than  this  of  carrying  thefe 
laws  ii}  to  execution  \  Scotland  alone  feems  to  have  afforded, 
a  friendly  aff)rlum  for  thefe.  emigrants,  for  in  the  year  1594^ 
a  letter  patent  by  king  James  VI.  of  Scotland,  afterwards^, 
king  James  L  of  England,  was  granted  to  the  leader  and. 
head  of  thefe  people,  wherein  he  is  ftyled  tur  ielovid  jfthn 
Fawy  lord  and  earl  of  LittU  EgfU  which  is  now  extant 
among  the  writs  of  privy  feal.  And  the  fame  Faw  appears 
to  have  been  honoured  long  before  that  timej  by  the  coun- 
tenance and  protedlion  of  Mary  Queen  of  Scots,  as  the  feme 
vccord  contains  a  writ  of  a  fimilar  tenor,  dated  25  April, 
1553 1  and  8  April,  1554,  he  obtained  a  pardon  for  the 
murder  of  Ninian  SmalK  So  that  it  appears,  that  he  had 
continued  long  in  Scotland,  (or  perhaps  fome  part  pf  the 
time  in  England)  and  itis.poffi|)ley  that  from  him  this  kind 
of  ilroliing  people  might  receive  the  denomination  which 
they  ftill  retain  of  Faw-ganc  *.  The  zSt  17  GreOi  II.  c.  5. 
commonly  known  by  the  title  of  the  Vagrant  hOt^  r^ards 
gypfies  6nly  under  the  general  denomination  o£  rogues  and 
vagabonds. 

s  X  P.  C.  671.         h  4  Blackftr  c.  13.         i  Burn**  J«ll.^  tit,  Vagraott. 
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AncUnt  Laws  of  Defcent  affecting  the  IntereJIs  of  Women. 

SOME  anciefit  ftates  made  no  cljftin£lion  between 
males  atid  fefl|iales»  as  to,  their  right  of  inheriting  from 
their  an^eHor :  but  the<  more  general  rule,  which 
prevailed  among  the  Greeks  and  Romans,,  was  for  iom  to 
inherit  in  preference  to  daughters.  Indeed  by  theSdic  law^ 
and  others,  where  feuds  were  ftrifily  maintained,  females 
were  totally  excluded,  becaufe  they  were  incapable  of  per- 
forming thofe  military  fervices  to  the  prince^  for  the  ren« 

3  dering 
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deringdf  which  fuch  feuds  were  granted  ^  According  to 
the  feodal  fyftem  as  it  was  introduced  into  England  by  Wil- 
liam the  Conqueror,  lands  were  always  granted  by  the 
prince  to  his  followers  ijfi  arms ;  and  the  terms  on  which 
lands  were  held  in  thofe  times  were,  that  the  poflTeflbr  (hould 
accompany  his  prince  when  called  upon ;  himfelf  com* 
pleatly  armed,  and  bringing  with  him  a  number  of  atten* 
dants  or  vaiTals,  according  to  his  rank,  and  the  quantity  of 
land  he  was  invefted  with.  Confequently  women  not  being 
capable  of  bearing  arms,  were  incapacitated  from  holding 
lands,  and  could  not  fucceed  to  a  genuine  fefid.  When  in 
procefs  of  time  thefe  feuds  became  hereditary,  women  were 
acknowledged  heirs  on  failure  of  heirs  male.  But  origi- 
nally,  in  the  early  times  of  the  Gauls,  from  whence  fuch 
tenures  fprang,  they  were  held  at  the  mere  pleafure  of  the 
inrince  ;  afterwards  they  were  continued  from  year  to  year ; 
but  as  the  condition  of  thefe  migrating  people  grew  to  be 
nKMre  fettled,  feuds  acquired  a  longer  perpetuity.  Accord- 
ing to  theftri£l  feudal  eftablifiiment,  every  yaflal  who  held 
lands  under  a  lord,  was  obliged  to  portion  off  the  eldeft 
daughter  of  that  lord  :  but  in  thofe  days  fuch  dowers  vrtie 
extremely  flendcr.  Indeed  this  obligation  was  univerfal 
upon  all  fuch  as  held  feudatory  lands ;  and  monaftries  were 
iiibje£t  to  this  demand  until  their  difTolution  in  the  reign  of 
Henry  VIII.  ^  The  fame  cuftom  alfo  prevailed  in  the 
Ronnan  republic,  for  the  client  was  bound  to  portion  off  his 
]i«tron'B  daughter  ^.  Nor  was  the  precife  fum  to  be  given 
on  this  occ^afion  fettled  till  the  reign  of  £d  w.  I.  when  it  was 
fixed  to.be  what  was  the  fuppofed  twentieth  part  of  every 
knight's  fee,  or  20s.*  And  tenants  in  foccage,  by  the 
Ikmeftatute,  were  fubje<5t  to  pay  20s.  for  every  lol.  per 

«  a  Feud.  55.  BUcJcft,  b.  11.  c.  14.  b  PhiUpi't  Life  of  Pok,  I.  tz^* 

*  P.  Maautius  dc  Scnat.  Rom.  c.  i.  d  WcA*  L  3  Gd.  I.  c.  j6, 
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annum,  fo  held.     Feuds  defcendable  to  females  were  ftyled 
improper  or  derivative  feuds,  which  were  held  upon  a  rent 
in   lieu  of  military  fervice.     In   the  early  periods  of  our 
biftory,  the  inferior  commonalty  appear  in  many  inftances 
to  have  been  little  better  than  flaves,  dependant  on  the  will 
of  their  lord*     Every  lord  of  a  manor  allotted  Co  his  inferior 
tenants,  who  were  ftyled  villeins,  (either  from  the  word 
viUisj  OT  clCt^  according  to  Sir  Edw*  Coke,   i  Inft.   116 
a  vilUiy    becaufe  they  lived  chiefly   in  villages,  and  were 
employed  in  ruftic  works  of  the  moft  fordid  kinds)  fome 
diftri^s  of  land,  by  the  cultivation  of  which  themfelves  and  ^ 
families  were  to  be  fupported.     They  were  debarred  the 
privilege  of  leaving  their  lord,  in  cafe  his  fervice  was  irk* 
ibmetothem;  and  if  they  ran  away,  he  might  claim  and 
recover  them  in  the  fame  manner  as  any  of  his  cattle  % 
A  villein  could  acquire  no  property  either  in  lands  or  goods; 
but  if  he  purchafed  either,  the  lord  might  enter  upon  them^ 
ouft  the  villein,  and  feize  them  to  his  own  ufe ;  unlefs  he 
contrived  to  difpofe  of  them  again  before  the  lord  had  feized 
them,  for  the  lord  had  then  loft  his  opportiltnity  ^.    In  many 
places  alfo  a  fine  was  payable  to  the  lord  if  the  villein  pre* 
fumed  to  marry  his  daughter  to  any  one,  without  leave  front, 
the  lord  i  and  by  the  common  law,  the  lord  might  alfo  bring 
an  adioD  againft  the  huftand  for  damages,  in  thus  purloining 
his  property.     For  the  children  of  villeins  were  alfo  in  the 
iam^  ftace  of  bondage  with  their  parents ;  whence  they 
were  called  in  Latin  native  which  gave  rife  to  the  female 
appellation  of  a  villein,  who  was  called  a  mife.    In  cafe  of 
marriage  between  a  freeman  and  a  neife ;  or  a  villein  and  a. 
freewoman,  the  iffiie  followed  the  condition  of  the  father ; 
being  free  if  be  was  ftet^  and  villein  if  he  was  villein.    But 

*  tdtt*  Sea.  213.  ^  Lite.  Sc£t.  177. 
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^o  baftard  could  be  born  a  villein,  becaufe  tbe  law  confi« 
dering  him  as  the  fon  of  no  one,  and  therefore  incapable  of 
gaining  any  inheritance,  it  did  not  fuffer  him  to  lofe  his 
jiatural  freedom,  on  account  of  his  birth.  The  perfon  of 
villeins  were  protefied  by  the  law,  againft  atrocious  inju- 
ries committed  by  the  lord  :  for  he  might  not  kill  or  maim 
his  villein,  but  he  might  beat  him  with  impunity :  for  the 
villein  had  not  aAion  or  remedy  at  law  againft  his  lord,  ex* 
cept  for  the  murder  of  his  anceftor,  or  the  maim  of  bis  own 
perfon.  Neifes  indeed  had  alfo  an  appeal  of  rape,  in  cafe 
the  lord  violated  them  by  force  s.  It  is  a  matter  of  doubt, 
whether  the  feodal  fyftem  which  prevailed  after  the  Norman 
invafion  \  or  the  Danifli  and  Saxon  laws,  rendered  the  con-* 
ditions  of  villeins  moft  flaVifh.  And  it  is  generally  believed 
that  anciently  the  lord  of  a  fee  claimed  a  rfght  of  enjoying 
bis  tenants  wife  on  the  nuptial  night,  and  though  fuch  li- 
centious  abufe  of  power  and  authority  is  not  exprefly  au- 
thenticated by  any  writer  of  undoubted  credit,  yet  the  grois 
treatment  which  the  inferior  order  of  people  received  from 
thofe  of  high  rank,  may  (erve  to  corroborate  the  faft  as  it  it 
now  fupported,  efpecially  as  it  cannot  be  doubted  to  have 
prevailed  in  Scotland,  where  it  was  ftyled  mercbetay  or 
marcbetay  and  was  there  aboKihed  about  the  year  1060  ^ ; 
and  it  has  been  conjeSured  that  the  peculiar  nature  of 
burgage  tenure,  which  is  alfo  ftyled  lorougb  Engtijh^  and 
gives  the  inheritance  in  fucceffion  to  the  youngeft  fon  in- 
ftead  of  the  eldeft,  was  founded  on  the  eftabtifhed  right  thus 
claimed  by  the  lord,  the  legitimacy  of  the  younger  children 
being  on  that  account  lefs  liable  to  impeachment. 

<  Co.  Litr.  x6o.  Litr.  Seft.  tos,  290.  Bhckft.  b.  II.  c.  6.        kSd^. 
tit.  of  Hon*  1. 1. 47,  Re^.  Mftg.  1*4.  c«  31. 
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SONS  inherit  a  real  cftate  in  preference  to  daughters  ;  but 
in  the  dlviiion  of  perfonal  eftates,  the  female3  of  equal 
degree  are  admitted  together  with  the  males,  and  no  righjt 
of  primogeniture  is  allowed.  When  an  eftate  defcends  to 
daughters,  in  default  of  a  male  heir,  fuch  females  inherit  in 
coparcenary.  The  true  reafon  for  preferring  the  males 
muft  be  deduced  from  feodal  principles  which  have  been 
beforie  touched  upon.  If  a  maA  has  two  daughters,'  one 
of  whom  dies  leaving  (ix  daughters,  after  which  the  father 
dies  leaving  no  other  children  ;  the  fix  daughters  ihall  take 
among  them  exadtiy  the  fame  that  their  mother  would  have 
done  had  (he  been  living  ;  that  is,  a  moiety  of  the  lands  of 
their  grandfather,  in  coparcenary ;  or  one  twelfth  part  of 
the  whole  to  each  one  of  them.;  or  if  a  man  die  having  for 
his  next  of  kin  fix  nieces  by  three  fillers ;  three  by  one 
fifter,  two  by  another  ;  and  one  by  a  third ;  his  inheritance 
tnuftbe  divided  into  three  parts,  and  one- third  diftributed  ta 
tiie  three  nieces  the  reprefeiitatives  of  one  fifter  ;  another 
third  to  the  reprefentatives  of  the  other  ;  and  a  third  to 
that  child  who.  is  the  ible  reprefentative  of  hei^  mother.  If 
upon  failure  qf  lineal  heirs,  an  inheritor  is  faught  from  a 
collateral  line,  and  it  is  uncertain  whether  the  eftate  de- 
fended by  the  male  or  female  branch,  then  the  male  line 
flialt  be  traced  ad  infinitum  for  an  heir  before  the  female  line 
is  reformed  to  at  all.  But  when  the  defcent  is  well  known 
to  have  been  by  the  mother,  her  relations  are  in  Tike  manner 
faught,  and  the  father's  relations  can  by  no  mieaus  inherit 

at  all. 
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Eftatis  Tail. 


P'STATES  uil  may  .be  either  genera} ; — or  general  to 
male,  or  to  female  ;— or  fpecial  ;— or  fpecial  to  male^ 


or  to  female  ;— or,  iu  Uhir§  mariuigi$f  .or    frankmarriage* 
The  latter  of  which  is  now  grown  out  of  ufe  i  notwith-* 
ftanding  It  is  ftill  capable  of  fubfifting  in  law.    Tail  general 
18,  where  lands  and  tenements  are  given  to  one,  and  the  heirs 
of  his  body  begotten.    By  which  manner  of  bequeathing, 
how  often  foever  the  donee  in  tail  marries,  his  iflue  by  every 
fuch  marriage  is  intucceffive  order  capable  of  inheriting  the 
eftate  tail  per  formam  JUnu    If  lands  are  given  to  a  man^ 
and  the  heirs  male  of  his  body  begotten,  it  creates  an  eftate 
in  tail  male  general  :   and  vice  verfa^  an  eftate  tail  female 
general.    Tenant  in  tail  fpecial  is,  where  the  gift  is  re- 
ftrained  to  certain  heirs  of  the  donee's  body,  and  doe^  not 
go  to  all  of  them  in  general.    As,  where  lands  and  tene- 
ments are  given  to  a  man,  and  the  heirs  of  his  body,  on 
Mary  his  wife  to  be  begotten  ;  hereby  no  iflue  can  inherit^ 
but  fuch  fpecial  iflue  as  is  engendered  between  them  two  ; 
not  fuch  as  the  huft)and  may  have  by  another  wife :  and 
therefore  it  is  called  fpecial  tail.    And  here  we  may  obferve, 
that  the  words  of  inheritance  (to  him  and  his  heirs)  give 
him  an  eftate  in  fee  ;  but  they  being  heirs  te  be  by  him  be^ 
gotten^  this  makes  it  a  fee  tail ;  and  the  perfon  being  alfo 
limited,  on  whom  fuch  heirs  ihall  be  begotten,  (viz.  Mary 
bisprefent  wife)  this  makes  it  a  fee  tail  fpecial  •     If  an  eftate 
be  given  to  a  man  and  the  heirs  female  of  his  body  on  his 
prefent  wife  to  be  begotten,  this  is  an  eftate  in  tail,  female 
fpecial.     In  cafe  of  an  entail  male,  whether  general  or  fpe- 
cial, the  heirs  female  can  never  poflibly  inherit ;  neither 
any  derived  from  them  \  nor  the  heirs  male  in  cafe  of  an 

eftate 
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tftate  given  in  tail  female^  whether  general  or  fpecial  '•  As 
che  word  luirs  is  neceflary  to  Create  a  fee,  fo,  in  farther  imi^ 
tSUibn  of  the  ftri^ncfs  of  fcOdal  donations,  the  word  hdf^ 
l>r  fome  other  words  of  procreation,  are  neccflkry  to  make 
it  a  fee  tail  $  by  afeertaining  to  what  heirs  in  particular 
the  Ice  is  limited.  If  therefore  either  the  weirds  of  inhe<-> 
ritance^  or  word#  of  procreation  be  omitted,  hotwithftand^ 
ing  the  others  are  inferted  in  die  grant^  this  will  not  make  aa 
eftate-taiU  As  if  the  gratit  be  to  a  man  and  the  tffiu  of  bis  iodf^ 
to  a  man,  and  biifaii  to  a  mstn  and  Ms  ilnUrm^  Or  off^fri^g  : 
«Jl  A§h  are  only  eftatos  for  life^  there  wanting  the  words  o£ 
inheritance,  bis  hirst  So  on  the  other  hand,  a  gift  to  H 
jBan,  and  his  bsirs  maky  QtfmaUi  is  an  eftale  in  fcie  fimple^ 
and  not  in  fee  tail ;  for  there  are  no  words  to  afcertatn  th^ 
body  out  of  which  th^  fliall  iffiie.  Indeed,  in  kft  wills  aa4 
teftaments,  wherein  greater  indulgence  is  allowed,  an  eftate- 
tail  may  be  created  by  a  devife  to  a  man  ^nd  his  feed  ;  or  to 
a  man  and  his  heirs  male ;  or  by  other  irregular  modes  of 
«]q)reffion  K  Frank  marriage  is  defined  by  Littleton  to  be 
where  tenonents  are  given  by  one  man  to  another^  together 
with  a  wife  who  is  the  daughter  or  confin  of  the  doiior,  to 
iiold  in  f(ankmarrij^4  Now,  by  fuch  gift,  though  no^ 
thing  but  the  word  frankmarriagi  ia.expiefiedi  the  dohee# 
ihall  have  the  tenements  to  them^  and  the  heirs  of  their  two 
bodies  begotten  j  that  is,  dley  are  tenants  in  fpecial  tail. 
For  this  one  word  franimarriagi,  doesy  tx.w  tirminij  not  only 
ttciU  an  iilheritance^  like  the  yford  fianiakwigny  but  Uke<» 
wife  limits  that  inheritance ;  fupplying  not  only  words  of 
defcent,  but  of  procreation  alfo.  Such  donees  in  frank-- 
ttiarriage  are  liable  to  no  fervice  but  fealty  ;  for  a  rent  re- 
ferved  thereon  is  Void,  until  the  fourth  degree  of  confangui-^ 
tiky  is  paft  between  tbeJAuas  of  the  donor  and  donee  ^    A 

'  Utt.  iitiRs  t^t  ^h  ssj  ^».^79 1^9  29.    Blft€k«  b,  Ih  c.  7«  1^  Com 

Utv  Tea.  20^«7.  kitt4  fta.  3t,.BhckiV«  b,  H,  c.  7.       ^  Litt.  ft ^,  .],j,  19.  aow 
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tenant  in  tail  m^  commit  w^fte  on  the  eftate  tail ;  6^ 
felling  timber,  pulling  down  houfes,  or  the  like,  without 
impeachment  of  waft©. — ^Thc  wife  of  a  tenant  in  tail  ihall 
have  her  dower,  or  thirds  of  the  cftiite  tail. — ^The  hofbaAd 
of  a  female  tenant  in  tail,  may  be  tenant  by  the  courteQr  of 
the  eftate  tail. — An  eftatc  tail  may  be  barred  or  deftroyed  by 
a  fine ;  ty  a  common  recovery ;  or  by  lineal  i^ananty  dei 
Vccnding  with  afiets  to  the  heir 


m* 


Befides  the  natural  death  of  a  perfon,  there  h,  likcwife  t 

• 

civil  death;  when  the  man,  though  lilring,  iiadyoSged.lo 
4>e  dead  in  lajrtr«-  Ar,  where  he  enters  into  religion  ;.  or  is 
Attainted  of  high  trcafon .  If  any  perfon  for  whofe  life  aft 
eftate  has  been  granted,  remains  beyoind  iea,  or  is  ochcripife 
ttMent  fcven'  years ;  and  no  proof  had  of  his  being  .liwig^ 
-fuch  perfon  fhall  be  accounted  naturally  dead.-  Tfairagh  if 
the  party  be  aftevproved  living,  at  the  time  of  evi&ion  of 
hny  perfon,  then  the*  tenant  may  re-enter,  and  recover  the 
))rofits.  And  peffbns  in  reverfion  or  remainder  afbcr  the 
death  of  another,  upon  affidavit  that  they  have  cattfe  to  be*- 
lieve  fuch  other  to  be  dead,  may  move  the  lord  chancellor  to 
ctfder  the  perfbii  tofae'produced  $  and  if  he  be  not  produced^ 
he  ihall  be  taken  as  dead,  and  thofe  daiming  may  enter  \ 

•  A  man  ieifed  of  lands  in  ri^  of  his  wife  y  if  the  wife  is 
attainted  of  felony,  the  locd  fliall.  enter  and  ouft  the  huf- 
bstid ;  he  gains  nothing  but  a  bare  reception  of  profits  tiS 
Iflue  had  ;  after  iflue  he  has  eflate  for  life  ^  . 


•  %■ 


Huiband  and  wife  tenants  in  fpecial  tail ;  the  hufband  t» 

attained  of  treafon  and  executed,  leaving  ifTue^  the  wife 

J  ....     . 

dies,  the  lands  Ihall  efcheat,  becauf^  the  ifTue  in  tail  ought 

'  «  Weft,  2  Co.  Litt,  1124.  »  19  Caf.  II,  c,  6.  *  •*C»fe  of  Par- 

<>nf  tt  Pernf  ,'M,  tz  Car,  II,  Mod.  91..  pi.  5^*    .   * 
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?t6  make  bis  conveyance  by  father  ap^  raot))en;  and  from  thp 
father  he  could  not  by  reafon  of  the  attainder  p«  A^  feife^ 
^n  fee  of  lands,  died  without  iflue,  brother  or  fifter  ^  but  left 
(two  coufios  bis  heirs  at  law;  ooe  of  whom  was  bis  own  m^ 
ither.  The  tnafter  of  theroU^  held,  that  thi«  mother  might 
^nrherit  imtnediatcly  ?s  heir^  jn-capafiity,  or  relation  of  cQufni. 
And  lie  further  obCpi:ve49  that  .'the  othei?  coufin  being  but 
Aalf.an  heJr,  could  not  tak^  the  .whple,  iior  <:ould  any  thiqg 
go  io  the  lord  by  efcheat^  foe  af  long.^s^.th^re  is  ^ny  heir  be 
.cannat.ta)Le,.i0  that  .though  the  oth^rpotiriQ  could  take  bi^t 
•a  mbietyv  yet  her  being  a  moiety  of  an  jicif ,  would  prev^itt 
the  lord's  title  by  efcheat^  and  that  tbougb  this  was. a  very 
^uncommon  cafe,  hetook^tttpbc  a  clear  ane*i» 

.  ■      '  '         '     :  "        ■     ;      ■  ••  .■  .    .         '      .     ■ :         * 

It  hath  been  thoui^ht  as  there  can  he  no  moieties  between 

hufband  and  wife,  of  an  eftate  given  to, them  during  their 

marriage ;    that  if  the  hufband  be  attainted  and  executed, 

the  wife  fhall  by  her  petition  regain  all  fuch  lands,  conveyed 

jointly  to  her  and  her  hufband '. 


I    -yttJ 


'.  Natural  afFeflion  is  a  good  'confideration  in  a  deed  ;^  and 
uone  without  expreffinig  any  confideration  covenants  t(> 
ftand  felfed  to  theufe  of  his  wife,  child,  or' brother  j  here, 
the  naming  them  to  be  bf  Idin  implies  the  confideration  of 
natural  afiedion  whereupon  fuch  ufe  will  arife  \  If  lands 
are^iveii  to  a  man  and  .woman  unmarried  ^.  and  the  heirs  of 
their  bodies;  this  is  a  tail  fpecial  j  becaufe  of  the  poffibility 
that  they  may  marry  j  and  then  the  d.efcendajnts  of  that 
marriage  can  only,  inherit.  So  if  the  gift  be  made  to  a  mail 
that  hath  a  wife^  and  to  a  woman  that  hath  a  hufband,  and 
the  heirs  of  their  bodies  ;  this  Is  a  tail-fpecial  prefently  in 
them  J  from  the  poffibility  that  they  may  marry,  and  the 

P  5*  i6.Eli«*    Dyer  332*         q  Cafe  of  Eaflwood  a^  VinkfS.    aP*W;6i3. 
Co.  Lite.  187.  s  Carth.  1384 
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ddcaidaats  of  iiich  marris^  maj  itdierit  accofding  to  dftf 
limtcationof  diegift*.  But  if  land  be  ghnen  to  two  meft 
and  their  wiTet,  and  the  heiraof  their  bodies  begotten,  diejr 
hare  a  joint  eftate  for  life ;  and  feveral  inheritances,  bat  no 
joint  eftate  in  tail,  bccanfe  though  the  hnlband  of  one,  and 
the  wife  of  the  other,  mzj  die,  and  the  furvivon  mxf  marrj^ 
yet  the  gift  being  made  to  them  all,  and  the  heirs  cf  their 
bodies,  it  is  impbfible  that  there  Ihoold  be  one  heir  or  de* 
feendant  of  all  their  bodies  $  and  theiefwc  it  cam  be  no  joint 
eftate*'taii  in  them  all  *,  but  they  all  foot  take  j<MntIy  for 
life  *,  atid  aaeh  huiband  and  his  wife  have  a  feveral  iiAeri- 
fatice  in  tkmoiety\  If  lands  be  given  to  two  men,  and  the 
heirs  of  their  bodies  begotten,  thejr  have  but  a  j<Nnt  eflate 
for  life,  and  feveral  inheritances ;  for  though  the  gift  is 
limited  to  the  defcendants  of  their  bodies,  they  cannot  havo 
a  joint  eftate-tail  \ 

So  1^  lands  are  given  (o  one  ftian  and  two  women,  ahd  tde 
lieirs  of  iheir  bodies  begotten ;  they  have  a  joint  eftate  for 
life,  and  feveral  inheritances  ;  becaufe  there  can  be  no  oner 
ifiue  of  both  the  women's  bodies ;  and  if  the  man  fhould 
marry  one  of  them,  jct  it  is  not  limited  in  the  donation 
which  of  them  fliould  firft  take,  in  cafe  of  fucb  inter- 
jnarrlage'« 

If  lands  are  giVen  to  a  man  and  his  wife,  and  tiie  heirs 
tnale  of'thciKxly  of  the  hiiAand  begotten,  this  is  an  eftate* 
tail  in  the  hufband,  and  but  an  eftate  for  life  in  the  wife« 
So  if  the  limitation  h  to  the  heirs  male  of  the  wife  £y  the 
hufiand,  it  is  ah  eftate  for  life  in  fhe  huftand,  and  an  eftate 
in  tail  to  the  wife.  For  to  whichfoever's  body  the  word 
iiirs  inclines  by  the  limitation,  it  creates  a  defcendTiblt  eftat^ 

«  Co.  Utt.  156.    Sro.  £IL  u.  ^  PlswA  >5.         «  tltt.  fed.  itS;^ 

'  Go.  Littt  15, 
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|n  fttch  perfon  :  bujt  if  it  be  not  more  particularly  lioiited  ta 
the  body  of  one  than  the  other,  but  inclines  to  each  alike, 
then  it  creates  a  defcendible  eftate  in  both  of  them.  If 
lai^d^  Jbe  given  to  a  man,  and  the  heirs  male  of  his  bod;^  ; 
r^maiiider  to  him,  and  the  heirs  fen^ale  of  his  body,  and  be 
bath  ifTue  ^  fop,  who  hath  ifTue  a  daughter,  who  hath  ifiue 
a  fon,  fuch  daughter's  jTon  caii  inherit  neither  of  thefe  gifts,, 
becaufe  whoever  claims  as  heir  tp  fu^h  a  gift,  muft  convey 
|iis  defcent  wholly  through  males;  from  w)iic|i  the  (on 
cannot  do  in  fuch  cafe,  becaufe  he  qiuft  neceflarily  Ihow 
fiimfelf  a  defcendant  of  the  daughter,  before  he  can  make 
himfelf  heir  to  the  firft  fon  :  nor  can  he  inherit  the  tail  fe* 
in^^  becaufe  that  limitation  being  to  that  particular  Ibrt  of 
heir,  np  male,  though  the  immediate  defcendant  of  a  fe- 
male, can  inherit,  becaufe  he  is  another  for|  of  beir  than  tl 
defcribipd  i^  {he  doiiation  ^^ 

.fill  ■   ■ w ■— iMw»<ipMina^iw>»— ^wfcp— ■  I      ■  mm9f^^mn«^miKif^mmm^^m0am^mmmmmmyf' 

CHAP.      III. 
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Pr§p0iy  §f  JingU  Womin^  $p  Sfiqfiers* 

IF  any  perfon  take  by  forpe*  pr  ptherwife^  any  woman  fole, 
having  aoy  fubflance  of  lands,  tenements,  or  moveable 
goods,  and  epforce  her  before  ihe  be  fat  at  liberty  to  bind, 
herfelf  to  him  by  ftatute  or  obligation,  fuch  bond  Ihall  be 
yoid  \  An  unmarried  woman,  whether  fpinfter  or  widow, 
is  ftyled  ij^  the  language  of  the  law,  z/emifsU.  If  land  of 
inheritance  defcends  to  two  or  more  perfons  from  the  an* 
jceftor,  it  is  ftyled,  an  eftate  held  in  coparcenary :  whicli 
;nay  either  arife  at  common  law,  or  from  particular  cuftomi 
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iuch  as  gavelkind,  of  which  fee  the  fourth  book.  If  i 
perfon  feifed  in  fee  fimple  or  in  fee  tail  dies,  and  his  next 
heirs  are  two  or  more  females  ;  his  daughters',  fifters,  aunts, 
coufins,  or  their  reprefentatives  5  in  fuch  cafe  they  fhall  all 
inherit,  aAd  thefe  co-heirs  are  then  called  (oparcineri^  which 
is  abbreviated  to  parceners.  All  fuch  parceners,  whether  bjr 
common  law  or  particular  cuftom,  make  but  one  heir,  and 
have  but  one  eftate  among  them  ^.  The  properties  of  par* 
ceners  are  in  feme  refpe<Sts  like  joint-tenants,  they  having 
the  fame  unities  of  intereft,  title,  and  pofieflion*  Tbey^ 
may  fue  and  be  fued  jointly  for  matters  relating  to  their  own 
land  :  and  the  entry  of  one  of  them  (hall  in  fome  cafe$ 
enure  as  the  entry  of  them  all.  They  cannot  have  an  adioa 
of  trefpafs  againft  each  other :  but  herein  they  differ  from 
joint-tenants,  that  they  are  alfo  excluded  from  maintaining 
an  action  of  wafte  ^  for  coparceners  could  at  all  times  put  a 
flop  to  any  wafte  by  a  writ  of  partition  ;  but  till  the  ftatute 
flf  Henry  th6  Eighth,  joint-tenants  had  no  fuch  power.* 
Parceners  alfo  differ  materially  from  joint-tenants,  in  the 
following  particular^. — They  always  claim  by  defcent ; 
whereas  joint-tenants  always  claim  by  purchafe.  Therefore 
if  two  fifteu  purchaf6  lands,  to  hold  to  them  and  their  heirs, 
they  are  not  parceners  but  joint-tenants.  And  hence  it 
likewife  follows,  that  no  lands  can  be  held  in  coparcenary  but 
eftates  of  inheritance,  which  are  of  a  defcendible  nature  ; 
whereas  not  only  eftates  in  fee  and  in  tail,  but  for  life  ov 
years,  may  be  hefd  in  joint- tenancy. — There  is  befides  no 
unity  of  time  necelFary  to  an  ?ftate  in  coparcenary  ;  for  if  a 
man  hath  two  daughters  to  whom  his  eftate  defcends  in  co- 
parcenary, and  one  dies  before  the  other,  or  when  both  are 
dead,  their  two  heirs  are  ftill  parceners ;  the  eftates  vetting  in 
feach  of  them  at  different  times,  though  it  be* the  fame  quai^^ 
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tlty  of  intcreft,  and  held  by  the  fame  title.—- Agaiii,  par* 
<^eners,  though  they  have  an  unity,  have  not  an  entirety  of 
intcreft^  They  are  properly  entitled  each  to  the  whole  of  a 
(Uftih^JDcnety,  and  of  courfe  there  is  no  jjts  accrefcmdi^  or 
farvivorfbip  betjveen  them  :  for  each  part  defcends  feverally 
to'thdr  refpedive  heirs,  though  the  unity  of  pofieffion  con* 
tinues.  i^daalongas  the  lands  continue  in  a  courfe  of 
defcenit,,  and  united  In  pofieffion,  fo  long  are  the  tenants 
thereof, 'Whether  piale  or  female,  called  parceners*  But  if 
the  pqfieilion  be  once  fevered  by  partition,  they  are  jio 
longer  parceners,  but  tenants  in  feveralty  ;  and  if  one  par- 
cener alienes  her  (bare^  though  no  partition  be  made,  then 
are  the  lands  no  longer  held  in  coparcenary,  but  in  common  \ 
>p^Richard  Gilbert,  and  Frances  Sophia  Gilbert,  brother 
and  fijEler,  were  feifed  as  joint-tenants  in  fee  of  a  houfe,  &a 
in  Wellclofe  Square,  Richard  Gilbert,  on  the  20th  of 
January  1754,  made  his  will,  duly  executed,  and  thereby 
<levifed  in  thefe  words. :  '^^  Imprimis,  I  give  and  bequeath  all 
my  part,  right,  title  ahd  inteteft,  which  I  have  in  an  eftatc 
jointl])  with  my  fitter  Frances  Sophia  Gilbert,  fituated,  &:c, 
to  my  beloved  wife  Jane  Gilbert."  By  indentures  of  leafc 
and  releafe,  dated  the  9th  Odpber  in  the  fame  year,  they 
made  partition  j  and  the  mefltiages  in  queftion  were  con-- 
veycd  to  Richard  Gilbert  in  fee.  Richard  died  in  1757 
without  iffue,  leaving  his  fitter,  who  as  heir  >t  law,  claimed 
thfc  preniifes  :  the  Wife  claimed  under  the  will.— Mr.  Afliurft 
for  the  plaintiff* argued,  that  a  joint-tenant  cannot  devife, 
though  a  coparcener  may ;  for  the  right  of  furvivorfliip 
takes  place  of  a  joint-tenant's  devife:  which  is  fettled, 
cftabliflicd  law.  And  theMefed  of  partition  made  fubfequent 
to  the  time  of  making  the  devife,  cannot  effeftuate  and 
jnate  gwri  a  prior  devife/  which  was  a  bad  one  when  made  : 

^  tit  ftft.  »54*  309;  Oo.lit.  i«4>  174,  its.  a  luA.  4»3, 
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for  upon  tile  ftattttcs  of  wills,  a  will  muft  be  good  ztihm 
time  wheo  it  is  made,  it  cannot  be  made  good  by  any  fub* 
fequent  event.  There  ought  therefore  to  hare  been  a  rc« 
publication  i  for  at  the  time  of  making  this  will  the  joint* 
tenant  had  not  the  eftate  in  the  mode  that  was  neceffiry  to 
ijualify  him  tp  devife  it  Jout-tenancy  is  a  peifonal  iiU 
l|ualification  tp  deyife  land ;  as  infancy,  in&nity,  or  cover* 
Cure  are.  And  it  is  tacitly  excluded  by  the  ftatute,  by  not 
being  therein  exprefled  as  cc^Nurcenary,  and  tenancy  in 
common  are  ^«  Mr.  flervey  for  the  defendant,  the  wifi^ 
argued  ;  that  when  a  devife  depends  upon  the  quality  of 
the  eftate,  it  then  turns  upon  the  time  of  the  will  operating^ 
not  on  the  time  of  making  the  will.  And  he  faid,  the  cafe 
of  lapfed  devifes,  where  adevifee  in  fee  dies  in  the  life  of  the 
devifor,  tends  to  prove  this  point :  but  a  much  ftronger  in* 
fiance  is  the  cafe  of  a  man's  devifing  to  his  owi|  wife,  which 
can  only  b^  fupported  upon  this  ground,  namely,  confidering 
the  eftate  as  it  ftood  at  the  time  of  the  will  operating.  So 
jf  a  devife  be  to  the  heir  of  A%  and  A  dies  iq  the  lifertioM  of 
the  teftator,  A's  heir  fliall  take.  The  prefent  cafe  turns 
upon  the  quality  of  the  eftate,  and  therefore  the  devife  is 
good  without  republication,  or  any  other  aA  dpnc,  as  the 
teftator  was  fole  feized  at  the  time  of  the  operation  of  the 
will.  Indeed  where  it  depends  on  the  perfonal  ability  or 
dilability  of  the  teftator,  fome  other  ad  muft  be  done  after 
%he  difability  is  ire^noved.  But  where  it  depends  on  the 
qualityofthee^^e,  the  eftate  is  difencumbered  by  the  re- 
moving of  the  difabling  circumftance  :  and  it  is  enough  if  it 
is  clear  of  any  incum^r^pe  at  the  time  when  the  will  ope* 
rates.  |iere  the  devifor  w^  |p  to  tl|^  (ame  ufes  aftcer  the 
partition  as  he  w^  before  ;  his  intei)t(on  remained  the  fame 
as  H  was  before  ;  fmd  the  eftablifhiqg  t|)e  d^yile  woyld  not 

c  34l*t5lfqi.  Via,  p,  5.  f.4,      , 
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^Mh  with  any  rule  of  law.  Lord  Mansfield;  and  the  t 
were  clearly  and  unanimoufly  of  opinion^  that  a  will  iW«ere 
by  a  joint-tenant  during  the  conitinuance  of  the  joiflt* 
tenantcy,  is  not  a  good  will  evex|  as  to  his  (hare  of  the  lefta^, 
under  the  ftatute  of  wills,  notwithftanding  a  fubfequent 
feveranice  pf  (he  joint-tenantcy  by  a  partition  made  after  the 
time  cf  making  the  will,  and  before  the  teilator's  death^ 
Vnlefs  there  be  a  republication  of  it  after  the  partition*  /Vn4 
they  obferved,  that  the  devifor  exprefsly  defcribes  this  hequeft 
as  a  right  ^b^ch  be  b94  in  the  f^ftate  jointly  with  bif 
fiftcr% 

It  itiuft  however  be  obferved,  that  an  eftate  given  to  a 
daughter  in  frankmarriage  barrs  her  inheriting  from  the  fame 
anceftor  from  whom  (he  received  the  former  eftate,  an  equat 
ihare  of  the  inheritance  in  coparcenary,  unlefs  the  lands  fii 
given  in  frankmarriage  are  equally  divided  with  the  reft  of 
tha lands.  The  language  of  the  law  on  fuch  occafions  is 
bringing  the  lands  into  hotchpot ;  which  word,  fays  Littleton^ 
Signifies  inEnglifh,  a  pudding;  ^<  for  in  a  pudding  is  not 
commonly  put  one  thing  alone,  but  one  thing  with  other 
things  together  ^/'  This  homely  phrafe,  however^ 
meant  to  fignify,  that  the  lands,  b<»tfa  thofe  in  franknuurriage, 
and  thofe  defcending  in  fee  fimple,  fliould  be  mixed  and 
blended  tpgether,  and  then  divided  in  equal  portions  among 
$dl  tbe  daughters.  But  if  the  daughter  inheriting  in  frank-* 
marriage  did  not  choofe  to  put  her  lands  in  hotchpot,  flie 
was  pre&med  to>be  fufficiently  provided  for,  and  the  reft  of 
the  inheritance  wa$  divided  among  her  other  fifters^.  The 
law  of  hotchpot  took  place  then  only,  when  the  other  lands 
defcending  from  the  anceftor  were  fee  fimple  ^  for  if  they 

a  Swift  ex  demiC   Neale  et  Vx.  tgainft  Robeitt.   3  Bur.  Manf.  141! 
^  )kdt.  267.  ^  Br«aoO|  1«  2.  c.  34*  X.itc.  SJcd.  %i€,  973. 
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defcendeit'iTilail,  the  donee  in  frankmarriage  was  entitled*  ti^ 
lierftare,  Witfidat  bringing  her  lands  fo  given  into  hotchpot. 
And  the  reafon  is^  becaufe  hnds  defcendingin  fee  fimple  are 
diftributed  by  thepoHcy  of  laws  for  .the  maintenance  of  all 
the  daughters  ;  and  if  one  has  a  fufficient  provifion  out  of 
the  ianie  inheritance  equal  to  the  reft,  it  is  hot  reafonable 
that  (he  fhould  have  more  :  but  lands  defccnding  in  tail,  are 
not  diftributed  by  the  operation  of  law,  fo  properly  '  as  per 
formam  doni  \  it  matters  not  therefore  how  unequal  this  diftri- 
butidn  may.  be.  Alfb  no  lands,  but  fuch  as  are  given  in 
frankmarriage,  (hall  be  brought  into  hotchpot ;  for  no  others 
are  looked  upon  in  law  for  the  advancement  of  the  woman, 
6r  by  way  cflf  marriage  portion  ••  But  as  gifts  in  frank- 
marriage ^e  now  out  of  ufe,  the  law  of  hotchpot  of'  courfe 
lias  ct^fkd  with  them  ;  but  the  ftatute  for  the  diftribution  of 
|)erfonai  eftates  revived  this  mode  of  drviiton.  An  eftate 
held  in  coparcenary  may  he  diflblved  by  partition ;  alienation 
rf  one  parcenel*  5  or  by  the  whole  vetting  in  one  finglc  pcr- 
ibn.  Tliere  ane  feveral  methods,  according  to  Littleton  >>, 
of  making  partition  of  an  eftatefoheld.  The  parceners 
feiiay  agree  to  divide  the  lands  into  equal  parts  in  feveraky, 
and  that  each  ihall  have  fuch  a  determinate  part. — Or  they 
may  nomioate  fome  A-iend  to  nftake  partition  for  them  ;  tn 
which  c^fe  the  fitters  in  parcenary  (hall  choofe  their  refpeiSlive 
parts  according  to  feniority  of  age ;  or  otherwife  as  fliall  be 
flgrsed.  But  this  privilege  of  feniority  is  then  perfonal ; 
for  if  the  eldeft  fitter  is  dead,  her  iflue  (hall  not  choofe  firft^ 
but  the  next  fitter.  But  if  an  advowfon  defcend  in  copar- 
cenary, and  the  fitters  cannot  agree  in  the  prefentation,  the 
eldeft  and  her  ifiiie,  nay  her  hufl>and,  or  her  affigns,  fliall 
prefent  alone  before  the  younger  *• .  And  the  reafon  given  ia 

;,  S  Lnu  Sea.  274.  Biackft,  b.  U.  c.  |f  • ,  \  Sc£k.  34 j,^  %Sj^ 
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riiat  the  former  privilege,-  of  prioHty  in  choice  upon  a  divi-; 
/ion;  arifes  from  an  ad;  of  her  own,  the  agreement- to  make 
partition,  and  therefore  is  merely  perfonal ;  the  latter  of 
prefenting  to  the  living,  arifes  from  the  a£);  of  the  law^  and  is 
annexed  not  only  to  her  perfon^  but  to  her  eftate  alfi>.— - 
Another  method  of  partition  is,  .  where  the  ddeft  divides  } 
in  which  cafeflie  fhall  choofe  lafl:,  accordingto  theruleef 
kw,  cujus  eft  devijio^  alterius  eft  ele£fio.'-^Ox  the  iiftert 
(nay  agree  tocaft  lots  for  their  ihares,  and  take  according  ai 
ihall  lie  thereby  awarded. — But  if  the  parceners  are  not 
iigreed  to  make  a  divifion,  fuch  one  or  more  of  them  as  are 
defir6us  of  a  partition  may  fue  out  a  writ  of  partition  againft 
the  others  ;  whereupon  the  flieriiFfhail  go  to  the  lands,  and 
make  partition  thereof  by  the  Terdi£l  of  a  jury  there  impa* 
nelled ;  and  ihall  affign  to  each  of  the  parcener^  her  part  ill 
feveralty.  And  the  ftatute  law  hath  how  fupplied  the  defi^ 
ciencies  of  the  common  law  procefs  in  fuch  cafes  ^;  by  efta<* 
bliihing  an  eafier  method  of  carrying  on  the  proceedings  on 
a  writ  of  partition.  Some  things  there  are,  in  their  very 
tiature  impartable.  Such  are  the  manfion-houfe ;  common 
of  eftovers ;  common  of  pifcary  uncertain,  or  any  other 
common  without  ftint.  Thefe  the  eldeft  fitter  may  ma)ce 
her  ele£kion  of  if  (he  pleafes^  upon  rendering  to  the  others  a 
{"eafonable  fatisfa£iion  in  other  parts  of  the  inheritance  ;  or  if 
that  cannot  be,  then  they  fhall  have  the  profits  of  the 
things  by  turns;  in  the  fame-  manner  as  they  take  an  ad- 
yowfon  K 

,  The  right  in  an  advowfon,  if  fevered  from  a  man<»'^  bc^ 
xomes  in  grofs  ;  which  may  return  to  the  manor  on  certain 
ironttngencies.  Thus  if  the  manor  be  allotted  to  one  co- 
,parcener,  and  the  advowfon  on  that  manor  t6  anpth^r;  and 
the  parcener  who  had  the  advowfon  dies  without  iffue,  it  be- 

^  t«C9W.  III.  c.  3.  *  HlwW.  b,  II,  c.  i». 
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coBies  appendant  again*  In  like  manner^  if  the  demelhea- 
areaUotted  to  one  parcener,  and  the  fervice  to  the  other;  if 
the  parcener  of  the  demeToet  dies  without  ifliie,  and  thi^ 
flsanor  deicend  to  her  who  had  the  fervice,  the  advowfon 
becomes  appendant  as  it  was  before.  And  where  any  two 
coparceners  of  a  manor  to  which  an  advowTon  is  appendant^ 
inake  partition  of  the  manor  without  taking  notice  of  the 
advowfofi,  at  every  other  turn  it  is  ftiU  appendant ;  but  other- 
wife  if  any  particular  exception  to  an  advowfon  is  made ;  it 
being  then  in  gr<^  ■•  Advowibna  in  grofs  cannot  defcend 
iBrom  the  brother  to  the  fifler  of  the  ettiie  blood,  but  the 
fene  {bail  drfcend  to  the  brother  of  the  half  blood,  unlefs 
At  firft  bad  prefented  %o  it  in  his  life-time ;  and  then  it  ibal} 
^fccnd  to  the  lifter  $  Ihe  being  the  next  heir  of  the  entire 
blood  K  Where  there  are  diverfe  patrons,  and  they  vary  in 
Acir  preientation,  if  they  are  joint-tenants,  or  tenants  in 
common  of  the  patronage,  the  ordinary  is  not  bound  to  admit 
any  of  their  clerks  ;.  and  if  the  fix  months  pafs,  then  he  may 
prefent  by  the  lapfe :  but  he  may  not  prefent  within  the  fix 
months,  for  if  he  do,  they  may  agree,  and  bring  a  qtiorg 
impidk  againft  him,  and  remove  his  clerk,  and  to  the  ordir 
J^n7  fball  be  a  difturber  *^  But  by  the  common  law,  if 
a  patron  has  the  patronagie  hy  d^fccnt,  as  coparceners,  then 
is  the  ordinary  bound  to  admit  the  clerk  of  the  eldeft  fifier, 
ibr  the  ddeft  (hall  have  the  preference  in  the  law  if  flie  will  % 
and  then  at  the  next  avoidance,  the  next  fifter  ihall  prefent  i 
and  fo  by  turns  one  fifter  after  another,  till  all  the  fifters,  or 
their  heirs,  have  prefented  ;  and  then  the  eldeft  fifter,  or 
ber  heirs^  (hall  begin  again ;  and  this  is  called  a  prefenting 
by  turns,  and  is  the  conftant  method  obferved  between  co* 
parcenors  in  an  advowfon,  excepting  they  agree  to  prefent 
together,  or  in  fome  othe^r  manner,  and  if  they  do  fo,*  thp 
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Agreement  muff  ftand.    But  if  after  the  death  c^  the  cwboh^ 

AEion  aaceftor,  the  church  voided^  ^nd  the  eldeft  fifter  pre* 

fented  together  with  another  of  the  fifter$,  and  the  other 

lifters  every  one  in  their  own  names  or  together  s  in  duU: 

cafe  the  ordinarf  is  not  bound  tO  receive  any  of  their. derk4» 

but  may  fuffer  the  church  to  lapfe  y:  for  be  IhaU  not  foe  bbwnt 

Co  reoeiw  the  clerk  of  the  eldeft  fifter,  but  where  Ibe  pre^ 

fented  in  her  own  name  fingly  K    But  where  the  right  of 

{Mrefentation  is  in  joint-tenaHts^  or  tenants  in  common^  and 

there  hath  been  no  compofition  in  writing  to  prefent  by  tiirns^ 

they  muft^  of  neceffity  join  in  die  prefentation ;  for  if  they 

prefent  fingly  the  bilhop  may  refufe  the  clerk  ^^    This  pri« 

vilege  of  the  elder  fifter  to  prefent  firft  in  turn  goes  ta  her 

affignee.— -An  eftate  defcended  to  two  daughters  as  parce- 

ners;  die  church  became  vacant  twice  in  their  time,  and 

both  joined  in  prefentation  :  the  elder  fifter  married  ;  fet« 

tied  her  own  eftate,  and  dxed«    The  odier  married  before  it 

became  again  vacant,  and  made  a  fettlemeat  of  her  part; 

A  vacancy  happening,  the  httfl>and  of  the  dder  claimed  *» 

right  to  prefent  as  tenant  by  the  courtefy  to  her  eftate^  and 

actually  did  pre&nt.     The  bifliop  objeAed  to  his  clerk,  be« 

caufe  the  younger  fifter  and  her  hufl>and  claiming  an  equal 

right  to  prefentation  as  tenants,  in  common,  did  not  join  ) 

fo  that  there  being  a  litigation,  he  was  willing  tq  admit  tfa^- 

perfon  appearing  to  have  right  in  a  court  of  law«     By  Mr. 

baron  Clarke,  in  the  abfence  of  the  mafter  of  the  rolls :  I 

have  always  thought  that  the  many  alternate  preiimtations 

in  this  kingdom,  muft  have  arifen  from  an  eftate  defcending 

in  parcenery,  where  advowfons  are  upon  them.    It  is  the 

only  eftate  that  I  know  of ^  which  in  courfe,  and  by  opera-* 

tion  of  law  only,  falls  on  feveral  perfons  making  but  one 

heir,  without  the  intervention  of  conveyances  by  will  or 

X  loft.  x|4|  243.  2.  364.  ^  vi  laft.  ]S6.  Glbf.  79v 

.  othcrwift 
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ocherMrilb  of  the  owner  of  the  eftate ;  which  makes  it,   ak 

thoiig^  in  firnie  inftinces  partaking  of  a  tenancy  in  common^ 

iiffbrent  from  that  and  from  a  joint  tenancy^  which  aie 

■ode  by  conveyance,  and  defeendtUe  in  a  difieivnt  manner, 

<An  adnmfon  is  a  particular  fort  of  eftate  fo  defcendingi 

And  as  It  h  impoi&ble  to<  be  divided  into  parts,  4b  as  to  be 

enjoyed!  ftpafatdy,  it  is  natural  to  follow  the  courfe.that  bft 

kceri  pradifed,  that  each  parcener  ihall  have  a  turn  to  pre* 

lent,  and  to  prevent  confufion,  begin  with  the  eUer  ;  and  19 

•II  the  cftfcB  where  difpiites  liave  arifen,  whether  the  alianee 

9f  the  elder  fifter  ihould  have  the  fame  privil^e,  or  whether 

it  ihould  go  to  the  next  fifter,  it  hath  been  determined  in 

fiivour  of  the  alienee  t.   *  . 

»  •  •     -  * 

When  an  advowfon  defcends  t  to  parceners,  though  one 
prefent  twice,  and  ufiirp  upon  her  cckheir,  .ytt  Ibe  who.was 
negligent  <lhall. not  be  clearly  barred,  but  another  tinne  (hall 
take  her:tum  to  prefent  when  it  becomes  vacant  '•    ^TJie 
clerk  of  ^  a  coparcener  being  once  complete  iocumbenSi 
tihough  he  iis  afterwards  deprived,  the  turn  is  ferved  ;  and  fo 
it  is  where  by  reafon  of  fome.  incapacity  the  inftitution  was 
voidable  by  fentence  declaratory,,  hut  not  void,  (as  hath  been 
held  in  cafe  a  layman  is  prefented)  becaufe  the  church  is  full 
until  fuch  fentence  comes*     But  if  after  prefentationy  in*- 
fiitution,  and  indudion,  the  church  remains  not  only  vdd^ 
able^  bat  by  fpecial  declaration  of  the  law  merely  and  z&u^ 
ally  voidy  (as  fo^  not  reading  the  articles,  and  .die  like)  there 
the  turn  is  not  ferved ;  •  but  the  prefentor  may  prefent  agaifli 
becaufe  the  church  was  never  full^     If  the  perfon  pre*' 
fented  by  a*  coparcener,  is  incumbent,  and  deprived,  and 
the  next  prefents ;  notwithftanding  that  the  fecend  is  com-' 
•  •      •  ' 

r  I  Vezey,  340.  ,  13  Edw.  h  St.  i«  c.  5.  Se^  $4  ^  Gibf.  765. 

5  Co.  ip^u  .     ■  ,  * 

p\ct$ 
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^cie  iriciwBent,  yet  if  He  is  dep^Ived^  and  thelirftreftdred^ 
^  khe  turriisnotTetved  j  b^taufetbiteftoringof  thefirft:  is  a 

rc-coritiriulng  of  his  incumbency  upon  the.  fdotkig  of  tWb 
*  fermef   preferrtatibn,  inftituttohy  and-  indu^d^biv, '#ho^a]fii 

«  dying  incuihbefnt  will  be  the  laft  prefentee '».  "    •       '    '  ^    • 

^'  if  coparceners,  or]o5nUtenaftt*i  or- tenants  i^  comtoorf, 

^?  are  feifed  of  any  eftate  of  inheritance  in  the  advowfon  oFanJr 

^  church  or  vicarage,  or   other  ecclefiaftical  prorhotion,  and 

>1«  fc  partition  fliall  be'made  betwitti  them  to  prefetitbry  turns  5 

*>  thereupon  every  one  ftiaH'  be  taken  arid  adjudged  Wbe  Teifefl 

ijvi  of  his  gr  her  feparate  part  of  the  ad^bwTon  to  prefent  ill  his 

or  her  turn  :  as,  if  there  bt  two,  and  they  make  fuch  par- 

'tition,' each  thalf  be  ikid  toberftffcd;  the  one  of  the  one 

^(        moiety  to  prefent  jn  the  firft  turn  ;  the  other  of  the  other 

wa         moiety  to  ptefent  in  the  fccdnd  turn  :  In  like  manner  if  there 

fcal         .be  three,  four,  or  more,  every  one  fliaJl  be  faid  to  be  feifed 

Tin  of  his  or  her  part,  and  to  prefent  in  his. or  her  turn  ^. 

'  .  .  .     •• 

d  ii  Where  an  anceftor  dies  feifed  of  lands  in  fee  fimple,  whicR 

91  defcend  to  two  fifters,  as  coparceners  ;  and  one  of  them  en- 

icfl  ters  before  the  other,  and  will  not  fuffer  her  fitter  to  enter 

fai  and  enjoy  a  moiety  ;"  this  is  a  deforcement,   and  may  be  «?- 

II'  medied  either  by  a  peaceable  entry  on  the  premiies,  or  by  s^ 

iij.  writ  of  entry  pr  affife, 

'      •  '    1     '■        ■ 

A  having  three  daughters,  B,  C,  and  D,  en^tails  his  land 
•pon  them  ;  afterwards  C  marries,  and  being  a  feme  covert, 
agreed,  with  confent  of  her  hufband,  to  take  a  thoufand 
pounds  in  confideration  of  extinguilhing  her  right  as  coheir. 
The  judgesj^  by  their  certificate,  held  it  to  be  jxo|  bar  to 
hcr^ 


ir 


•  " 


«  Gibf.  765,  ^  7  Ann,  c,  18.  w  Todi.  16a. 
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,  If  Iheit  ire  two  copirceners,  and  one  of  them  releafei  lii 
her  right  to  the  other^  without  the  wqrd  Mr/s  this  paflfes  « 
fee ;  for  each  parcener  till  partition^  is  jkifyi  of  the  wholt 
cftatt  in.fee^  though  each  of  them  hath  right,  or  legal  demand 
to  the  fee  of  a  ipioidty  only.  When  tfaei;efore  one  releafca 
all  her  right,  it  hath  a  neceflary  relation  to  the  eftate  whereof 
the4>ther  is  feifed,  and  to  whtob  ihe  hath  a  light,  which  is  / 
the  fee  \ 

If  there  be  father  and  two  ^ughters,  and  judgment  \it 
f;iven  for  debt  agatnft  the  father,  who  iie$^  one  of  the 
daughters  being  withift  age$  partitioa  being  made,  the 
ddeft  ihall  not  be  charged  alone,  but  iliall  have  the  benefiC 
of  her  lifter's  minority,  which  puts  a  fto|>  to  the  execution  y» 

If'  a  man  makes  a  v6luntary  Settlement  for  the  portion  of  a 
slaughter  by  a  former  wife,  and  then  takes  a  fecond  wife, 
aiid  fettles  the  fame  land  for  her  jointure  wfthout  notice  of 
the  portfon,  and  by  his  will  devifes  other  lands  to  his  wife 
which  flio  refufes,  the  daughter  (hall  have  the  other  lands  till 
her  portion  is  raifed  '• 

If  A,  by  marriage  fettlement  makes  ptoviiion  for  ciaiightefs 
of  15001.  each,  to  be  paid  at  their  refpedively  arriving  at 
eighteen  years  of  age,  or  on  iharrjage  ;  and  if  any  of  them 
die  before  fuch  age^  or  unmarried,  the  furvivor  to  take  the 
whole;  and  afterwards  fettles  other  lands  for  the  payment 
of  the  fame  fum  at  the  age  of  twenty-one  years,  or  on  mar- 
riage ;  and  that  there  (hall  be  no  furVivdrihip,  this  cohtrola 
the  firft  deed «. 

If  a  term  h  limited  a^r  the  death  of  a  father  upon  truft, 
for  railing  portions  for  his  daughters  at  the  age  of  eighteeir, 

X  Co,  Ifltt,  9»  y  Idi»|  S9«t  B  I  Vem*  si9«  s  sCh.  E«  S« 

or 
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or  marriage,  the  term  may"  be  (ecured  for  that  purpofe  in  the 
life-time  of  the  father  "•  So  if  the  term  after  the  life  of  the 
father  be  upon  truft,  that  if  the  father  die  without  liTuc 
male  by  his  wife,  having  daughters,  and  the  wife  dies  with- 
out a  fon,  the  term  may  be  fold  in  the  life-time  of  the  father 
for  the  portions  of  daughters,  when  they  attain  fuch  an  age, 
or  marry  "^^-^If  there  be  a  term  for  raifing  portions  for 
daughters,  without  faying  at  what  age  or  time,  they  ^all  be 
raifed  with  reafonable  maintenance  from  the  death  of  the 
father  ^» 

If  a  term  for  years  be  granted  to  the  ufe  of  a  feme  fole, 
and  (he  takes  hufband  and  dies,  the  adminiftratorof  the  wife 
fliall  have  the  ufe,  and  not  the  hulband  *• 

If  lands  are  devifed  to  a  feme  fole,  and  her  heirs,  upon  the 
day  of  marriage  :  this  is  a  devifc  of  a  future  eftate  upon  a 
contingency ;  and  until  that  contingency  happens,  there  !» 
no  devifee  to  the  eftate :  the  fee  fimple  is  not  difpofed  of ;  it 
therefore  defcends  to  the  heir  at  law.  This  is  a  freehold 
commencing  infiauro^  which  limitation  would  be  void  in  a 
deed,  but  is  permitted  to  Jbe  a  good  devife  by  will*  And 
fuch  an  executory  devife  cannot  be-  barred  by  a  recovery  fuf* 
fered  before  it  commenced,  becauib  it  is  not  a  prefent  in* 
iereftf.  • 


OfBmds  mi  OUigfiticns  ixecuttiti  WomiH. 


A 


Bond  was  made  to  a  wopan  Jumfila^  to  pay  her  fo 
much  yearly  as  long  as  ihe  and  the  obligator  fliould 
live  together  ;  afterwards  the  woman  married,  and  aAion  of 
debt  being  brought  on  the  bond  by  hufband  and  wife,  the 

^  z  Vcrn.  355.  c  i  Vem.  657.  4  ^  Vera.  460.  «  B«^ 

&  Fena.  269.  f  Sid,  153,  Cro.  Ja.  593,. 

K  defc^dimt 
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defendant  pleaded,  that  be  and  tbe  plaintiff's  wife  did  oot 
live  together.  But  it  was  adjudged  that  the  money  (hould 
be  paid  during  their  joint  lives ;  fo  long  as  tbey  were  both 
liyjjig  at  tbe  fame  time  K 

Af  by  bill  of  fale  made  over  his  goods  to  a  truAeefor  Bt 
who  lived  with  him  as  his  wife,  and  was  fo  reputed  ;  afl4  he 
aHb  puflchfl^Kl  akafe  of  tbe  bou(b. wherein  he  dwelt*,  in  the 
name  of  a.  truftee^  and  declared  the  truft  thereof  to  himfelf 
for  life ;  then  in  truft  to  B  during  the  refidue  of  the  term  ^ 
and  this  bill  of  fale  was  held  fraudulent  as  to  creditors,  but 
a?  to  tbe  de,€laration  of  the  truft  of  the  term^  the  court  hdd 
it  good,  and  not  liable  to  A's  .debts,  the  term  being  never  in 
him  ;  and  being  fo  fettled  at  the  .time  it  was  purchafed,  and 
A  might  have  given  the  money  to  B,  who  might  have  pur- 
G^iafed  it  for  herfelf,  and  in  her  oyrn  name  K 

A  oon  having  a  wife  who  lived  feparate  from  him^  after- 
wards married  another  woman,  who  knew  nothing  of  the 
ibrmer  wife'$  being  aljve ;  but  it  being  difcovered  to  the  &- 
eood  wife  that  tbe  former  was  alivci  the  jiuflpoad,  in  ordee 
to  ptevail  with  the  fiscomt  wife  to  flay  with  him, .  foiae  yeara 
afterwarda  gave  i,  boad  to  a  tniftee  of  the  fecond  wife»  to 
leave  het  a  tibQufand  pounds  ^  bb  dea^  and  4ied>  not  1 
leaving  aiTets  to  pay  his  fimple  contrail  debts.  By  the.court : 
If  this  bond  had  been  given  immediately  on  the  difcovery, 
and  they  Jiad  t)arted  thareHpi9n»  it  had  beea  good  \  but  being 
given  in  truft  for  the  fecond  wife,  after  fuch  time  as  Ihe 
knetv  the  firft  was  livitigi  and*  to  ctiduce  her  to  continue 
tvith  the  huibarid,  thlsr  t^ay  worfe  than  a  voluntary  bond. 
And  decreed  ta  be  {>bffpotied'1)y  all  the  fimple  contra£t  debts. 
But  if  fach  bond  had  bech  given  to  the  fecond  wife  as  a  rc- 

:u..-    '  --  compciice 


\ 


toftipence  for  the  injurj  done  her,  add  cbereupM  ibe  hid 
left  the  hirfband,  it  had  beeiv  a  good  bond,  and  to  he  paid 
before  any  llmple  concirad  debts  ^^r^^'On  z  fpecial  cafe  it* 
ferred  at  Nifi  Prias,  at  the  aiDzes  at  Abingdon^  the  deck^ 
ration  ftated,  that  WiUiam  Maj^  incmfideratioa  that  Sacab 
Fmton,  the  plantifF»  would  be  and  beccmt  htt  houfekoepet 
hfid  fervanf,  and  take  upon  hcrfelf  the  management  of  his 
family.  See*  and  perform  the  (ame  as  hmg  as  it  ihould  b# 
mutualij  agreeable,  May  undertook  and  promifed  to  pa)r  bar 
wages  at  the  rate  of  6L  a  y«ar,  and  alfo  by  his*  laft  infill  and 
teftathent,  to  give  and  bequeath  to  her  akgaey  or  annuit]^ 
of  i6K  by  the  year,  to  be  paid  to  her  yearly  from  the  day  o( 
bis  deceafe,  during  the  term  of  her  natural  life :  and  ibm 
c<mfiding  in  the  (kid  prtomife,  entered  into  his  lervice^  aad 
became  his  houfekeeper^  &c.  and  conttimed  (o  fctthre^ 
years  and  fifty-^nine  dayo ;  but  that  he  had  not  performed 
fiich  agreements,  and  did  not  leave  her  the  promiftd  legacy 
or  ahnuitye  it  appeared,  that  there  was  fuck  an  agreev^ 
meiit  between  the  parties,  but  that  it  was  by  parole  and  noC 
in  writing,  a  venKA  was  found  for  the  pfarintiff  for  atolti 
&ibjc&  to  due  opinion  of  the  court  of  King^s  Bench  on  the 
following  queftions,  vis.  whether  the  evidence  was  fiifficktit 
to  maintain  the  adion  ;  and  whether  the  agreement  thema 
fet  forth,  ought  not  to  have  been  in  writing  i  And  the  cou^ 
nnanimoufly  agreed  that  the  judgment  fliould  ftand  ^.^^^ 
Sarah  Walker  brought  an  adion  upon  bond  from  William 
t^erkins^  who  died  inteftate,  in  a  penalty*  The  bond  rc» 
cites,  that  whereas  the  above  bound  William  Perkins,  the 
inteftate,  and  Sarah  Walker,  had  agreed  to  live  together, 
therefore  he  had  agreed  to  find  her  mtat»  drink^  waflung 
^nd  lodgings  &c.  and  to  leave  her  an  annuity  of  6ol.  a  year 

'  ^  p.  W.  ^^.  )^  Benton  againft  EableflM,  extcutor  of  Maf* 

«»  a  Ge#.  Ill,    3.  Box.  ffbaof,  ^r/i% 

K  a 
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if  he  quitted  her,  or  ihe  out-lived  him  i  and  if  they  had  taf 
child,  he  was  to  take  care  and  provide  for  itj  hut  if  fi^ 
JhndiliffVi  bim^  or  go  to  another  man,  then  he  (hould  not 
be  obliged  to  pr6vide  for  her  any  longer,  or  to  leave  her  zuj 
annuity.  The  defendant  adminiftrator  to  Perkins  pleaded, 
that  this  was  pn  agreement  between  the  plaintiff  and  the  in- 
teftate,  to  live  together  in  a  ftate  of  fornication ;  and  that 
foch  a  bond,  made  in  purfuance  and  fupport  of  fuch  an 
agreement,  is  void  by  law.  In  reply  to  which  the  plaintiff 
alledged,  that  ihe  was  a  virgin,  and  was  (educed  by  the  in* 
teftate ;  and  in  confideration  thereof,  this  bond  was  given 
to  her  by  him :  That  it  was  pr^mum  pudUituB^  and  Mr, 
Blackftone  obferved,  that  the  condition  confifts  of  two  parts, 
one  to  live  in  a  ftate  of  debauchery,  tlie  other  to  leave  her 
an  annuity.  The  former  part  whereof  is  void,  the  latter 
good.  The  fuit  may  therefore  well  be  upon  the  virtuous 
part ;  the  paying  her  the  annuity }  for  it  is  agreed,  that  the 
common  law  having  made  that  void  which  is  againft  law, 
lets  the  reft  ftand,  and  that  where  a  bond  is  conditioned  to 
do  fomething  agreeable  to  common  law,  and  others  dif- 
agreeable  to  it,  the  breach  may  be  affigned  upon  that  part 
which  is  good  ;  and  here  prstmiim  ptulicitia  is  a  fuflkicnt 
confideration.'-— By  Lord  Mansfield.  It  is  the  price  of  prof* 
titution;  premium  pr§/litui$ms :  for  if  ihe  became  virtuous, 
file  was  to  loie  the  annuity.  It  appears  clearly  upon  the  con* 
dition,  that  the  bond  is  illegal  and  void«  And  judgment 
was  given  for  the  defimdant  K 

fp%it  aSIs  of  afmi^fili  an  annuIUd  tj  an  after  Marriag$n 

fF  a  ferae*fole  makes  a  will,  and  afterwards  marries,  fuch 
fubfequent  marriage  is  efteemed  a  revocation  of  the  will, 
and  entirely  vacates  it  ■« 

1  Walker  igainft  Perkiai adminiftrator,  M.  5  Ceo.  IH.    i  Bvr.  ManA  i^kX. 
»  4  Rep.  60,  a  P.  W.  624, 

If 
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'  If  a  feme*fole  is  plaintiiFin  a  fuit,  and  marries  whilft  It  is 
<Iepending,  the  fuit  will  abate.     And  fo  in  the  court  of 
Chancery,  if  (he  marries  pending  a  bill,  this  her  own  a£t 
will  abate  the  fciit,  and  Ihe  and  her  hufband  muft  join  in  a 
bill  of  revifor^but  the  fuit  goes  on  if  (he  is  defendant  »• 
— *-A  warrant  of  attorney  had  been  entered  into  to  confefs  a 
judgment  to  a  woman- plaintiff  JirmyiZi?,  and  flie  afterwards 
married  the  man-plaintifF  in  the  adion  :  after  which  mar- 
.riagethe  judgment  was  entered  up  l>y  the  hufband  and  wife. 
The  warrant  of  attorney  to  confefs  the  judgment  bore  date 
in  December  1762;  the  plaintiffs  intermarried  February 
1763  ;  the  judgment  was  entered  up  in  the  May  following. 
Soon  after  the  execution  was  taken  out  and  ferved,  and  the 
money  levied  remained  in  the  hands  of  the  IherifF*    The 
<lueftion  was,  whether  this  judgment  thuli  entered  up  by  the 
hufband  and  wife  be  regular  or  not  i    The  court  declared 
their  opinion  to  be,  that  the  judgment  was  irregular  for  want 
of  a  previous  leave  of  the  court  to  enter  it  up.    They  held» 
that  in  order  to  warrant  this  entry  of  the  judgment,  there 
ought  to  have  been  an  application  to  the  court  for  leave  t* 
«nter  it  up  thus  :  founded  upon  a  proper  affidavit  proving 
the  marriage  between  the  plaintiffs  ;  upon  which  a  rule  of 
court  flioutd  have  been  obtained,  giving  leave  to  enter  up 
judgment  accordingly ;  but  as  this*  previous  ilep  was  not 
taken,  the  judgment  was  irregular  for  vtrant  of  it.    In  con- 
fequence  of  which  the  rule  was  made  abfolute.     But  they 
did  not  think  it  reafonable  for  the  plaintliFs  to  pay  coils  \ 

If  A  on  the  one  part,  and  B  and  C  on  the  other  part, 
fubjeflthemfelves  to  arbitration  ;  the  latter,  C,. being  feme- 
fole,  marries,  after  which  the  arbitrator,  before  any  notice  of 

.         •  * 

n  Bar.  Sc  Fcm.  313,  «Marder  ftnd  his  wlfs  againftXiee|E.4.0.ni, 

3  Burr.  Manif.  146^. 
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the  aarrjagfi  awards  that  B  and  C  (hall  pay  30!.  to  A ;  ihtt 
gward  Iball  not  bind  tbe  parties.  The  fubmiSion  made  bjr 
C  to  arbitration  is  revoked  by  her  marriage  ;  and  B  is  not 
compellable  to  abide  by  gn  award  from  which  his  partner  in 
the  fuit  is  e?cempt  P;«-^The  plaintiff  Jones  declared  ag^ainfl 
Judith  Parnell  upon  feveral  promifes.  She  by  the  name  of 
Judith  King  appeared  by  attorney,  and  pleaded  mn  tffumfjit^ 
And  after  a  verdi<El  for  the  plaintiff,  ihe  and  Edward  King 
brought  a  writ  of  error  1  and  affign  for  error,  that  jke  had 
appeared  and  pleaded  as  a  feme-iole,  wbeceaa  at  the  time  of 
her  appearance  and  plea  0ie  was  married  to  the  faid  Edward 
King.  But  the  court  were  of  opinion,  that  the  plaintiffs 
wdtfliould  not  abate  by  the  a£l  of  the  defendant ;  which 
was  never  aUowed,  It  muft  be  taken,  that  at  the  time  of 
bringing  the  action  the  xiefcndant  was  a  feme-folc,  becaufe 
they  pretend  to  caf  ry  it  no  further  back  than  the  appearance, 
And  the  court  obferved  that  plaintiffs  would  be  in  a  fine 
condition,  if  after  they  have  arrefted  a  woman  ihe  ibould  be 
allowed  to  overthrow  their  proceedings  by  a  fubfequent 
marriage.  The  judgment  was  therefore  affirmed^, — ^If  a 
feme-fole  bring  an  afilun  of  trefpafs  and  recover  \  and  a 
writ  of  enquiry  of  damages  is  awarded,  and  before  the  tt^ 
^urn  of  it  ihe  marries ;  after  which  the  writ  is  returned,  and 
judgment  given  upon  it,  without  any  exception  then  taken 
by  the  defendant  \  he  ihall  not  afterwards  have  advanta^  of 
this  in  a  writ  of  error,  becaufe  the  writ  was  only  abatable^ 
by  plea  \ 

Cafis  determine  J  rehting,  U  Jingle  JVomen^ 

|U|Ary  U^oxiStt  had  lent  Daniel  King  lool.  to  be  repaid 

to  her  at  the  end  of  four  years  without  tnlsereft  :  but 

in  confideration  th^t  the  faid  Daniel  fhould  find  and  provide 

V  CaCi  of  Wkite  &  CilFard,  i  Rtdl's  AB.  331*  3  Keb.  9,  4  King  8c 

Ims  wif'P  ai^i^ft  Joncs;^  T.  %.  C.  U.  Sfu[an,  %i\,  '  i  B»»ir«  Abr.  781. 

for 
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for  Mary  Dubow;  dalughrtcr  of  Mary  Moriflct,'  meat  and 
^Jrinfc  in  thfc  houfc  where  he  dwelt,  orfliould  dwell,  for  four 
i  ycarsj  if  the  feid  Mary  Dubois  fhould  fo  long  live ;  and  that 

"  ihe'ffiould,  during  the  faid  term,  be  co-parthef  With  Mary 

i^  Khiig  hi^'^KfWy  in  the  htiftfiefs  of  a  milliner,  smd  fhould  ail 

I  that  time  bear  one  moiety  of  the  lofles,   charges j    (except 

f  Itburdkeeping')  lbop*rent,   and  materials  necefiary  for  ear- 

i  ^itt^'i^'iht  trade,  which  Daniel  Khrg  agreed  to  provide. 

i  A^d  that  each»fliould  do  their  uttnoft  as  partners,  to  carry  on 

the  trade,  and  fliould' equally  divide  the  profits  ;  and  further^ 
that  Daniel  King  fliould  4odge  the  faid  MaryMorrflet,  (the 
ihficth^r)  {tie  paying  him  lol,  a  year;  and  zi  the  end  of  the 
fbur  years  Daniel  King  was  to  repay  the  loei.  and  in  cafe  of 
Jthe  death -df  Mary  Dubois,  to  pay  the  princijHiI  with  lawful 
Intcreft  to  Mary  Moriffet. — To  thi«  was  pleaded  that  it  was 
«i  corrupt  agreement;  the  beard  of  Mary  MoriflTet,  the  moN 
•ther,  being  worth  2ck  a  year,  and  ^he  board  eif  iht;  daoghtihr 
«was  worth  jol«  a  year,   and  the  queAion  was  whether  this 

was  an  ufurous  contraft  within  the  ft^tute  that  makes  void 

•   •  •      •  •  .-     ■      " 

all  bonds,  contradts^  and  aiTurances,  where  more  than  five 

per  cent,  per  annum  is  dire£Uy  or  indiredlly  taken  for  any 

loan  *.     And  the  court  were  .clearly  of  opinion,  that  this  cafe 

could  not  be  within  the  ftatute  of  ufury.     Lord  Mansfield 

obferve^^  that  it  ts  rmp^ffihle  lo  &y  that  King  tnight  not 

have  received  fo  much  advantage  by  this  partnerihip  as  to  be 
*****  .   '  )  * 

^orththecbnfidefatibn. .  It  might  be  a  very  advantageous 

^tralrgain  to  King  :  here  might  be  recommencfation,  (kill,  la- 
bour, or  other  benefits  ^ifmg  to  him  from  rt.  The  plairi^ 
tiff's  daughter  might  have  beeh  drawii  into  a  bankrupted 
hy  means  vf  this  agreement^  which  would  have  been  more 
•fevefe  to  her  perhaps  than  the  penalty  of  this  flatute  of  ufafy 
Would  be  ^-!-On  a  motion  by  Mr.  Norton,'  who  moved  din 

"^  12  Ano^  Stat«  t*  c.  16.  t  Moriflet  agiuifi  King»  33  Geo.  II.  2.Bi|r 

Aifanf.S9l.  v 
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behalf  of  the  relations  and  friends  of  one  Mrs.  Frances 
Savage,  a  woman  addicted  to  and  almoft  deftroyed  by  liquor* 
reprefenting  that  (he  was  in  th^  hands  of  very  improper  per- 
fons,  who  were  fufpedcd  to  be  uiing  artifices  wjjth  h^  in 
order  to  the  obtaining  a  will  from  ber  when  ihe  w^  under 
very  improper  circumftances  of  mind  \o  quke  one  :  and  was 
too  much  under  their  influence  even  if  her  underiftandiilg 
and  memory  had  been  more  perfed,  and  lefs  difordered  by 
intemperate  drinking*  A  rule  yras  made  upoQ  the  defen- 
dants to  ihew  caufe  why  an  inforQiatiop  fliould  not  be  exbi^ 
bited  againft  them  for  the  mifdemeanor  charged  in  the  a£* 
davits.  And  it  was  added  ifi  the  rule  that  cer^in  Qf  the 
woman's  friends  therein  particularized,  (hould  at  M  proper 
times  and  feafonable  hours  refpe«^ively  be  admitted,  an4 
have  free  accefs  to  her,  to  confult  with,  advife,  and  affift 
her. — Note,  (he  was  too  infirm  and  wealiL  tp  be  brought  int^ 
court  by  a^n  l^be^s  corpus  "1 


CHAP,       IV, 

Cff  thi  DiJ^ofsil  rf  Pr^pirtf  htfou  Jlfyrri^p^ 

AM  A  N  made  a  prefent  of  a  jewpl  to  a  lady  whom  he 
courted  ;  but  the  n^arriage  not  taking  effe^,  he  brought 
an  a&ion  of  detinue  againft  her  to  recover  the  jewel ;  and 
ihe  taking  it  for  a  gift  offered  to  wager  her  law.  But  the 
court  was  of  opinion,  that  the  prc^rty  wa9  not  ch^ged  hy 
this  gift,  being  to  a  fpecial  intent,  and  therefore  WQuId  nol 
permit  her  to  do  it  \ 

»  King  againft  P.  Wright,  R.  Vofs,  and  othen^  M.  I,  Ceo,  m,  s  Buj, 
Utof.  1099.  ▼  X  Mod.  R.  14^. 
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Bon<i  being  given  before  marriage  by  the  hulband,  that 
ihe  wife  0ioul4  difpofe  of  500I.  adiibiium  \  which  bond  (he 
aftemrardiB,  when  married,  confented  to  cancel,  upon  the 
faulband'fi  giving  a  note  in  writing,  that  flie  fliould  difpoTe 
of  the  laid  futn  3  only  that  he  fliould  be^firft  acquainted  with 
it ;  whtcb  the  bufband  laboured  to  avoid  on  pretence  of  not 
being  acquainted  with  it.  But  the  right  of  the  wife  was  dc» 
creed  ^gainft  the  bu(band  ^* 

If  the  hufband  and  wife  by  deed|  agree  before  marriage^ 
that  the  wife  fliall  have  power  to  difpofeof  her  cftate  as  flie 
pleafes  during  the  coverture  $  and  the  deed  is  put  into  the 
hands  of  an  agent,  who  during  the  coverture  pays  the  rents 
and  profits  to  the  hufband  with  the  wife's  approbation ;  that 
agent  fliall  not  be  anfwerable  on  the  death  of  the  hufband  for 
what  he  had  fo  paid ;  for  the  agreement  being  between  tho 
hufband  ai^d  wifepnly,  is  determined  by  the  marriage  «• 

A  man  entering  into  articles  with  his  intended  wife  t6 
fettle  certain  lands  on  her,  but  the  marriage  taking  efFed 
before  any  fettlement  is  made,  the  heir  of  (he  hufband  fliall 
execute  the  agreement  ^ 

A  mail  entering  into  a  bond  conditioned  to  leave  his  ]n« 
tended  wife  loool.  the  marriage  is  had,  the  hufband  mort* 
gages  his  eflate  and  dies  ^  the  bond,  though  void  in  law, 
being  extlnguifhed  by  the  marriage,  is  good  in  equityl  De- 
creed that  the  wife  may  redeem  and  hold  the  land  till  flie  ia 
Satisfied  her  debts  \ 

An  uncle  gave  his  niece  r20oL  the  niece  married,  but 
antecedent  to  the  marriage,  the  father  took  a  bond  from  the 

V  I  Rep.  in  Ch.  xi8«  '  C  15  Cha.!!.  i  Ch.Ca.  t%, 

y  3p  Caf •  ^I.  ^  Vi]|t.  343*  *  Hi  4  Ans^  2  Vcjit.  480. 

^  intended 
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xatfend^d  hufbind,  to  pay  him  20ol«  in  cafe^  die  daugfiter 
£iQuld  ba^ipeii  to  die  without  ifiue  male,  leaving  her iui(hand  : 
the  daughter  did  die  without  ifiue  oiale;  aod  her  hufband 
furvived.  The  father  thereupon  fued  the  huibaad  at  law 
VpojD  this  bond:  The  huQ>and  brought tkis  bttl  in  equity  to 
be  relieved  againft  this  bond*  and  hud  A  dociDeejaccordtogly ; 
ior  it  «ppeartfig  that  no  money  wa$  paid»  9W  oonfideration 
for  entering  into  it,  the  court  tqok  it  to  be  'in  nature  of -a 
jnarjiage-brokage  bond ;  and  thereupon  ordered  it  to  be  de- 
livered up  •• 

A  guardian,  at  the  rti^d  of  one  who  wfts  gcoog  io  maxrf 
kia  ward,  gave  in  an  account  of  the  eftate  to  the  intended 
bufband,  and  fecured  tp  him  the  balance  by  ^hree  feveral 
bonds  :  and  the  intended  'buihand  gave  a  bond  lo  ^le  guai> 
dian^  to  releate  all  accounts  to  him  after  the  marriage.  The 
marriage  was  had  :  the  guardian  paid  the  balance :  but  the 
buiband  gave  no  releafe,  but  fued  for  an  account^  and  relief 
againft  the  bond.  And  the  guardiap  was  ordered  to  answer 
the  bill :  for  the  account  was  made  when  the  intended  huf- 
band  had  no  title ;  no  releafe  is  given  ;  and  the  purfuit  h 
frelh  ^.  And  by  lord  cb.  j.  Cowper  :  Wherever  a  father^ 
mother,  or  guardian,  infifts  upon  private  gain^  or  fecurity 
for  it,  and  obtains  it  of  the  intended  hulband,  it  (hall  be  {€% 
afide  ^.  For  marriage-brokage  agreements  have  been  often 
condemned  in  equity.  And  a  bond  to  give  money  if  fuch  a 
marriage  could  be  obtained  is  ill.  And  ib  is  a  bond,  to 
ibrgive  a  Turn  of  money.  For  fuch  bonds,  although  good 
at  law,  yet  being  introdu£live  of  infinite  mifchief,  hav^ 
upon  great  confideration  been  condemned  in  equity  **.— The 
<iefcndaiit  on  a  treaty  of  marriage  for  his  daughter  with  the 
j>iaintiff  figned   a  writing,    comprising  the  terms  of  ap 

a  Ah.  Eq.  90.  b  Cafe  of  Olbom  and  Chapman,  M.  %$•  dr.  IL  sCh. 

Ca.  157.  c  1  Salk.  15S.  2  Vern.  652.       .     *  3  P.  W.  394. 
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agreement ;  and.  afterwards  defignrng  to  elude  the  forcf 
thereof,  and  get  loofe  from  it,  ordered  bis  daughter  to  in* 
veigle  the  plaiutiff  out  of  the  writing,  ^nd  then  marry  him, 
which  ihe  accordingly  did  ;  the  hafband  was  relieved  oa 
the  point  of  fraud,  and  the  father  conapelled  to  abide  by  hit 
^reement^ 

If  an  eftate  for  life  is  limited  to  A  upon  his  marriage  witli 
B^:  the  marriage  is  a  precedent  condStion  exprefledin  the 
grant  itfelf,  and  till  that  happens  no  eftate  is  veiled  in  A  (.--^ 
If  lands  are  granted  to  a  man  conditioned  to  take  the  donor 
to  h  is  wife  within  a  certain  time;  if  he  does  not  efpoufi: 
tier,  or  takes  anofiher  woman  to  wife,  or  any  other  way  dif«- 
irhlcjs  himfelf  from  taking  her  ^rceable  to  the  original  con-^ 
•dition  between  tbem,  then  the  donor  fhall  have  a  writ  of 
4entry  on  the  lands  <aufa  matrimsnii pralscuti  againft  him^  or 
whoever  elfe  is  in  the  lands. 

If  a  father  in  confideratioa  of  a  clerk's  marrying  h\t 
«iiangkter  doth  covenant  with  the  clerk's  father,  that  he  will 
procure  the  clerk  CO  be  prefented,  adtanitted,  inftituted,  and 
inducted  into  fuch  a  church  upon  the  next  avoidance  thereof, 
filch  is  a  if moniacal  contra£l  ^. 

If  a  man  makes  a  feoffment  to  the  ufe  of  his  intended  wife 
for  life,  with  remainder  to  the  ufe  of  her  firft-born  fon  in 
tail ;  here  till  be  marries,  the  ufe  rtfuhs  back  to  himfelf ; 
after  marriage  it  is  executed  in  the  wife  for  life,  and  if  flie 
dies  without  iffiie,  the  whole  refults  back  to  himfelf  in  fee. 
If  A  makes  a  feoffment  to  the  ufe  of  his  intended  wife,  and 
her  ddeft  fon  for  their  fives :  upon  tbe  marriage,  the  wife 
lakes  the  whole  ufe  in  fevcralty  i  and  upon  the  birth  of  a 

«  Ab.  Eq.  Ca.  »o.  %  Vera,  373.  f  Show.  Pari.  Caf.  83. 

fon, 
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Ton,  the  ufe  is  executed  jointly  in  them  both ;  this  is  called 
a  fecondary,  and  fometimes  a  Ihifting  ufe ;  for  whenever  the 
ufe  limited  by  the  deed  expires,  or  cannot  veft,  it  returns 
back  to  him  who  raifed  it,  after  fuch  expiration,  or  during 
fuch  irapoffibility,  and  is  ftyled  a  refulting  ufeb. — If  a 
feofFment  is  made  to  A  in  fee  iimple,  on  condition  diat  he 
marries  with  B  by  fuch  a  day ;  within  which  time  the  wo« 
man  dies,  or  the  ftoSor  marries  her  himfelf,  then  the  eftate 
ihall  be  vacated  and  determined :  the  condition  is  void,  and 
the  eftate  made  abfolute  in  the  feofiee ;  for  he  bad  by  the 
grant  the  eftate  vefted  in  him,  which  iball  not  be  defeated 
afterwards  by  an  impoi&bie  condition  '.—-Where  a  feoff- 
ment is  made  to  the  ufe  of  a  man  and  fuch  wife  as  he  ihall 
afterwards  marry,  for  term  of  their  lives,  and  he  afterwards 
marries,  in  this  cafe  it  feems  to  have  been  held  that  the 
hu(band  and  wife  had  a  joint  eftate,  though  vefted  at  dif- 
ferent times,  becaufe  the  ufe  of  the  wife's  eftate  was  in  abey- 
ance, and  dormant  till  the  intermarriage,  and  being  then 
awakened,  had  relation  back,  and  took  effe£l  from  the  ori* 
ginal  time  of  creation  ^.-^-If  lands  are  given  to  a  man,  and 
fuch  a  woman  as  Audi  be  bis  wife,  the  man  takes  the  whole. 
But  if  a  man  makes  a  feoffment  in  fee  to  the  ufe  of  himfelf, 
and  the  wife  that  fliall  be  ^  and  afterwards  he  takes  a  wife, 
.bis  wife  ihall  take  jointly  with  him,  although  alKat  firft 
yeiU  in  the  buiband  ^ — See  of  jointures  in  Chap.  VUI^ 

A  NY  verbal  agreement  made  upon  confideration  of  mar-« 

riage,  is  not  fufficient  to  ground  an^£tion  uppn,  but 

fome  note  pr  memor?mdum  of  it,  muft  at  leaft  be  made  ia 

h  Bacon  of  i}fes,  350,  351,  \  C««  lltU  S0<,       ^      ^  J)ycr,  3^, 

I  Rejp,  ig{,  ^  I  Co.  i«|« 
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writing,  and  figned  by  the  party  to  be  charged  therewith  ^« 
^-^A  woman  brought  an  action  againft  a  man,  fetting  forth  in 
her  declaration,  that  in  confideration  (he  promifed  to  marry 
the  defendant,  he  promifed  to  marry  her  on  his  father's 
death  9  who  is  fince  dead  ;  but  the  defendant  refbfed  fo  to 
do  I  and  has  flnce  married  another  woman,  which  ihe  laid 
at  a  thoufand  pounds.  And  a  verdi£t  was  given  her  for 
300I  "."^An  a£tion  of  covenant  was  brought  upon  a  mar« 
riage  contrail ;  being  a  promife  under  the  defendant's  hand 
and  feal,  and  in  his  hand  writing  to  the  following  tScSt : 
^f  I  do  hereby  promife  Mrs.  Catharine  Lowe,  that  I  will 
not  marry  with  any  perfon  befides  herfelf ;  if  I  do,  I  agree 
to  pay  the  faid  Catharine  Lowe  loool.  within  three  months 
next  after  I  ihall  marry  any  one  elfe,  witnefs  my  hand  New- 
Ihaw  Peers,  and  feal,  &c/'  Which  deed  was  executed  in 
1757;  and  in  1767,  Peers  married  another  woman,  where- 
upon this  a£lion  was  brought.  The  plaintiff  averred  in  her 
declaration^  that  flie  had  remained  fingle,  and  was  alwap 
willing  and  ready  to  marry  him,  while  he  continued  fingle  ^ 
but  that  he  married  Elizabeth  Gardener.  The  caufe  was 
tried  before  lord  Mansfield  at  Guildhall.  It  appeared  in 
evidence  by  letters  that  were  read,  that  there  had  been  a  long 
courtfliip,  and  that  this  obligation  was  fairly  and  voluntar 
rily  given  by  the  defendant  to  the  plaintiff.  He  pulled  the 
ftampt  paper  out  of  his  pocket,  and  wrote,  figned,  fealed 
and  executed  it,  in  the  prefence  of  one  witnefs.  And  a  wit- 
nefs who  faw  it  executed,  attefted  it  after  the  defendant  was 
gone.  Inhere  W9S  no  intercourfe  between  the  plaintiff  and 
defendant  afterwards.  The  fealing  by  the  defendant  was 
Contefted,  but  the  witnefs  to  the  deed  fwore,  that  the  defen- 
dant fealed  it  before  he  wrote  his  name ;  and  the  impreffion 
of  the  feal  on  the  i^on.d  was,  found  to  be  the  fame  with  that 

■  19  Car.  II,  c#  3.  "St^.  34, 

..  •     :^        .     .     -.  • 
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on  the  tetters  which  the  defendant  had  written  to  the  pla^il^ 
tiff**.  His  Idrdfllip  therefore  directed  the  jury  to  find  for 
the  plaintiff  with  icooK  damages^  if  they  thooght  the  dee^ 
to  be  a  good  (me«  If  this  dire£lion  was  Wrong,  he  gave  the 
defendant  leave  to  move  for  a  new  trial  without  cofis.-^Ac* 
cordingly  Mr.  Dunning  (folicitor  general)  moved  the  court 
of  King's  Bench  for  a  ntw  tria),  with  liberty  afterwards 
to  move  in  arreft  of  judgmcnt.-*-The  queftion  propofed  to 
be  debated  was,  whether  the  jury  could  give  any  more  oir 
lefs  damages  than  the  loool.  the  fpecific  fum  mentioned  in 
the  deed  ?  As  well  as,  whether  this  inftrument  is  good 
enbugh  in  lafw  to  fupport  any  a£lion  whatfoever  ?  1%  was 
agreed,  that  both  motions  (viz.  for  a  new  trial,  and  in  arreft 
of  judgment)  fliould  come  on  to  be  argued  together.  The 
opinions  of  lord  Mansfield  and  the  reft  of  the  judges,  were 
to  the  following  cfk&.  The  defendant,  in  his  declaration, 
pleads  non  ejifaflum.  But  it  was  proved  to  the  fatisfa£lion 
of  the  jury,  that  it  was  his  deed,  therefore  they  gave  loooI. 
damages  ;  and  by  law  and  juftice  he  ought  to  pay  the  lOOoI. 
money  in  the  meafure  of  value,  therefore  what  eife could  the 
jury  find  but  this  loool.  unlefs  they  had  alfo  given  intereft 
^ftcr  the  three  months.  The  money  was  payable  on  a  con- 
tingency, and  the  contingency  has  happened :  therefore  it 
ought  to  be  paid.  Where  the  precife  funi  is  not  the  cflen- 
tial  of  the.  agreement,  the  quantum  of  the  damages  may  be 
affefled  by  the  jury  \  but  where  the  precife  fiim  is  fixed  and 
agreed  upon  between  the  parties,  that  very  fum  is  the  afcer- 
tained  damages,  and  the  jury  are  confined  to  it.  Which 
brings  the  matter  to  the  validity  of  the  deed.     It  is  obje^led^ 

o  This  latter  clrcumftaflGe  is  not  reported  ;  but  the  writery''wlio  was  in  court* 
ftves  It  from  his  own  reeodeAion  of  the  trk!.  Ho  4ftewi^  ^htnk«>  that  x&m 
fetters  which  were  prodoced  in  courts  by  lord  Mansfield's  di region,  were  not 
read,  as  the  council  fpr  thedefendant  did  not  con^vert  the  i^evious  courtihlp. 
—Thefe  trlrial  circumndnces  are  mentioned,  not  to-!efl*enlhe  merit  of  a  moft 
ac^irate  anH  judicious  reporter,  but  merely  for  the  fake  of  prtfcifioo* 
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that  all  engagements  in  reftraint  of  marriage  are  void  ;  this 
engagemerrt  is  of  thiat  fort.     That  Acre  is  bcfides  no  confi- 
deration  for  this  contraftj  it  is  not  reciprocal,  here  is  no 
fBUtuality ;  which  is  eilential  to  the  validity  of  a  contntd^ 
It  is  anlWered,  that  this  conftru<flion  is  diredtly  contrary  ix> 
the  words  and  intention  of  the  deed,  which  amounts  to  a 
mutual  agreement  between  thofe  two  perfons,  to  marry  each 
other  ;  which  is  proved  by  the  plaintiff's  acceptance  of  the 
deed  ;  and  that  what  the  jury  have  found  is  a  fufficient  rca- 
ion  to  have  it  fuppofed,  that  there  was  fuch  a  mutual  agree- 
ment to  marry  each  other.     But  however  this  is,  there  is  at 
the  utmoft  only  a  contradt,  that  he  would  not  niarry  anjr 
other  woman  ;  and  that  if  he  fhould  marry  any  other  wo- 
man, he  would  pay  the  plaintiff  loboL  within  three  months > 
after  he  fbould  fo  marry ;  but  it  is  very  far  from  reftraining 
his  marrying  at  all.*— This  is  a  point  of  very  confiderable 
importance.— All  fuch  contrafts  ought  to  he  looked  upon  (a< 
lord  Hardwicke  faid  in  the  cafe  of  Woodhoufe,  v.  Shepley)* 
with  a  jealous  eye;  ev^ri  ftippofing  them  dear  of  any  direiSr 
fraud.     In  that  cafe^  lord  Hardwicke  did  not  proceed  on  any 
circumffarKres  of  particular  adhial  fraud,  but  on  public  and 
general  confiderations,  and  therefore  he  gave  no-  cofts»  Thefo 
engagements  are  liable  to  many  mifchiefs,  to  many  dan-* 
gerpus  confequences.     When  peclbns  of  different  (exes,  at^ 
tached  to  each,  other^  and  thus  contracting  to  inteimarry^ 
do  not  marryjmmediatelyj  there  is  always,  fome  reafon  ow 
ather  againft  it ;   as,  difapprabation  of  friends  and   rda'« 
iions  ;  inequality  of  circum&ances,  or  the  like ;  both  fide» 
ought  to  contiaue  free,  otherwi/e  fuch  contra&s  may  h» 
greatly  abufed ;    as,  by  putting  women*s  virtue  in  danger 
by  too  much  confidence  in  men  5  or  by  young  men  living 
with  women  without  being  married ;  therefore  thcfe  cotv- 
tradls  are  not  to  be  extended  by  implication.     But  here  is 
not  the  leaft  ground  to  fay,  that  this  man  has  engaged  to 
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marry  this  woman ;  much  lets  docs  any  thing  appear  of  her 
engaging  to  marry  him.  It  is  a  covenant  not  to  marry  any 
one  but  the  plaintiff  ;  and  yet  Ihe  was  under  no  obligation  to 
marry  him ;  fo  that  it  reftrained  him  from  marrying  at  all, 
in  cafe  (he  had  not  chofen  to  have  permitted  him  to  marry 
her*  There  is  a  great  difference  between  promifing  to  marry 
a  particular  perfon,  and  promifing  not  to  marry  any  one  elfe. 
There  is  no  colour  for  either  of  thofe  conftniAions  that 
have  been  offered  by  the  plaintiff's  covnciL  The  motion 
for  arrefl  of  judgment  would  not  have  been  proper  if  this 
was  a  covenant  to  marry  her ;  but  it  is  only  not  to  marry 
another*  The  words  are  plain  and  manifefl;'  and  the  inten- 
tion feems  to  have  been  agreeable  to  them.  The  deed  was 
executed  in  I757»  and  the  defendant  did  not  marry  till  1767* 
The  plaintiff  (he  lay  by,  and  never  made  a  requeft  to  him 
to  marry  her  ;  but  when  he  married  another^  flie  brought 
her  a&ion  of  covenant,  but  no  intercourfefnbfifted  between 
them  during  that  long  interval.  It  feems  to  have  been  un- 
derftood  by  the  parties  themfelves^  and  even  by  the  plaintiflF 
herfelf,  in  the  fame  fenfe  as  this  court  underftands  it  now. 
Another  reafon  why  we  &ould  not  ftrain  in  favour  of  this 
contract  is,  becaufe  if  there  was  really  any  mi|tual  ccmtradl 
under  fair  and  equal  circumftances,  the  plaintiff  will  fKU  be 
at  liberty  to  bring  her  a£fcion;  for  a  void  bond  can  never 
ftand  in  her  way.  Therefore  we  think,  that  what  pafled  at 
the  trial  was  perfedlly  right ;  that  the  meafure  of  damages 
was  a  thoufand  pounds,  and  that  this  was  fuch  a  contra^  as 
ought  not  to  be  carried  into  execution*  The  rule  for  a  new 
trial  was  difcharged,  and  the  judgment  arrefledP. 


P  Catharine  Lowe  agaiufi  Kewflnoi  Peers.  £.  S  Geo.  Ill*    4  Bur.  Mtaf* 
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Jbectfions  of  the  Courts  on  ReftriHions  laid  on  the  Liberty  of 
Marriage^  by  lajl  Wills  and  othirtvife, 

/^Eneralljr,  by  the  cccleriaftical  law,  all  conditions  againft 
the  liberty  of  marriage  are  unlawful,  as  being  a  re-^ 
ftraint  on  the  natural  liberty  of  mankind,  and  an  hindrance 
to  the  propagation  of  the  fpecies.  Therefore  if  a  legacy  is 
given  conditioned,  that  the  legatee  marry  according  to  the 
appointment,  arbitrament,  or  confent  of  fome  other  perfon^ 
this  condition  is  rejeded  as  unlawful  4.  But  if  the  legacy 
is  fo  conditioned  that  marriage  is  only  reftrained  in  rdfpe£t 
of  time,  place,  or  perfon,  then  fuch  conditions  are  not  abfo- 
lutely  to  be  reje<Sled.  Such  for  inftance  as,  not  to  marry" 
before  the  age  of  twenty  years  :  but  if  the  reftri£tion  is  ex- 
tended to  an  unreafonable  length  of  time  it  may  be  avoided  ; 
but  reftriflions^  not  to  marry  a  particular  perfon,  or  a  widow, 
or  a  woman  from  any  particular  place,  or  the  like,  are  good  \ 
In  the  temporal  courts  the  diftinflion  feems  generally  to  have 
been,  where  the  legacy  is  devifed  ever  to  another,  and 
where  it  is  not  devifed  over.  In  jhc  former  cafe  it  hath 
been  held  that  the  reftraint  (hall  be  good,  fo  as  the  legacy 
(hall  not  be  due  unlefs  the  condition  be  performed  ;  but  in 
the  latter  cafe  where  there  is  no  devife  over,  it  hath  been 
held  that  the  provifo  or  condition  is  only  in  terrorem^  to 
make  the  perfon  careful,  but  not  to  defeat  the  legacy  *. — In 
the  cafe  of  Pulling  and  Reddy,  lord  ch.  Hardwicke  deli- 
vered his  decifion,  that  if  a  woman  has  a  legacy  condi- 
tioned, that  Ihe  marry  with  the  confent  of  a  third  perfon, 
and  there  is  no  devife  over  in  cafe  (he  marries  without  fuch 
vconfenti  this  is  only  to  be  confidered  in  terrorem.     But  if 

q  Godol.  O.  I,,  45.  I  Ibi.  I  I  Chan.  C»,  22. 1  Vern.  20. 
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there  is  a  dcvife  over,  and  fhe  marries  in  oppoiition  to  cbcr 
dire^iqn  pf  th^  will,  the  legacy  ihall  go  to  the  perfoo  tc^ 
ivhom   it  is  ^  devifed  over.    And  his  lordihip  faid,  ^*  thi»* 
rule  is  taken  from  the  civil  law,  as  this  court  hatk  a  con-* 
CMrcent  jurifdi^tion  as  to  legacies.    But  if  a  portion  is   to 

I 

arife  out  of  lands,  and  there  is  no  devife  over,  in  that  cafe 
fhe  {h^I  not  have  it,  but  it  (hall  go  to  the  heir  ^  for  the  fpiri- 
tual  coart  hath  no  jurifdiclion  ^^  to  lands/*    There  may  be 
forae  doubt,   (he  faid)  where  money  .Is  given   to  be  laid  out 
in  latids^ — Robert  Bally  man  being  feifed  in  a  fee  fimple, 
duly  made  bis  will,  and  thereby  devifed  his  farm  called 
Parke,  &c«  upon  truft,  to  two  truftees  named,  for  his  fon 
Hobprt  Ballyman  for  life,  and  to  fuch  woman  as  Ihould  be 
his  wife  at  the  time  of  his  death,  in  jointure.     And  after 
her  death  then  to  the  children  of  his  faid  fon,  and  their  re- 
fppd^ive  heirs,  according  to  the  priority  of  fuch  children's 
birth.     And  on  failure  of  his  iiTue  then  to  the  teftator*s  two 
daughters.     Subje£l,   however,  to  the  following  provifo  : 
*<  Provided  always,   and  it  is  my  very  will  and  true  intent, 
2)nd  express  meaning,  that   in  cafe  my  fon  Robert  (hall 
marry  with  any  woman  not  having  a  competent  marriage 
portion,  $r  without  the  content  and  approbation  of  the  (kid 
tFuflfees,(  their  heirs  and  aiSgns  in  writing,  under  their  hands 
and  feals,  to  be  executed  in  the  prefence  of  two  or  more 
credible  witnefles  firft  had  and  obtained,  that  then  my  faid 
truftees,  their  heirs,  &c.  immediately  after  the  deceafe  of  my 
f^id  fon  Robert,  (hall  (land  and  be  feifed  of  the  faid  farm 
called  Parke,  for  the  ufe  of  my  two  daughters,  Hannah  and 
Elizabeth,   and  their  heirs  forever  ^   notwithftanding   the 
former  dcvife  thereof  to  my  fon  Robert's  Wjfe,  and  their 
iiTue.     And  this  provifo  is  not  intended  to  be  conftrued  or 
jUken  in  terrortm^  but  a  condition,  for  want  of  performance 

•  T.  1743,  i  WUf,  irr. 
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hereof,  in  every  refpeft,  the  faid  lands  called  Parke  fhall 
in  no  cafe  be  vefted  in  Aich  wife,  or  the  heirs  of  fuch  mar'* 
riage,  but  that  the  traftees  fliall  be  feifed  of  the  fame  for  th^ 
ufe  of  my  two  daughters."  The  teftator  Robert  Ballyman 
the  elder  died  feifed  in  1730.  His  fon  married  Mary  Ste- 
phens in  1739.  In  1765  he  died  leaving  the  faid  Mary  hil 
l^idow,  and  one  daughter,  who  married  Dennis,  the  de- 
fendant in  this  cauib.  Hannah  Ballyman^  the  daughter  of 
the  teftator,  died  in  1751.  Elizab«h,  the  other  daughter^ 
married  in  1732  Richard  Clarke,  one  of  the  truftees  named 
in  the  will.  The  two  truftees  were  both  living  at  the  time 
of  the  marriage  of  Robert  Ballyman  with  Mary  Stephens. 
The  daughter  of  Elizabeth  Clarke,  and  her  huft)and  Hur- 
ley in  her  right,  as  heir  at  law  of  her  mother  Elizabeth  de- 
ceafed,  claimed  title  to  the  faid  farm  on  the  death  of  Robert 
the  fon,  under  the  provifo  of  the  will.  Alledging  that  Mai'y 
Stephens  was  a  woman  of  no  circumftances,  and  had  not  a 
competent  marriage  portion  at  the  time  of  her  marriage,  and 
that  they  were  married  without  the  confent  of  the  truftees 
firft  had,  according  to  the  exprefs  direction  of  the  wilf.  Thr 
taufe  came  on  to  be  tried  at  the  aftizes  for  Devon,  when  the 
jury  founds  that  the  faid  Mary  Stephens  at  the  time  of  he^ 
marriage  with  R.  B.  had  a  competent  marriage  portion,  but 
that  he  married  her  without  any  confent  or  approbation  of 
the  truftees  named  in  the  will,  and  therefore  found  a  ver-> 
di£l  for  the  plaintiff^,  fubje£i  to  an  opinion  of  the  court  of 
King's  Bench,  upon  the  following  queftion,  viz.  Whethci^ 
the  plaintiff  had  a  right  to  recover  the  faid  premifes  ?  Aftef 
hearing  council  on  both  fides,  lord  Mansfield  delivered  the 
fcnfe  of  the  court  as  follows.  Conditions  in  reftrairit  of 
marriage  are  odious,  and  are  therefore  held  to  the  utmoA 
figout  and  ftriftnefs.  They  are  contrary  to  found  policy^ 
By  the  Reman  law  they  are  all  void.  In  the  prefent  ca(c 
the  forfeiture  is  fo  cruel  as  to  begin  with  the  innocent  iflue 
%         ■  La  of 
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of  the  offender,  whilft  he  himfelf  is  to  have  it  at  aH  events 
for  his  own  life.  This  teftator  confidered  money  as  the  only 
qualification  of  a  wife ;  but  he  ftill  means  to  leave  it  to  the 
judgment  of  the  truftees,  whether  there  might  not  be .  fome 
equivalent  for  money ;  he  only  meant  to  require  their  fane- 
tion  in  cafe  his  fon  married  a  woman  without  a  competent 
fortune.  Here  is  no  obje£lion  to  the  marriage ;  and  one 
of  the  truftees  is  become  one  of  the  devifees  over,  therefore 
a  cauib  of  objedlion  ought  to  be  ihewn,  otherwife  it  ihould 
be  coni^red  as  if  bis  confent  was  withholden  without 
reafon  ".> 


t^»mi^^ammmm»mm»a^m^^mmm^imm^m^tm^0m,^tmmm^mm0^^m»---^^^m^mmiimm^ 


CHAP.     V. 

Propertj  conveyed  or  altered  hj  Marriage^ 

T^Y  marriage  the  hufband  and  wife  become  one  perfon  iif 
^^  law  y  and  therefofe'Aich  an  Mnion  works  ^n  extinction 
or  revocation  of  feveral  a&s  done  by  her  before  the  marriage  y 
and  this  not  only  for  the  benefit  of  the  bulband,  but  like- 
wife  of  the  wife ;  who  if  (he  was  allowed,  at  her  pleafure  to 
refcind  and  break  through,  or  confirm  fevefal  aiEls,  (he 
inight  be  lb  far  influenced  by  her  hufband  as  to  do  things 
greatly  to  her  own  difadvantage.  But  in  things  which 
would  be  manifeftly  to  the  prejudice  of  both  hufband  and 
wife>  the  law  doth  not  make  her  adsvoid  ;  and  therefore  if 
a  feme-ible  makes  a  leafe  at  will,  or  is  leflee  at  will,  and 
afterwards  marries,  the  marriage  is  no  determination  of  hei 
will  fo  as  to  make  the  leafe  void,  but  ihe  herfelf  cannot  de- 
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termiAe  the  leafe  in  either  cafe,  without  the  confent  of  the 
luiibaiul  ^.     By  marriage  thoie  chattels  which  belonged  to 
the  woman  before  marriage^  are  by  z&  of  law  vefted  in  the 
bufband,  with  the  fame  degree  of.  property,  and  with  the 
lame  powers  as  the  wife  when  feU  had  over  them :  and  this 
is  founded  on  the  notion  of  an  unity  of  perfon  fubfifting 
between  the  huiband  and  wife ;  it  being  held  in  law  that 
they  are  one  perfon,  fo  that  the  very  being  and  eflence  of 
the  woman  is  fufpended  during  the  coverture,  or  entirely 
merged  and  incorporated  in  that  of   the  hufband.    And 
hence  it  follows,  that  whatever  perfonal  property  belongs  to 
the  wife  before  marriage  is  thereby  abfolutely  vefted  in  the 
Hufl>and,    In  a  real  eftate  he  only  gains  a  title  to  the  rents 
and  profits  during  coverture  :  for  that  dependiilg  uponfeodal 
principles^  remains  entire  to  the  wife  after  the  death  of  her 
Jiufband  ;  or  to  her  heirs,  if  (he  dies  before  him,  unlefs  by 
the  birth  of  a  child  he  becomes  tenant  for  life  by  the  cour- 
tefy.     But  in  chattel  iiiterefts,  the  fole  and  abiblute  property 
yefts  in  the  hufband,  to  be  difpofed  of  at  his  pleafure,  if  he 
choofes  to  take  poflelfion   of  them  :   for  unlefs  he  reduces 
^em .  to  polleffion,  by  exerciiing  fome  z&s  of  ownerfliip 
upon  tbecp,  no  property  vcfts  in  him,  but  they  (hall  remain 
tothewife^  or  to  her  reprefentative  after  the  coverture  is 
deterfQined.     There  is  therefore  a  very  confiderable  dif* 
ference  in  the  acquidtion  of  this  fpecies  of  property  by  the 
l^ufband,  according  to  the  fubje£t-matter,  viz.   whether  it 
be  a  chattel  real,  or  a  chattel  perfonal ;  and  pf  chattels  per- 
ibnal,  whether  it  be  in  poflTeiEon  or  in  a£tion  perfonal.    A 
chattel  real  vefts  in  the  huiband,  not  abfolutely,  hut  fui 
Vtodo,    As,  in  cafe  of  a  leafe  for  years,  the  hufband  (hall  re- 
ceive all  the  rents  and  profits  of  it,  and  may,  if  he  pleafes, 
^11^  furrender^  or difpofe of  itf  during  the  coverture"^;  if  hq 

tr  Cp.Vu.  }04.  Co.  Idt.  5j,  »  Co.  Lit.  4$. 

J*  3  ^e 


tJ^         ^"Tme  laws  R*8rtctiwc 

ke  outlawed  or  attaihted,  it  fltdll  be  forfeited  t»  the  king  t  s' 
it  is  liable  t6  execution  for  bt^  d«bts  ^ :  ttA  it  be  furvitti 
Aii  Wife  it  is  t»  all  intents  and  puf pdfeft  his  owft.  Yet  if  hd 
has  made  no  difpofitton  thereof  m  hit  life-tifne^  and  die* 
before  hi^  wife,  he  eannot  difpofe  of  it  by  Will " :  f6r  ft» 
hufband  having  made  no  alteration  in  the  pro^^rt^  itttltg 
bis  life,  it  never  was  transferred  frofn  the  Wife }  but  iffte^ 
hi^  death  fhe  &all  remain  in  her  ancient  pofRffion,  aftd  i% 
fliall  not  go  to  his  executors.  So  it  is  alfo  of  ehattell  pir^ 
jbriill,  (or  chofes  in  action)  as  debts  Mpotk  bond,  tOnt^aAs^ 
an^  the  like*  Thefe  the  hufband  may  harve  if  ^  pleifel  % 
thit  iS)  if  he  reduces  them  into  pofliffoft  by  receiving  or 
i^covering  them  at  law.  And  upon  fuch  retdpt  or  reeov'eiy 
they  are  abfoltitely  and  entirely  his  own  \  and  flrall  go  to  his 
^ecutors  or  adfninidrators,  or  as  he  ihall  beqaeath  them  bf 
Will,  and  fl)all  not  veft  in  ih6  wife.  But  if  he  die»  befe^^ 
he  has  recovered  or  reduced  them  into  poflefEdn,  fo  Ihat  afi 
his  death  they  ftil!  continue  things  in  adiop,  they  fl^all  Air* 
▼ive  to  the  wife ;  for  the  huibapd  never  exeited  ^  power 
he  had  of  obtaining  an  exclufii^e  property  in  them,  A^  f<^ 
if  aneftray  comes  into  his  wife's  franchife,  and  theh!^(baft# 
(eizes  it,  it  is  abfolutely  his  property  ;  but  if  he  dies  W(fh« 
out  feizing  it,  his  executors  are  not  now  at  liberty  t6  MM 
it,  but  the  wife,  or  her  heirs,  for  the  hu(band  never  e*€rffil 
the  right  he  had,  which  right  determined  with  the  coverfuf*,- 
Thus  in  both  thefe  fpecics  of  property,  the  law  is  the  fame,  i$ 
eafethe  wifefurvive^  thehufband  ;  but  in  cafe  the  hufband  fiir-^ 
Vives  the  wife,  the  law  is  very  different  with  refpeft  to  chattels 
ifcal  and  chofes  in  a<aion  ;  for  he  fliall  have  the  chattel  real 
by  furvivorlhip,  but  not  the  things  in  action  %  except  ift 
the  cafe  of  arrears  of  rent,  dtie  to  the  Wife  before  her  cover* 
lurcj  which  in  cafe  of  her  dea|h  arfb  given  to  the  hulband,  by 

X  Plowd.  ti%,'  y  to.  Lit.  351;  »  Topb.  5,  «  J  Mod.  186. 
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iftatute  32  Hen.  VIII.  c.  37.  And  the  reafon  for  the  gcneril 
law  is  this  :  that  the  hufband  is  in  abfolute  pofleffioti  trf  the 
chattel  real  during  the  coverture,  by  a  kind  of  joint-tendncy 
with  his  wife ;  >)i;rherefore  the  law  will  not  wreft  it  out  of  his 
hands,  and  give  it  to  her  reprefentatives  :  though  in  cafe  hie 
liad  died  firft,  it  would  have  furvived  to  the  wife,  unlefs  hfe 
thought  proper  in  his  life  time  to  alter  the  pofieflion.  But  i 
thing  in  aftion  fliall  not  furvive  to  him,  becaufe  he  nevet 
was  in  poiTeifion  of  it  at  all  during  the  coverture ;  and  the 
only  method  he  had  to  gain  pofTeflion  of  it,  was  by  fuing  ifl 
his  wife's  right :  but  as  after  her  death  he  cannot  (as  huf- 
band) bring  an  a£iion  in  her  right,  becaufe  they  are  no  longef* 
0ne  and  the  fame  perfon  in  law,  therefore  he  can  never  aii 
./uch  recover  the  poiTeilion.  Btit  he  ftill  will  be  entitled  t6 
be  her  adminiftrator  ;  and  may  in  that  capacity  recover  fuch 
things  in  a£lion,  as  became  due  to  her  before  or  during  the 
coverture.  Thus,  and  upon  thefe  reafons,  ftands  the  lav^ 
between  hufband  and  wife  t^ith  regard  to  chattels  real,  ana 
chofes  in  a£lion :  but  as  to  chattels  perfonal  or  chofes  iii 
poiTeffion,  which  riie  wife  hith  in  her  own  right,  as  feady 
money,  jewels,  faoufliold  goods,  and  the  like ;  the  hufbanci 
hath  therein  an  immediate  and  abfolute  property  devolving 
to  h!m  by  the  marriage,  not  only  potentially,  but  in  faft, 
which  never  can  again  revcft  in  the  wife  or  her  reprefenta- 
tive  **.  And  as  the  hufband  may  thus  generally  acquire  ^ 
property  in  all  the  perfonal  fubflance  of  the  wife,  fo  in  onfe 
particular  inflance  the  wife  may  acquire  a  property  in  fomi 
•f  her  hufband's  goods,  which  fhall  ttmnin  to  her  after  his 
>d€ath,  and  fhall  not  go  to  his  executors,  Thcfe  arc  called 
her  paraphernalia,  of  which  more  will  be  faid  hereafter : 
this  is  a  te^m  borrowed  from  the  civil  law  \  and  is  derived 
from  the  Greek  language,  fignifying  fomething  over  and 
above  her  dower.     Our  law  ufcs  it  to  fignify  the  apparel  and 

/ 
/ 

^  Cro.  Csir.  343.  c  i  RoU.  Abr.  911. 
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ornaments  of  the  wife,  fuitabi?  to  her  rank  and  degree^ 
which  (he  becomes  entitle  to  on  the  death  of  her  huiband, 
ov^r  and  above  her  jointure  or  dower  ^  and  preferably  to  all 
Other  repr^fent^tives  "^  i  and  the  jewels  of  a  peerefs,  ufually 
worn  by  her,  have  b^n  held  to  be  paraphernalia  *,  Neither 
can  the  hufband  devife  by  his  wUl  fuch  ornaments  and  jewels 
of  his  wife,  thotigh  during  his  life  perhaps  he  hath  the 
power  (if  unkindly  inclined  to  exert  it}  to  fell  them,  or  give 
0em  away  ^  But  if  flie  continues  in  the  ufe  of  them  till 
Jiis  death,  f^e  (ha]l  ^ifterwards  retain  them  againft  his  exe- 
cutors and  adminiftratprs,  and  all  other  perfons  except  cror 
ditors,  where  there  is  a  deficiency  of  aflets  s.  And  her  ne<T 
celTary  apparel  is  protedpd  even  againft  (he  c}aiai  of  credi^y 
tors  \ 

The  hufband  is  liable  to  the  wife's  debt$  contracted  befere 
inarriage,  whether  he  had  any  portion  with  her  or  pot  j  an4 
this  the  law  prefumes  reafonable,  becaufe  by  the  marriage 
the  hufband  acquire^  an  abfolute  intereft  in  the  perfonal  eftate 
of  the  wife,  and  as  the  receipt  of  the  rents  and  profits  df  her 
real  eftate  during  coverture,  alfo  whatever  accrues  to  her  by 
her  labour  pr  otherwife  during  coverture,  belongs  to  the  buf- 
band^  fo  in  favour  pf  creditors  *;  and  that  no  perfon*s  a^ 
|hall  prejudice  another,  the  ]aw  make$  the  bufband  liable  t<> 
thofe  debts  >vith  which  he  topk  her  attached*  But  if  a  feme** 
fole  indebted,  marries,  and  dies ;  the  hufband  ihall  not  be 
charged  \  for  they  mi|ft  hp  recovered  in  the  life  of  the 
wife.  If  hufband  and  ^if;  are  fucd  on  the  wife's  bond  en^ 
tered  into  by  the  wife  before  marj-jage  j  find  judgment  is  had 
thereupon,  and  tl^e  wife  dies  before  execution  ^  yet  the  hufn 
l>and  is  liable ;  fof  the  jqdgment  has  altered  the  debt.  If 
{he  hufb^d  is  ^bro^d^  beyond  fea,  ^d  the  wife  buys  necef^ 

^  %  Lron.  166.  «  Moor  aiS.  ^  Noy'j  Mn.  c.  49. 

I  J  J»,  W.  73P!  ^  B}»cWt,  Jk  IJ.  c.  »j. 
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iarks during  his  abfende,  this  is  a  good  evidence  for  a  jury 
to  {iippofe  the  confent  of  the  hufband  ^ 

Debt  againft  hufband  for  the.  lodging  of  his  wife,  and 
proof  only  made  that  he  formerly  cohabited  with  her,  and 
owned  her  as  his  wife ;  this  was  held  fufEcient  to  charge 
him.     But  the  hufband  may  difcbarge  himfelf  if  he  can  givQ 

fplopements  in  evidence  ^f 

» 

If  a  femercovert  is  found  guilty  of  a  battery,  and  fined, 
Aich  fine  ihall  not  be  levied  upon  the  hufband.  But  after 
the  hufband 's  death,  damages  or  a  fine  ihall  then  be  levied 
of  the  wife  herfelf  3  and'as  for  imprifonment,  or  other  cor- 
poral pain,  it  fhall  be  inflided  on  the  wife  only,  and  aot 
vpon  the  hufband  for  bis  wife's  z&^  or  default  \ 

The  hufband  is  by  law  anfwerable  for  all  anions  for  which 
)iis  wife  flood  attached  at  the  time  of  the  coverture ;  and  alfo 
for  all  torts  or  trefpailes  during  coverture  j  in  which  cafii 
the  a(Stion  mufl  be  joined  againfl  them  both ;  for  if  ilie  alone 
is  fued,  it  might  be  the  nieans  of  making  the  hufband's  pro- 
perty liable,  without  giving  him  an  opportunity  to  defend 
)iimfelf  "*•  If  a  man  and  his  wife  exhibit  their  bill  of  com-> 
plaint,  and  the  defendant  puts  in  an  anfwer,  and  the  man 
dies,  the  woman  ihall  be  at  her  eleflion  whether  ibe  will  ex- 
hibit a  new  bill,  or  proceed  upon  the  former,  and  the  de- 
fendant ihall  be  bound  by  the  anfwer  made  to  the  man  and 
his  wife".  If  a  man  exhibit  a  bill  againft  an  hufband  and 
wife  for  a  matter  wholly  concerning  the  wife,  ^nd  both  an- 
fwer; and  after  the  hufband  dies,  this  will  abate  the  fuit, 
^pd  the  plaintiff  cannot  proceed  againfl  the  wife  withput 

J  F,  N,  B.  a65,    3  Mod.  i86.     lO  Hen.  VI.  c.  lo.  x«.— c.  20  &  22.  1  Sid, 
?*7>  337«    *  ^  li  Mod.  372,  Vii  Mod.  253.    Dilt.  c.  135. 

P  I  Hen.  VI,  c,  ^9    Co,  Lit.  J3j.  *»  Par.  ic  Fcia»  3J3. 
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Revivor :  for  the  wife  (hall  not  be  conftraincd  to  abide  by  that 
anfwer  which  flie  made  with  her  hutband,  becaufe  flie  was 
then  under  the  power  and  coercion  of  her  huiband,  and  he 
t)eing  dead,  and  flie  feifed  of  the  thing  in  queftion  as  her 
former  eftate,  ihe  ought  to  make  a  new  anfwer ;  but  if  (he 
choofes  to  abide  by  the  anfwer  made  with  her  hufband,  the 
plaintiff  may  proceed  without  revivor  ^. 

A  feme-covert  lent  sol.  to  be  paid  at  20s.  by  the  week, 
ind  eme  fliilliiig  and  Axpence  intereft,  which  amounted  to 
thirty  (htllingi,  which  die  wife  exaded  and  received ;  zttA 
ibis  apfyearing  in  evidencti  in  an  a£lion  brought  by  the  huf- 
band  for  the  tnoney.  Holt  cb.  j.  ruled  it  to  be  an  ufurious 
^ontraA  by  the  btifband^  fulScient  to  dilbharge  and  avoicf 
the  obligation  in  a  civil  adion,  though  not  fufiicient  ta 
charge  the  huiband  in  a  criminal  indidment  p. 

Hufband  and  wife  may  be  joint*  tenants  ;  but  herein  tt  is  to 
lieobfbrved,  that  they  being  confidered  as  one  perfon  in  law; 
if  an  eftate  be  made  to  hufband  and  wife,  and  a  third  per- 
(on,  and  their  heirs;  the  hufband  and  wife  take  but  one 
moiety,  and  the  third  perfon  the  other  ''.—So  there  can  be 
jio  moieties  between  hufband  and  wife,  of  an  eftate  given  to 
them  jointly  during  coverture.  Therefore  if  lands  be  given 
to  hufband  and  wife,  and  their  heirs,  the  hufband  cannot 
during  the  wife's  life  difpofe  of  any  part  of  it,  but  the  whole 
mu;ft  go  to  the  furvivor  of  them  ^ — But  if  an  eftate  be  made 
to  a  man  and  a  woman,  and  their  heirs  before  marriage,  and 
after  they  intermarry,  the  hufband  and  wife  have  moieties 
between  them  '. 

A  woman  before  her  marriage  being  pofTefled  of  a  t^rm 
for  years  as  executrix  to  her  (irft  hufband,  and  which  was 

•  Bar.  &  Fern.  313,  P.  $kin.'34|,  q  Liu.  3ed,  291. 

r  Co.  Litt.  187.  >  Ibid, 
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liable  as  aiFets  to  the  payment  of  his  debts  ;  in  prder  thereto, 
and  to  raife  money  for  that  purpofe,  after  marrying- st  ftcond 
hufband,   flie,  together  with  her  hufband,  enter  iiito  an 
agreement  with  A  for  the  fale  of  the  houfe  fo  held  for  ytztif 
for  the  refidue  of  the  term :  for  which  A  agreed  to  pay  450I. ' 
whereof  216I.  was  to  be  allowed  in  diifcliarge  of  a  mortg^^e^ 
ahd  the  remiinihg  240],  to  be  paid  to  them.    Wher^u^xm 
they  execute  an  affignment  of  the  houfe  to  A,  with  a  receipt 
endorfed  thereon  for  the  whole  purchafe-money  ^   but  A  did 
ilot  then  pay  the  Whole  purchife-money,  but  gave  a  note  fot 
the  payment  of  21  ol.  to  the  mortgagee,  and  the  remaining 
240I.  to  the  faufband  and  wife  j  when  it  afterwards  appeared 
that  the  hu(l>and  and  wife  had  by  articles  before  marriagtf 
agrei^  to  fettte  the  houfe  in  queftion  for  the  benefit  of  thetn^ 
Iblves  and  thek  ifTue ;  of  which  the  purchafer  A  had  no  no-t 
tice  at  the  tirtie  of  his  purchafe.    The  hufband  and  wife 
admitted  that  there  were  fuch  articles,  but  inftfted  that  tlie 
houfe  laying  in   Middlefex,  tkofe  articles  were  never  9t^ 
giftered  in  the  Middlefex  ofSce,  and  therefore  void  as  againft 
f  he  purchafer  A.     But  on  an  hearing  before  the  mafief"  of 
£he  rolls  it  was  decreed,  that  the  two  notes  given  for  the 
|)urchaft-money  fhould  be  delivered  up,  on  a  re-ai5gnment 
of  the  houfe,  by  reafon  of  the  fraud  of  the  hufband  and  hii 
wife  in  concealing  the  articles,  which  decree  was  afterwards 
;a£Ermed  by  the  lord  chancellor  ^  ^ 

If  a  legacy  be  devifed  to  a  woman  who  takes  a  hufband, 
and  thehulband  empowers  a  perfon  by  his  letter  of  attorney 
toreteive  fuch  legacy,  and  he  by  virtue  of  fuch  authority 
Receives  it,  it  therefore  ceafes  to  be  a  thing  in  atSlion,  and 
becomes  a  thing  in  pofleffion,  and  the  hiiiband,  or  his  exe- 
cutor, after  the  death  of  the  wife^  fliall  have  aftion  upon 
jhis  receipt ". 

I  Ab.  E^.  Ca.  357,  ■  Vern*  626. 
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An  annuity  granted  to  a  feme-fole  by  indenture,  flie  Riar«r 
rying,  the  huiband  may  releafe  the  grantor  from  payment 
thereof  during  coverture,  but  on  his  deaths  the  right  thereto 
reverts  to  the  wife  \ 

Such  aAions  as  affirm  property,  as  rq>Ievin,  detinue,  &c« 
muft  be  brought  in  the  name  of  the  hufbandonly;  butfuch 
anions  as  difaffirm.  property,  as  trefpafs,  trover,  &c.  muft 
be  brought  in  the  joint  names  of  hufband  and  wife,  becaufe 
they  arc  founded  in  tort  made  before  coverture  ^.  But  in  all 
cafes  where  the  wife  fhall  not  have  the  thing  when  it  is  re- 
covered, neither  fole  to  herfelf,  nor  jointly  with  her  huf* 
bancU  but  the  huiband  only  (hall  have  it,  the  a^ion  ihall  be 
brought  in  his  name  only,  without  the  wife.— ->Adion  of 
trover  by  the  hufband  for  money,  which  the  wife  loft  at 
cards,  and  judgment  was^for  him,  though  (he  played  in  bit 
abfence  -,  yet  it  is  faid,  ths^t  the  hufband  may  have  a^oq 
for  the  money  won  by  her  % 

If  any  on?  tajces  away  another  ma|i^s  wife,  and  cloath) 
her,  afterwards  the  hufband  retakes  her  back,  the  garmenta 
Ihall  ceafe  to  be  the  property  of  him  who  provided  them^ 
being  now  annexed  to  the  pcrfon  of  the  woman  y. 

If  a  leafe  is  made  by  the  father  of  A.  in  truft,  for  the  ad- 
vancement of  his  daughter,  who  marries  with  him,  the  huf^ 
band  may  clearly  difpofe  of  this  term  without  any  remedy  at 
common  law  being  to  be  had  >, 

An  hu^and  pofTefled  of  a  terrh  of  feventy  years  in  right 
of  his  wife,  may  grant  a  leafe  of  thofe  lands  for  twenty  year^ 
to  commence  after  his  death,  which  (hall  bind  the  wife, 
becaufe  the  term  being  but  a  chattel,  he  had  a  power  to  dift 

"  Moor.  543,  w  Sid,  17a,    B»r.  &  ^/m.  319,  «  Bar.  k 

Fern.  3*0,  y  Mogr*  214.  %  i  ^,  ug, 
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pofe  of  it  wholly  j  but  by  his  will  he  cannot  dcvifc  any 
part  of  Aich  term.  The  rcfidue  is  likewife  liable  to  the 
debts,  or  forfeited  by  the  crimes  of  the  huftand  j  and  it 
feems,  that  if  the  hufl>and  nwkes  a  leafe  of  part  of  the  wife*s 
teroiY  conditioned  to  render  rent,  and  dies,  his  executors, 
and  not  his  wife,  fliall  have  the  rent  although  fhe  had  tbo 
reversion  *• 

A  man  fcafed  of  lands  in  right  of  his  wife,  if  the  ♦ife  is 
attainted  of  felony,  the  lord  Ihall  enter  and  ouft  the  hulband. 
He  gains  nothing  but  a  bare  reception  of  profits  till  iflue  had  5 
after  ifTue  he  has  eftate  for  life  ^. 

An  huiband  feifed  of  an  eftate  ^V^  uxoris^  cannot  make 
a  firm  and  valid  leafe  for  any  longer  term  than  the  Joint  lives 
of  himfelf  and  his  wife  ;  for  then  his  Thtereft  expires  j  but 
he  may  let  leafes  to  endure  fo  long  as  his  intereft  remains  ^. 
But  an  hufband  feifed  in  right  of  his  wife  in  fee  fimple,  or 
fee  tail,  provided  the  wife  joins  in  fuch  leafe,  may  bind  her 
and  her  heirs  thereby  ^, 

If  a  huffiand  makes  a  leafe  for  years  of  the  wife*s  fand, 
and  dies  before  the  expiration  of  fuch  leafe,  it  is  not  deter- 
mined nor  void  by  his  death,  but  voidable  by  the  entry  of 
his  wife  *.  If  hufband  and  wife  make  a  leafe  by  indenture 
for  term  of  years  rendering  rent,  the  leflee  enters  ;  the  hufr 
band  before  the  day  of  payment  of  the  rent  dies,  the  wife 
takes  another  hufband  before  the  day  of  payment,  who  ac- 
cepts the  rent  at  the  day,,  and  dies ^  the  wife  may  not  ouft 
the  leflee ;  fhe  might  have  avoided  the  term  before  the  day 
of  payment  at  her  pleafiire,  if  flie  had  not  affigned  away  that 
liberty  by  her  fecond  marriage  ^ 

a  Cro.  Gar.  344.  ^  Bro.  tit  Charge,  ixr.  ^  t  Roirs  Ab.  851. 

4  Af od.  91.    BUckft.  b,  Itf  6.  2a        .    •  Cto.  J«»  53.-  f  O 0*  Ja.  3^1. 
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By  the  doftrine  of  remainders  gnd  reverfions,  if  ht  who 
hath  the  reverfion  of  an  eftate  in  fee  marries  the  tenant  for 
years,  there  is  no  merger ;  for  he  hath  the  inheritance  in  his 
4bwn  right,  the  Icafe  in  the  right  of  his  wife*. — According 
to  the  law  phrafe,  whenever  a  greater  eftate  and  a  lefs  coin- 
cide, and  meet  in  one  and  the  fame  peribn,  without  any  in-* 
termediate  eftate ;  the  lefs  is  faid  to  be  merged,  that  is  funk^ 
or  drowned  in  the  greater, 

A  feoie-fole  feifed  of  a  manor  wherein  there  are  copy-* 
holds  marrying  one  of  the  copyholders,  that  copyhold  is 
fufpended  by  the  marriage  K 

If  an  hufb^nd  feifed  in  right  of  his  wife  of  a  manor  to 
yirhich  an  advowfon  is  appendant,  aliens  the  manor  by  acre^ 
to  diverfe  perfons,  faving  one  acre,  the  advowfon  Ihall  be 
appendant  to  th;U  acre ;  but  if  one  or  two  acres  of  the  manor 
be  granted  together  with  the  advowfon,  the  advowfon  is  ap- 
pendant to  fuch  land,  efpecially  after  the  grantee  hath  pre- 
fented*.  Or  if  a  leflee  for  life  of  a  manor  to  which  an 
advowfon  belongs  aliens  one. acre  with  the  advowfon  ap- 
pendapt,  it  is  feparated  from  the  manor  along  with  that  fingle 
acrciu  •  ,      .      •    \ 

/  If  a  man  marries  a  woman  pofTefled  of  an  advowfon,  or 
the  part  of  one,  to  her  and  her  heirs,  he  may  not  only  pre- 
ient  jointly  with  his  wife  during  the  coverture,  but  if  the 
church  being  void,  the  wife  dips,  having  no  iffue,  he  fiiall 
prefent  to  the  void  turn.  But  if  there  is  ifltie  by  her,  the 
Jlght  of  prefenting  is  veiled  in  him  as  tenant  by  thecourtefy* 
And  it  fhall  be  fo  although  the  right  of  patronage,  fo  far  as. 
it  was  in  the  wife,  defcends  to  her  heir  j  and  though  the  wife 

S  riowd.  4x8.     Cro.  Jac.  lys*     Co,  L.tt.  338,  h  Cro.  Jliz.  7.* 

I  WaX  c:  7.  I  Idem. 
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Hd  never  pKeCrnt  to  it,  bi(t  died  before  the  church  votkkdy 

&e  having  thereby  only  a  feifin  in  law ;  and  if  fuch  hufband 

die  after  having  prefented  to  fuch  church,  and  before  the 

church  is  filled,  the  huiband's  executors  ihall  have  the  tusn^ 

and  not  the  heirs  K     Such  marriages  as  are  invalid  for  any 

€^f  the  reafons  which  are  cognizable  by  the  ecclefiaftical 

court,  cannpc  be  confidered  as  null  in  any  temporal  court, 

ynlefs  afentence  be  actually  obtained  in  the  ecclefiaftical 

court,  declaring  them  fo  to  be.     Therefore  all  property 

transferrable  in  confequence  of  fuch  marriage  muft  be  ad-* 

judged  in  the  fan^e  ms^nner  as  if  the  marriage  was,  to  all 

iintems  and  purpofes,  legal  and  unexceptionable,  until  fuch 

j^arriagt  19  declared  null  and  void.     And  if  no  fuch  difan- 

I)^lling  takes  place  during  the  life-time  of  the  parties,  they 

are  efteef^ed  valid  to  all  civil  purpofes,   and  the  matter  is  no 

longer  cognizable  in  the  ecclefiaftical  court.     Thus  a  maa 

who  married  his  firft  wife's  fifter,  fhe  dying,  the  ecclefiaftical 

court  was  moved  to  annul  the  fecond  inceftuous  marriage. 

2ind  baftardize  the  ifiue ;  but  thje  court  of  King's  Bench 

granted  a  prohibition  to  ftop  proceedings^   founded  on   this 

principle  of  reafon,  that  one  of  the  parties  being  deceafed, 

the  ecclefiaftical  cenfure  could  not  operate,  and  all  fentencoa 

^here  pronoqnced  being  pro  fafute  anvnarunij  no  fuch  tStSt 

CQuld  in  this  cafe  be  produced^     The  marriage  therefore  wa^ 

,conr;dered  as  valid  with  refpe£l  to  the  iflue,  who  were  deemed 

legitimate ;  but  the   furviving  offender,  the  hufl^and,  was 

permitted  to  be  proceeded  againft  for  inceft". 

An  hufl>and  giving  a  bond  to  his  wife  for  payment  of  a 
fum  of  money  in  cafe  fbefurvive  him  ;  and  after  becoming 
bankrupt,  the  wife  fhall  claim  no  divident  outof  hiseftateby 
virtue  of  fuch  bond.  But  the  lord  chancellor  obfcrved, 
^at  a  bottomree  bond  entered  into,  and  the  ihip  returning 

1  Watf.  c.  9.  ^  Salk*  548,  See  B.  i  c. 

fafe 


i6o  Trft  LAWS  RfisPEcTiNa 

fafe  before  the  diriitni  aAualljr  Inadc,  (he  fliould  receive 
her  (hare  of  the  dividend,  though  the  bond  was  contingent 
at  iirft,  becaufe  the  contingency  was  then  at  an  end  ■•  But 
if  a  feaie<-covert  agree  to  fell  her  inheritance,  on  condition 
that  part  of  the  money  ariflng  from  the  land  fold  (hall  be  to 
ber  own  proper  ufe ;  and  fuch  proportion  is  vefted  in  the 
bands  of  truftees,  fuch  money  (hall  not  be  liable  to  the 
bufband's  debts,  even  though  the  wife  afterwards  agrees  that 
it  (hould  be  liable  ^ 

An  hufband  promifes  to  leave  his  wife  400I.  if  (he  will 

join  in  fale  of  her  lands,  and  let  him  have  the  money  to  trade 

with;  (he joins,  and  (ix  months  after  he  gives  bcitd  to  a 

firanger  to  pay  his  wife  300I.  after  his  death  ;  and  Halech,  j« 

was  of  opinion,  that  this  bond  was  not  fraudulent  againft 

creditors  \ 

» 
If  a  feme-fole  is  feifed  of  lands  in  fee,  of  which  (he  i» 

diflcifed,  l^nd  afterwards  marries,  the  itufband  and  wife,  in 

light  of  the  wife  may  enter,  and  ouft  the  difieifor ;  but  if 

daring  her  coverture  no  fuch  entry  is  made,  and  the  difieifor^ 

die  feifed,   the  wife  cannot  enter  after  the  death  of  her  huf- 

band,  becaufe  (he  Ibould  have  done  it  when  fole,  and  it  was 

kr  folly  to  take  fuch  an  hufband  as  would  not  enter  before 
e  defcent  to  the  difleifof'sheir.  But  if  the  woman  was 
within  age  at  the  time  of  her  marriage,  then  the  dying  feifed 
(hall  not,  after  the  death  of  her  hufband,  take  away  her  right 
of  entry  to  ouft  the  heir,  becaufe  no  folly  can  in  that  cafe 
be  accounted  to  her  before  coverture,  and  afterwards  (he 
cannot  enter  without  her  hufbaufi  q. 

Lands  are  given  to  A  and  to  B,  a  feme-fole,  and  the  Kefrt 
of  the  body  of  A.     A  and  B  intermarry ;  the  hufband  fufFers 

o  Cafe  of  ChawelUnd  Caflanet,  M,  1718.  Bat.  &  Fcra.  73.         ®  4  Vcrn.64 
9  9  htv.  148.      '    '^  Bar,  ScFera,  J99, 
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t  common  recovery  againft  himfelf  only,  without  himiiig  hit 
wife  :  the  recovery  is  falfified  for  one  moiety,  becaaft  thi 
wife  who  was  joint-tenant  with  A  Wis  hot  narti^d,  and  ft 
party  to  the  recovery.  It  therefor^  dnhot  bind  thtAAbi^f 
of  the  wife  ^ 

If  a  feoffee  to  ufes  whether  man  or  woman  m&rries,  fhi 
wife  who  was  afligned  her  dower  is  not  liable  to  perform  the 
ufe,  nor  the  huiband  who  retained  the  pofielEon  as  tenant 
by  the  courtefy ;  becaufe  in  either  cafe  they  were  not  parties 
to  the  trufi,  but  came  in  by  a£l  of  law  '•     But  at  prefont 
trufts  are  made  to  anfwer  all  the  beneficial  ends  of  ufes  witlv- 
cut  their  inconveniencids  or  frauds.    The  truflee  is   confix* 
dered  as  merely  the  infirument  of  conveyance^  and  can  ia 
no  fliape  afFeA  the  eflatC)  unlefs  by  alienation  for  a  valuable 
confideraticn^  to  a  purchafer  without  notice  j  which  as  cifiuf 
que  ufe  is  generally  in  pofleffion  of  the  land,  is  a  thing  that 
can  rarely  happen.     The  truft  will  defcend,  ma^  be  alianelf 
is  liable  to  debts,  to  forfeiture,  to  leafes,  and  other  incum« 
br^nce?,  nay  eVcn  to  the  curcefy  of  the  huiband,  as  if  it  was 
»n  eftate  skt  law*     It  has  not  yet  indeed  been  fubjedl  to 
dower,  more  to  a  cautious  adherence  to  fonie  haifty  prsoi^ 
dents  \  than  from  any  well-grounded  principle.     It  hath 
alfo  been  held  not  liable  to  efcheat  to  the  lord.  In  confe<« 
quence  of  attainder  or  want  of  heirs ",  becaufe  the  truft'  could 
never  be  intended  fot  his  benefit. 

* 

A  fnan  feifed  of  land,  may  make  a  kind  of  <forive3fflnce 
called  a  covenant,  to  ftand  feifed  to  ufes  by  which  he  cove- 
nants in  conilderation  of  blood  or  marriage  >  that  he  will 

r  Lord  Norris's  Cafe,  i  tevn.  270.  ,  Blackfl.  b.  11.  c.  40.  j  t  CIi« 

Rep.  %^  2,  F.  W.  640.  u  Hirdr  ^i^  QtA  9$  Bm^*  toi  WhMt^ 
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ftand  feifed  of  the  fame  to  the  ufe  of  his  child,  wife,  or 
kinfman,  for  life  in  tail  or  in  fee.  The  party  intended  to  be 
benefited  having  by  this  means  acquired  the  ufe,  is  thereby 
put  at  once  into  corporal  pofleffion  of  the  land  ;  but  this  kind 
of  convejTtnce  can  only  uke  efFcd,  when  made  upon  fuch 
weighty  and  interefting  confiderations  as  thofe  of  blood  or 
marriage  \ 

A.  marries  B.  an  adminiftratrrx,  who  had  wafted  a  great 
part  of  the  eftate  before  the  marriage.  Afterwards,  a  foit 
is  brought  againft  them  for  a  difiribution,  and  a  decree  is 
obtained,  when  the  wife  dies ;  and  the  court  decree,  that 
the  hufband  is  not  to  be  charged  further,  than  with  what 
came  to  his  or  his  wife's  hands  after  marriage  ^. 

Goods  devifed  to  a  feme-covert  for  life,  and  after  ber  de- 
ceafe  to  A.  if  the  wife  living  apart  from  her  hufband  wafle 
fuch  goods,  the  hufband  fhall  on  her  dearth  be  charged  by 
A.  to  make  good  fuch  wafle  '. 

The  hufband  is  not  chargeable  in  a  court  of  law  or  equity, 
with  any  debts  of  his  wife  after  her  deceafe  \  no  not  evca 

thoi^h  he  had  a  large  fortune  with  her  *. 

•  .  . 

If  an  hufband  feifed  jura  tixms^  Ihall  after  the  determi- 
nation of  his  intereft  therein,  hold  over  and  continue  in 
pofTeilion  of  the  lands  or  tenements,  he  is  adjudged  to  be  a 
trefpalTer,  and  the  reverfioner  or  remainder  man,  may  once 
in  every  year,  by  motion  in  the  court  of  chancery,  procure 
ihecefiui  que  vity  or  holder  of  the  lands  for  life,  to  be  pro* 
duced  by  the  tenant  of  the  lands ;  or  he  may  enter  thereon 
in  cafe  of  a  refufal,  or  wilful  negleiS  ^.  And  if  the  hufl)and 
holds  over  the  land  of  which  he  is  fo  feifed  after  the  deter- 

^      X  Bad»*s  Vfcof  the  Law,  t$u    '      '  2  Vint.  iiS.  *  x  Veni«  243. 

,^  Cafes,  Talb,  173.    3  P.  W.  409.  ^  6  Ann.  c.  7, 
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Dlinatlon  of  his  right  by  the  death  of  his  wife^  the  revef« 
iioner  is  entitled  tb  recover  by  adion  of  debt,  a  rent  df 
double  the  annual  value  of  the  premifes  in  cafe  he  himfelf* 
hath  demanded  dhd  given  notice  in  writing  to  cteliver  thd 
poffeffion*. 

An  hufban^  feifed  in  righ€  of  his  wife^  is  entitled  to  em« 
blements  of  fuch  inheritance  on  her  death  "^4 

Where  the  wife  is  exiicutrix  and  legatee^  if  ihe  claims  ai 
<^xecutrix,  marries,  and  then  dies  ;  if  the  fecond  huiband 
Ivili  have  advantage  of  it|  he  muft  take  letters  of  admini-i 
ftration^  de  honis  noH  of  the  firft  hufbahd,  and  not  of  thd 
wife ;  but  if  flie  had  claimed  the  land^  and  the  tetm  In  it  as 
legatee,  and  had  not  been  in  pofleflion,  adminiftration  taken 
of  the  rights  and  debts  of  the  wi/e  had  been  gbod  as  to  that 
Intent,  though  the  Wife  was  not  in  a<!^ua}  poiTeffion,  but 
bnly  h^d  a  right  to  it )  ahd  of  fuch  things  in  tcWoti  the  huf-* 
band  might  be  executor  or  adminiilrator  to  his  wife ;  aiid  i^  ' 
the  hufband  takes  adminiftration  differently,  and  brings  ac« 
tioii,  he  will  be  nonfuit  ^ 

Of  Titutnt  %y  the  Curuff  nf  Engkni. 

A  Tenant  ij  the  cUrtefy  of  England  is^  where  a  tniA 
iparries  a  woman  feifed  of  lands  or  tenemenu  in  fee 
ilmple,  or  fee  tail}  that  is^  of  any  eftate  of  inheritance | 
-and  has  by  her  iflue  born  alive^  which  was  capable  of  inhe- 
riting her  eftate«  In  that  cafe  he  fhall,  on  thc^  death  of  hii 
wife,  hold  the  lands  for  his  life^  as  tenant  by  the  curtefy 
of  England  ^  And  the  hufband  is  entitled  to  do  homage  to 
the  lord  for  the  wife^  lands  alone^    This  law  prevails  like** 

c  4  Geo.  II.  c.  2%,  4  Litt.  fea.  JS.  #  t^*  Mt 

Xitr4  Sea.  31^.5*4 
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wjie  in  Scotland  and  Ireland  <•  By  the  fieodal  law,  if  a 
woman  feifcdpf  lands  had  iffi^e  by  her  hulband  and  died,  the 
hutband  was  the  natural  guardian  of  the  child,  and  as  fuch 
is  i9  reafon  entitled  to  the  profits  of  the  lands  in  order  to 
maintain  it ;  and  therefore  the  heir  apparent  of  the  tenant 
by  the  curtefy,  could  not  be  in  ward  to  the  lord  of  the  fee, 
during  the  life  of  fuch  tenant.  As  foon  therefore  as  any 
child  was  born,  the  father  began  to  have  a  permanant  intereft 
in  the  lands ;  he  became  one  of  the  fares  ci^rtlsj  and  was 
called  tenant  by  the  curtefy  initiate.  And  this  eftate  being 
Qnce  veiled  in  him  by  the  birth  of  the  child,  was  not  liable 
to  be  determined  by  the  fubfequent  death  or  coming  of  age 
of  the  infant  ^.  There  arc  four  requifites  neceflary  to  make 
a  tenancy  by  the  curtefy, — marriage — feilin  of  the  wife — 
iflue — and  .death  of  the  wife.  The  marriage  muft  be  cano- 
nical and  legal.  The  feifm  of  the  wife  muft  be  an  a£lual 
ieifin  or  poilei&on  of  the  lands ;  not  a  bare  right  to  poflTefs, 
which  is  a  feifin  in  law  i  but  an  a£lual  pofleffiop,  which  is  a 
ieifin  in  deed.  And  therefore  a  man  (hall  not  be  tenant  by 
the  curtefy  of  a  remainder  or  reverfion*  But  of  fome  incor-^ 
poreal  hereditaments,  a  man  may  be  tenant  by  the  curtefy, 
though  there  has  been  no  a<^ual  feifin  of  the  wife  j  as  in  cafe 
of  an  advowfon,  as  has  been  already  (hewn  in  page  158,  where 
the  church  has  not  become  void  in  the  life  time  of  the  wife, 
whkh  a  man  may  hold  by  the  curtefy,  becaufe  it  is  impof- 
fible  to  have  had  aAual  feifin  of  it,  and  imp$tiMtia  excujat 
iegHtt.  If  a  wife  be  an  ideot,  the  huiband  (hall  not  be  te« 
nant  by  the  curtefy  of  her  lands  \  for  the  king  by  preroga- 
tive is  entitled  to  them,  the  inftant  ihe  herfelf  has  any  title, 
imd  fince  flie  never  could  be  rightfully  feifed  of  thefe  lands, 
and  the  huftand's  title  depends  entirely  on  her  feifin,  the 
)iu(band  caf\  have  no  title  as  tenant  by  the  curtefy  K  The 
ifllie  muft  b^  born  alive.     Some  have  had  a  notion,  that  it 

S  By  in  Order  of  Hen.  III.  ^  z  Bac*  Ab.  659. .  •  Plow.  263. 
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muft  be  heard  to  cry ;  but  that  is  a  miftakc.     Crying  indeed 
id  the  ftrongeft  evidence  of  it^  being  born  alive,  but  it  is 
not  thp  only  evidence.    The  ifftfe  alfo  iriuft  be  born  during 
the  Irfe  of  the  mother ;  fdr  if  the  mother  rfies  in  Tabour,  and 
the  caei^rfart  operation-  i^  performed,  the  htjfband  ih  that 
<wfe  fhall  not  be  tenant  by  the  curtefy;  becaufe  at  the  in-' 
ftant  of  the  mother's  death,  he  was  deafly  liot  ctititlcd,'  as 
having  had  no  iffue  borrr,  but  the"  land  defcendedto  the  child 
while  yet  in  its  mother's  womb  ;  and  the  eftate  being  once 
vefllcd,  fliall  not  afterwards  be  taken  aw^y  ^.      In  gavel- 
kmd  latnds  a  hufbartd  may  be  tenant  by  the  curtcfy  without' 
hfftritig  any  iffue  K    But  iit genera^!  there  muft  be  iffiie  botit' ; 
and  ItJch  rfRic  mnft  alfo* be  capaMdofmhcritrng^thcmotherV 
tfftate,     ThcreWc  if  a  Woman  be  tenamt  in  tail*  Aale,  and* 
ftfith  only  a  daughter  bom,  the  hofband  is^ttot  thereby  en«* 
tftfcd  to  be  tenant  by  the  ctirtcfy ;  becaufe  iboh  female  iffue' 
can  never  inrherit  an  eftatef  fo  defcendlng.     And  this  feems  to* 
lie  the  true  reaibh  why  the  htf fbamd'  cannot  be  tetiant  by  the 
eurtefy  of  any  lands,  oi  which  the  wife  was  not  aftuall/ 
ffeifed;  beeatrfein  order  ta  eh  title*  himfd?  tto  fuch  eftate,  he^ 
muft  batne  bfegottett  iffue  j  tRat  maybe  heir  ta  the  wife; 
But  no-  one  by  the!  ftanding  f ufe  of  law,  can  be  heir  to  the 
smteftor'of  any  land,  whereof  the  anceffior  was  nor  afhially 
feifed ;  and  therefore  as  the  hufband  bnth  never  begotten  any" 
iffue  that  can  be  heir  to  thof<?  lands,  he  fhall  not  be  tenant 
of  them  by  the  eurtefy.     And  hence  we  may  obferve,  with 
how  much  nicety  and  confideration  the  old  rules  of  law  were 
fnamed^>and  how  clofejy  they  aiierconileAed';iild  interwoven 
together,  fupporting,   illuftrating,  and  demonftnating  one 
another.     The  time  when  the  iffue  was  bora  is /immaterial, 
provided'it  were  during  the  coverture.     For  whether  it  were 
.  born  before  or  after  the  wife's  feifin  of  the  lands }  whether 
it  be  living  or  dead  at  the  time  of  the  feifin,  or  at  the  time 

^  Co.  Lift.  29,  30.  '      ^  Ibid. 
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of  the  wife's  deceafe,  the  hufb^nd  ihall  be  tenant  by  the  cur« 
tefy.  And  it  was  before  obferyed,  that  he  docs  this  intMU^ 
and  may  do  many  z&^  to  charge  the  lands  \  but  his  eftato 
IS  not  copfun^miit^  till  the  death  of  th^  wife^  which  is  the. 
laft  req^ifite  to  malM)  a  tenant  by  the  curtefy  «•  But  though 
H  nian  cannot  be  tenant  by  the  curtefy  of  ^  bare  right,  title, 
life,  reverfion  or  remainder  eicpc£lant  upon  any  cftate  or 
freehold,  yet  if  fuch  particular  eftate  determine  to  the  wife 
during  coverture,'  he  ihall  then  inherit  at  her  deceafe.  A 
copyholder  may,  in  many  manors,  be  tenant  by  the  cur* 
tefy,  firbjed):,  however,  to  be  deprived  of  it  upon  the  con-i 
currence  of  thofe  circumftances  which  the  will  of  the  lord 
promulged  by  immemorial  cuftom  haB  declared  to  be  aYor- 
feiturei  or  sibfolute  determination  of  his  intereft.  As,  in 
{pmt  manors,  the  want  of  liTue  m»le;  in  others  the  cutting 
down  timber ;  the  non-payment  of  a  fine,  and  the  like  ; 
but  the  freehold  of  the  whole  manor  abides  alwayi;  in  the 
lord  only,  who  hath  granted  out  the  ufe  and  occupation, 
but  not  the  .corporal  feii;n  or  true  pgfleffion  of  certain  parts 
or  parcels  tl^ereof  to  fuch  his  cuftomary  tenant  at  will  ", 
If  a  woman,  the  tenant  in  tail  general,  carries  and  has  ifiiie, 
which  ifTue  die,  and  afterwards  the  wife ;  notwithftanding 
the  eftafe  is  thereby  determined,  yet  the  bufband  i)ia}l  be 
tpi^ant  by  the  curtefy  ^. 


f*  fijackft.  b.  IT.  c.  t.  '^  BUckft*  b.  U.  c,  9.  *  t  C«.  36* 
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CHAP.        VI. 
Of  ihi  ConAtim  of  a  Wife. 

PriviUget^  $f  a    Siuan^ConforU 

^T^HE  wifeof  the  reigning  king  is,  in  confequence  of  her 
^  marriage,  entitled  to  many  peculiar  privileges.  She 
alone  is  exempt  from  the  general  laws  refpeAing  yim^x* 
covert^  which  do  not  fuffer  them  to  be  confidered  as  capable 
of  pofleifing  any  property  in  their  own  right ;  on  the  con- 
trary the  queen-confort  is  entitled  to  a  legal  and  feparate 
exiftence,  independent  of  her  hufband  ;  {be  may  purchafe 
property  in  lands,  and  makt  conveyance  of  lands,  and  do 
other  a£^s  peculiar  to  the  right  owner,  without  the  interfe-^ 
rence  of  her  hufband.  A  grant  likewife  made  by  the  king 
to  her  is  a  good  one,  which  is  not  the  cafe  with  any  other 
hufband's  grant  to  his  wife.  She  may  alfo  fue  and  be  fued 
alone,  without  joining  her  hufband.  She  may  alfo  have  a 
feparate  property  in  goods  as  well  as  land,  and  have  a  right 
to  difpofe  of  them  by  will  \  and  in  all  legal  proceedings  ibe 
is  looked  upon  as  a  feme«foIe,  and  not  as  a  feme-covert,  as  a 
iingle,  not  as  a  married  woman  ^  She  may  be  endowed, 
although  an  alien,  for  the  law  makes  ^a  particular  rcferve  on 
her  account,  all  widows  who  are  aliens  being  barred  of  their 
dower«-«-^The  queen-confort  cannot  be  feifed  of  lands  to 
truft,  or  any  life  but  her  own.  So  that  (be  may  hold  land, 
but  is  not  compellable  to  execute  the  truft.  Further,  the 
^een  pays  no  toll,  and  is  not  liable  to  any  amercment  in 
any  court :  but  in  every  other  refpe£t  (he  is  upon  the  fame 
footing  with  other  fubjeds,  being  to  all  intents  and  purpofes 

!  -  '  •        ■ 
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the  king's  fubjeft,  apd  not  his  equal  <i.     Queen  Gold,  or 
aurum  rigina^   is  a  royal  revenue  belonging  to  every  queen- 
confort  of  England,  during  ber  marriage  with  the  king  of 
England  y  and  due  from  every  perfon  who  hath  made  a  vo« 
luntary  offering  ox  fine  to  the  king,  amounting  to  ten  marks 
or  upwards,   in  coniideratton  of  any  privileges,  grants,  li« 
cenfes,  pardons,  or  other  matter  of  royal  favour  conferred 
upon  him  by  the  king  :  and  it  is  due  in  the  proportion  of 
one-tenth  part  more,  over  and  above  the  entire  offering  or 
fine  made  to  the  king,  and  becomes  an  a£lual  debt  of  record 
to  the  queen*s  majefty,  by  the  mere  recording  the  fine  ^     As, 
if  an  hundred  marks  of  filver  be  given  to  the  king  for  liberty 
to  take  in  mortmain  ;  or  to  have  a  fair,  market,  park,  clofi?, 
oj:.free  warren  :  there  the  queen  is  entitled  to  ten  marks  of 
fllver,  or  (what  was  formerly  an  equivalent  dcnoipination) 
to  one  mark  in  gold,  by  the  name  of  Queen  Gold,  oxaurum 
regina\     But  no  fuch  payment  is  due  for  any  aids  ox  fubfi- 
df^s  granted  to  the  king  in  parliament,  or  convocation  ;  nor 
for  fines  impofed  by  courts  on  oiFenders,  againft  their  win  ; 
por  for  voluntary  prefents  to  the  king,   without  any  conC* 
deration  moving  from  him  to  the  fubjecft  j  nor  for  any  fale  or 
contraA,  whereby  the  prefent  pofleilions  or  revenues  of  the 
crown  are  granted  away  or  diminifhed '.     The  revenue  of 
onr  ancient  queens,  be  fore  and  foon  after  the  conqueft,  feems 
to  haveconfiftcd  \n  certain  reservations  of  rents  out  of  the 
demefae  lands  of  the  crown,   which  were  exprefsly  appro- 
priated to  her  majefty,  diftindl  from  the  king.     It  it  firequent 
jn  domefday-book,   after  fpecifying  the  rent  due  to  the 
crown,  to  add  likewife  the  quantity  of  gofd,  or  other  ren- 
ders referved  to  the  queen,     Thele  were  frjcqnently  appro- 
prtated  to  particular  purpofes  |  to  buy  wool  for  her  majefty^ 
ulfe  \  to  purchafe  oil  for  her  larops ;  or  to  furntib  her  attire 

4  Fincli  L.  185.  '  Pryn.  Anr.  Reg.  »•  *  12  Eep.  %u 
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ftom  head  to  foot,  which  was  frequently  very  coftly,  as  one 
fingle  robcin  the  fifth  year  of  Henry  11.  ftood  the  city  of 
London    in  upwards  of    fourfcore  pounds  u :    a  practice 
fomewhat  fimilar  to  that  in  the  eaftern  countries,  where  all 
the  cities  and  provinces  were  fpecifically  aiSgned   to  pur- 
chafe  particular  parts  of  the  queen's  apparel.     And  for  a 
further  addition  to  her  income,  this  duty  of  Queen  Gold  is 
fuppofed  to  have  been  originally  granted  ;  thofe  matters  of 
grace  and  favour,  out  of  which  it  arofe,  being  frequently  cb« 
tained  from  the  crown,  by  the  powerful  interceffion  of  the 
qu^en.  .  There  are  traces  of  its  payment,  though  obfcurc 
ones,  in  the:  book  of  Domefday,  and  in  the  great  pipe- roll  of 
Henry  the  Firft.    In  the  reign  of  Henry  the  Second,  the 
manner  of  coUeAing  it  appears  to  have  been  wdl  underftood, 
and  it  .forms  a  diftim^  bead  in  the  ancient  dialogue  of  the 
exchequer,,  written  in  the  time  of  that  prince,  and  ufually 
attributed  tp  Gervafe  of  Tilbury.    From  that  time  down«> 
wards  it  was  regularly  claimed  ami  enjoyed  by  all  the  queen- 
conforts  of  England  till  the  death  of  Henry  VIII.  though* 
after  the  acceillon  of  the  Tudor  family,  the  colleAing  of  it 
feems  to  have  been  much  negle£ied ;  and  there  being  no 
queen-confof t  afterwards  till  thp  acceiSon  of  James  I.  a  pe- 
riod of  near  fixty  years,  its  very  nature  and  quantity  became 
tben  a  mattei  of  dcubt :   and  being  referred  by  the  king  to 
the  chitf  juftices  and  chief  baron,  their  report  of  it  was  (6 
very  unrfavouJfable,  that  queen  Ann,   the  confort  of  that 
prince,  (though  fhe  claimed  it)  yet  never  thought  proper  to 
cxaft  it.     In  1635,  1 1  Charles  I.  a  time  fertile  of  expedients 
for  raifmg  m«ney   upon  dormant  precedents,   in  our  old 
records,  that  king,   at  the  petition  of  his  queen  Henrietta 
Maria,  iffued  out  his  writ  for  kvying  it  j  but  afterwards 
purchafed  it  of  his  confort  at  the  price   of  ten  thoufand 
pounds^  finding  it  perhaps  too  trifling  and.  troublefome  to 

^  Madoi.  Hiil.  ex  ch.  242.  x^ 
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kirjr*  And  when  afterwards  at  the  reftoration,  by  the  alR>rf- 
tk^  of  ikc:  mrlttarjr  tenures,  and  the  fines  that  tfere  confe* 
quent  upon  them^  the  little  that  legally  renoained  of  this  re* 
YCDUC  was  reduced  .  to  alrtioft  gu)thi0g  at  all,  ift  vaui  did 
Mr.  Vrynne^  by  a  treatife  which  does  honour  to  his  abilities 
as  a  painful  and  judicious  antiquarian,  endeavoor  to  excite 
queen  Catheririe  to  revive  this  antiquated  claim  ^•-— By  fecond 
Geo.  III.  c.  I.  the  fum  of  ioo,oooL  per  annum,  arifing 
€mt  of  the  poft-ofice,  is  fettled  on  the  pr^ent  queen-confort 
io  cafe  flie  funrives  Jus  majefly,  free  from  all  taxes  and 
cliarges*  Likewife  his  majefty  is  empowered  to  grant  to  his 
fronfort  the  palace  of  Somerfet-Houfe,  and  the  lodge  in 
Richmond  Great  Park,  with  the  lands  and  premifes  belong- 
ing tbeieto.  And  by  the  15th  Geo.  III.  c.  33.  Buckingbam- 
Bottie,  with  certain  lands  adjacent,  are  vefted  in  truftees  to 
theGfe  of  his  majefty,  in  lieu  of  Somerfet-Hou(e,  and  the 
farmer  is  hereafter  to  be  known  and  defcribed  by  the 
name  of  the  Queea's-palacc 

t 

Wt/i  tranfaSfing fhr  bgr  Hujhand. 

A  Wife,  a  friend,  a  relation,  that  ufed  to  tranfa£t  bufinefe 
for  a  man,  are  quoad  hoc  his  fervants,  and  the  principal 
miiff  anfwejr  for  their  condud.  For  the  law  implies  that 
fhey  all  aA  under  a  general  command  ;  and  without  fuch  a 
dodkriiieas  this  no  mutual  in tercourfe  between  man  andnian 
could  fubfifl;  with  any  tolerable  convenience  ^. 

Ftmt'ioviri  eniering  inia  a  B$nd  with  a  Stranggr. 

A   Bond  entered  into  by  a   feme-covert,  or  an  infant,   is 

void:  but  if  either  of  them  enter  together  with  a 

firanger,  who  has  neither  of  thefe  difabilities,  into  an  obliga- 

^  Blackft,  b.  I,  t.  4  '^.Blackil.  b.  J.  c.  14. 
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tion,  it  (hall  bind  the  ftranger,  though  it  is  void  as  to  the 
woman  or  infant. 

Tbf  Wift  pf  a  Hujbandwbo  has  adjundtbi  Rt^ku 

A  N  hufband  who  has  adjured  the  realm,  or  is  baniflied,  it 
thereby  civiliter  mortuus^  and  being  difabled  to  fue  or 
be  fued  in  right  of  his  wife,  flie  niuft  be  confidered  as  a  feme- 
fole ;  for  it  would  be  unreafonable  that  fhe  fhould  be  rerne* 
xlilefs  on  her  part,  and  equally  hard  on  thofe  who  had  any 
demands  on  her  \  that  not  being  able  to  have  any  redrefs  from 
|ier  hufband,  they  fhall  not  have  any  againft  her  \ 

Feme'Covirtj  a  Popijh  recufant  Convtff. 

A  Married  woman  who  is  a  Po^ih  recufant,  conviAed  in 
a  court  of  law  of  not  attending  the  fervioe  of  the 
church  of  £ngland,  is  liable  to  fuiFer  a  forfeiture  of  Cwo- 
tbirds  ci  her  dower  or  jointure.  She  may  not  be  executrix 
oradminiftratrix  to  her  huiband,  or  have  any  part  of  his 
goods ;  and  whilft  flie  remains  a  feme-covert,  ihe  may  be 
kept  ia  prifpn,  unlefs  redeemed  by  her  hufband,  either  with 
the  payment  of  lol.  a  month,  or  one-third  of  his  lands  ^. 
But  it  is  faid  that  fuch  wife  is  entitled  to  one-third  of  the 
furplufiige  of  her  bun>and*s  eflfefis  in  cafe  ke  dies  inteftate, 
although  (he  be  a  Papift.  For  in  the  cafe  of  dying  inteftate, 
thediftributlon  is  the  aft  of  the  law.  It  is  the  kgtflator  that 
gives  thefe  diftributive  ihares  to  the  widow,  and  next  of  kin* 
It  is  a  fucceiSon  ab  inteftato  to  a  perfonaf  eftate,  fimilar  to  a 
defcent  of  lands,  where^  an  heir,  though  a  Papift^  if  above 
the  age  of  eighteen  years  and  fix  months  may  inherit  '•  And 
the  editor  of  Pere  Williams  obferves  in  a  note  %  that  from 

>  Co.  Litt.  133.  3,  Bulft.  iSS.  y  7  Jac.I.c.6.  *  T.  1730. 
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thr  fame  reaibn  it  fliouUfeem,   that  a  Paptft  is  *  capable  oP 
taking  as  tenant  by  the  curtcfy,  or  tenant  id  dower. 

Fe0t^9^oert  may  pwrthajt  wf  ^fiaU*, 

A  Married  woman  maj  ptirchafe  an  cftate  without  the 
confent  of  her  hu£band  ;  and  the  conveyance  is  good, 
during  corerture,  till  he  avoids  it  by  fome  zSt  declaring  his. 
difkm  I  and  though  he  does  nothing  to  avoid  it,  or  even  i£ 
he  a^ually  confimts,  the  feme-covert  may,  herfelf^  after  the 
death  of  her  hufband,  waive,  or  difagree  to  the  fame  ;  nay, 
even  her  heirs  may  waive  it  after  hes,  if  (he  dies  before 
her  hufband  ;  or  if  in  her  widowhood  ike  does  nothing  to 
rxprefs  her  confent  or  agreement.  But  the  coveyance,  or 
other  contraA  of  a  feme-covert,  except  by  fome  matter  of 
Mcord,  is>  abfolvtflfy  vot^,  and  not  m«pely  tbidcaMd,  aild 
fhctefore  cannot  Iw  affirmed  or  ihside  good  by  anf  fifMequent 
9gmtnentK  And  nhis  Ptfyridki  nghtof  purchafifig tand^ 
which  the  htw  aHoMt^  t(P  '(^me^^oirsrt  is^  graiYOsd^  kdOwft  iO 
dots  not  miik^  the  pi*op«rty  of  tite  h4i<bahd-  Kafcle  t^  mvf 
difad  vantage,,  nor  doc»  i«  fepport  a  feparare  wiM,*  or  powey 
#f  contracting  ifttke  wifd,.  but  here  the  will'of  the;  wife  i# 
lappofed* cencerFCM wiri»  that  <^(^  the  huibandv  ^»ki» {\if^ 
pofed  tabc  a  beneficial  contfad  >  and  therefore  if  he  neither 
ag0ee»  nor  di&giea  tx>  iiteL|»urcikife,  his  ocmdu&  ikaU  be 
interpoeted  to  figntfy  aitacit  confent;.  and  becaisfe  the  wiib 
dutin-g  her  covet tiire  is  fuppofed  tk>  have  no  will  of  her  own^* 
ibc  is.  not  iodiipeniiiily  bound  to  the  contrad  wheaihe  be<# 
comes  iible^. 

J  FemefoU  Merchant 

m  ' 

/i  K^m^l-Govertt  ic  warranted  by  l»w»  to  fell  goods  m  operi 
market,  and  her  hufband  cannot  reclaim  any  goods  fo 

A>ld,  provided  fuch  woman  \$  ufually  accu^omed  to  trade 

' »  ■ "  * 
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Ibr  herfelf.  A  feme-covert  in  London,  being  a  ible  trader^ 
is  liable  according  to  the  cuftom  to  a  comosiifion  <i£  bank- 
rupt. And  the  daughter  of  a  freeman  of  London,  being  a 
married  woman,  if  fhe  trades  feparately  frcm  her  hu(band^ 
ihe  may  be  a  bankrupt  ^. — An  adion  was  brought,  by  the 
affignees  of  Jane  Cox,  a  fole  trader  in  London,  and  abank^ 
rup(t,  againft  the  affignees  of  John  Cox,  her  hufband,  who 
waa  alfo  ^  bankrupt,  in  order  to  try  whether  the  plaintiffs, 
as  affignees  of  Jane,  had  a  right  to  certain  goods  in  the  mil*- 
linery  trade  carried  on  by  her  after  her  marriage,  which 
goods  had  been  feifed  by  the  affignees  of  John  Cox  her  httf« 
^band*  It  was  tried  by  lord  Mansfield  at  Guildhall,  by  a 
fpecjal  jury,  and  a  verdi^  was  given  for  the  plaintifi^,  the 
nffignees  of  Jane  Cox,  fubje£l  to  the  opinion  of  the  court 
of  King's  Bench  upon  the  following  faAs  and  cuftom* 
The  commiilxon  againft  John  Cox  the  huiband^  ifilied 
on  the  13th  of  March  1764,  and  the  commifTion  againft 
Jane  his  wife,  oti  the  26th  of  April  following*  The  cuf. 
lorn  of  London,  taken  and  tranflated  from  Liber  albus  in  the 
town  clerk's  ofHce,  is  as  follows  :  **  Where  a  feme,  covert 
ol  a  huiband,  ufeth  any  craft  in  the  faid  city,  on  her  fole  ac- 
count, whereof  the  hufband  meddleth  not,  fuch  a  woman 
ihall  be  charged  ae  a  feme  fole  concerning  every  thing  that 
toucbeth  her  craft.  And  if  the  hufband  and  wife  fhall  be 
impleaded,  in  fuch  cafe  the  wife  ihall  plead  as  a  feme  fole  ; 
and  if  ihe  is  condemned,  fhe  (hall  be  committed  to  prifoii ' 
till  (he  has  made  fatisfadion  ;  and  the  hufband  and  his  goods 
fliall  not  in  fuch  cafe  be  charged  and  impeached/*  It  ap^ 
pcared,  that  Jane  Cox  was  a  fole  trader  ;  carried  on  a  fe* 
parate  trade  within  the  city  of  London,  and  that  the  fanjs 
fior  which  the  a&ion  was  brought,  were  part  of  the  eitlxis 
of  her  fole  trade ;  ajid  that  the  aflignee^  of  her  buib^nd's 
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commiflidn  fcized  them  the  day  the  commiffion  iffucd  againtf 
him.     The  queftion  for  the  court  therefore  was,  whcthcf 
the  ailignees  of  John  the  hufband,  had  a  right  to 'take  the 
feparate  efteflsof  Jane  his  wife,  who  was  a  fole  trader,  and 
apply  them  towards  fatisfying  the  debts  of  the  hufband,  in 
prejudice  of  the  feparate  creditors  of  the  wife  f  And  whethef 
a  commiffion  of  bankruptcy  may  iflueagainft  a  married  wo^ 
man  being  a  fotc  trader  ? — It  was  infilled,  that  wherever  at 
wife,  being  a  fole  trader,  according  to  the  cuffom  of  hon* 
don,  continues  liable  to  her  own  feparate  debts,  her  pro-» 
perry  in  her  cfFcifts  muft  neceiTarily  remain  in  her  for  the 
purpofes  of  the  trade,  otherwife  (he  would  be  liable  to  per-* 
petual  imprifonment.     On  the  other  hand  it  was  tnflfted^ 
that  the  hufband  may  put  an  end  to  his  wife's  fole  tradd 
whenever  he  pleafes,  and  at  the  end  of  it,  the  profits  of  it 
will  be  his  property :  his  power  over  her  effects,  and  his 
property  in  them,  always  rcmaia  ia  him  though  fubjeft  to 
aright  of  adion  in  her  creditors.     And  as  the  cuftom  is  to^ 
tally  filent  as  to  the  intereflr  and  property  of  the  hufband  in 
the  wife's  goods,  therefore  it  (hould  be  left  to  the  eommon 
law. '   It  was  infifled,  that  every  particle  of  interefl  in  the 
bankrupt  pailes  to  his  affignecs.     And  here  the  propert]f 
was  vefled  in  the  hufband's  affignees  before  the  wife's  affig« 
nees  had  any  right.     It  was  further  infifled  by  Mr,  Dun^ 
nrng,  that  a  woman  marrying,  and  ufing  a  trade  fole,  is  not 
within  the  fpirtt  of  the  bankrupt  laws,  though  within  the 
letter;  and  that  this  is  only  the  fecond  inflance  of  fuch  a 
commifRon  ifTuing  ^  there  was  fuch  an  one  in  the  year  1741^ 
but  that  was  not  litigated,  it  pafled  fub.Jilentio.     The  fla- 
tUtes  of  queen  Elizabeth  and  king  James,  refpeding  bank-- 
rupts,  make  proviftons  that  are  penal,   and  even  capital ^ 
which  muft  relate  to  free  a<;ent5.     But  a  married  woman  ia^ 
not  fo.     She  is  under  the  coercion  of  her  hufband ;  he  may 
prevent  her  from  furrendering*     Other  proviflons  in  thefe 
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iiRt  relate  to  lands^  and  chattels  real,  and  chofes  in  aQion^ 
aud  tbefe  were  never  meant  to  be  taken  from  the  mafrkd 
woman.  She  may  have  dower  or  jointure,  and  how  h  ttxt 
to  convey  her  right  ?  It  was  not  meant  to  make  her  goods 
liable  to  Cach  a  fevere  execution  as  thefe  ads  o£  parruHneat 
render  the  objeds  of  them  liable  to  i  (be  ha6  apt  /uch  a  taic 
property  in  them  as  to  exclude  the  rights  of  her  hulband^ 
Her  creditors  may  take  their  remedy  under  the  commaAcn 
siTued  ag^nft  her  huiband.  Lord  Mansfield  faid,  th-^c  3ts  Co 
the  fingle  inftanceof  a  commifiion  having  ever  been  s^uailj 
ilTued  before  againft  a  fefne<-covert  fole  trader,  it  is  perhaps 
only  the  firft  that  has  been  found,  it  does  not  follow  there- 
fore that  there  was  certainly  none  before  it.  There  proba- 
bly were  others,  though  not  now  recolledl^d,  or  partJca- 
larly  afceruined«  His  lordihip  took  notice,  that  Mr.  Dw^ 
xiing  had  put  the  queftton  upoo  this  point,  whether  the  huU 
band  is  totally  excluded  from  all  power  over  the  effects  of 
his  wife ;  whereas  the  prefent  queftion  is  not  bexweeo  the 
hufband  and  wife,  but  between  his  and  her  creditors  ;  ihe  iis 
no  party  to  this  cafe,  therefore  it  is  not  necefTary  to  go  iafio 
that  queftion ;  but  taking  it  for  granted,  that  a  huihaiid 
might  put  a  flop  to  his  wife's  feparate  trade  infuturt  i  asd 
after  that  might  have  a  right  to  the  refidue,  (I  fay  in  future 
for  he  certainly  cannot  do  it  with  a  retrofpedt)  yet  it  docs 
not  follow,  that  he  can  take  to  himfelf  what  belongs  to  hear 
creditors*  This  would  deftroy  the  cuftom  by  rendering  it 
nugatory  and  ineflFedlual.  And  if  he  himfelf  could  not  pre- 
judice her  creditors,  his  alfignees  caiinot  do  it.  The  fcoafi 
fole  trader  in  London,  under  this  cuftom,  muft  indeed  briing 
her  a&ion  in  London,  but  fuch  cuftom  will  be  allowed  io 
any  other  court.  In,  a  defence  by  the  huft)and,  perhatps 
there  might  be  difficulty  in  the  wife's  having  a  remedy  hen-- 
&\{  againft  her  huiband ;  but  there  h  none  as  to  the  credi- 
tocs  of  the  wife  ;  they  are  entitled  to  a  remedy  for  the  feizuis 

of 
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of  her  effe^ls,  out  of  which  they  were  to  be  paid  their  juft 
debts  ;  the  feparate  effeds  of  the  wife  are  in  the  firft  place 
liable  to  her  feparate  creditors ;  but  if  they  were  liable  irt 
Che  firft  place  to  the  bu(band's  debts,  this  would  deftroy  the 
end  of  the  cuftom.  In  joint  commiilions  of  bankruptcy^ 
joint  debts  are  firft  paid,  then  the  feparate  debts.  So  alfo 
where  there  are  different  joint  commiffions.  As  to  the  fe-» 
cond  point ;  whether  flie  is  liable  to  a  commiflion  ?  The 
ftatutes  of  bankruptcy  extend  to  the  city  of  London  ;  and 
the  words  of  the  ftatutes  take  in  this  cafe  ;  and  it  is  for  the 
benefit  of  the  wife  that  (he  (hould  be  liable  to  a  commiffion, 
becaufe  otherwife  (he  would  be  liable  to  perpetual  imprifon- 
ment.  It  is  alfo  for  the  benefit  of  the  creditors,  who  cannot 
by  reafon  of  this  cuftom  come  at  the  huft)and.  There  is  no 
reafon  to  take  this  cafe  out  of  the  zAs  relating  to  bankrupt- 
cy :  the  hufband  himf^lf  was'  not  liable  to  the  wife's  credi* 
tors,  nor  had  he  any  demand  upon  them.  The  cpnfe- 
quences  of  her  bankruptcy  as  a  fole  trader,  concern  only 
the  relation  in  which  (he  ftands  to  her  creditors  and  they  to 
her  :  as  to  the  precedents,  Hhere  is  no  method  of  fearching 
for  commifHons  that  may  have  iflued  againft  fole  traders ;  but 
there  is  one  inftance  produced  of  fuch  a  commiflion,  which 
is  very  exprefs  *.  As  to  Mr.  Dunning's  fuppofed  inconve- 
niencies,  this  cuftom  afFeAs  no  rights  but  fuch  as  are  the 
fubjetSl  of  the  cuftom ;  not  marital  or  any  other  rights ;  and 
as  to  the  danger  of  the  wife,  from  the  coercion  of  the  huf- 
band, (he  will  never  be  liable  to  the  guilt  of  a  capital  of- 
fence, where  (he  was  under  an  invincible  neceflity.  And 
the  court  were  of  opinion,  that  a  commiffion  might  be  taken 
out  againft  her  as  a  fole  trader,  with  refpe£t  to  her  feparate 
cffc&$  in  trade  $   and  therefore  decreed  judgment  for  the 

e  Cecil  and  Jason  againft  Juxon,  i  Atk.  tjt. 
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plaintfiTs  ^-^It  has  been  faid»  that*  a  man  marrying  ,a  wd« 
man  who  is  a   fole  merchant  trader,  who  die$|  and  at  htP 
death  (he  !s  indebted  to  feveral  perfons  for  wares,  wnich  ihe 
had  bought  of  them  for  the  ufb  of  her  (hop  or  trade  ;  that 
fuch  huiband  is  deemed  exempt  from  paying  the  creditors  of 
fuch  wife,  although  the  goods  come  into  his  poffiiffion  in 
rtght  of  being  her  hufband  1  upon  plea  made  by  him  that  bd 
is  neither  executor  or  adminiftrator  to  the  deceafed  t.     If  # 
feme-covert  trades  by  herfelf,  in  any  trade  with  which  hef 
hulband  doth  not  intermeddle,  and  buys  and   fells  in  that 
trade,  there  the  iteme  (hall  be  fued,  and  the  hulband  namtd 
for  conformity  only*     And  if  judgment  be  given  againft  himt 
execution  ihall  be  only  againil  the  feme  '^•-^B  was  a  vintner, 
and  b^ihg  prelled  for  a  foldler  went  abroad,  leaving  a  wifef 
who  took  a  houfe,  and  bought  wine  of  L»  who  trufted^her 
as  a  feme-fole  merchant.    Afterwards  the  buiband  returned^ 
and  then  the  wife  refufed  to  pay  for  the  wine  $   and  the 
queftion  was,  whether  (he  was  a  feme-fole  merchant  by  the 
cuftom.    The  court  was  divided.     Her  hulband  having  ex«* 
ercifed  the  fame  trade,  it  was  thought  that  the  wife  did  not 
come  within  the  cuftom  ;  and  fome  thought  that  feme»fole 
merchant  ought  to  be  the  widow  of  a  tradefman  who  takes  a 
fecond  hufband  ;  and  fbe  after  exercifes  the  trade  of  herfirfl 
huiband.    But  on  the  other  hand  it  was  held,  that  if  the 
hufband  interfere  with  the  trade  of  the  wife,  then  (he  is  not 
a  feme- fole  merchant.    But  if  the  hulband  is  beyond  fea^ 
or  becomes  bankrupt,  or  leaves  his  trade ;  or  they  both  exer« 
dfe  the  fame  trade  diftindly  by  themfelves,  and  do  not  inter* 
meddle  with  each  other,  the  wife  is  fole  merchant  K 
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Ko  HifUt  $r  Mortuary  paid  on  the  Death  of  a  Ftmi-covert. 

'T^H£  lord  cas  claim  no  heriot  on  the  death  of  a  feme- 
covert,  for  ibe  can  have  no  ownerihip  in  things  per- 
(bnal  \  Likewife  uq  mortuary  is  to  be  paid  to  the  minifier 
on  her  death* — A  mortuary  is  a  kiad  of  ecclefiaftical  heriot» 
fariing  a  cuftovi^ry  gift  claimed  by,  and  due  to  the  minifter  of 
the  pariih  on  the  death  of  his  parifliioners.  They  are  con- 
fiiiered  a»  a  kind  of  voluntary  bequeft  to  the  church,  as  an 
expiation  or  atdnement  to  the  clergy  for  the  perfenal  ty  thes, 
atidthe  other  ecclefiaftical  dues  which  the  laity  in  their  life* 
tine  might  have  negledkd  or  forgotten  to  pay  ^ 

Pime-covirt  making  a  Will  \    and  Revocations  of  t^iOs  fy 

Marriage, 

A  Married  woman  is  not  conildered  as  poffeffing  fufficient 
liberty  to  m^ke  a  will  but  under  certain  reftriSions, 
ajut  in  certain  iittiations.  In  the  ftatute  of  wills  *  fuch  are 
exprefly  excepted  from  having  a  power  of  deviiing  land ;  and 
thtf  cannot  even  bequeath  chauels,  without  the  licenfe  of 
their  hufband.  For  all  a  wife's  perfonal  chattels  are  abfo« 
ItlH'ly.  the  lui{band's.  To  qualify  this  reftri^ion,  the  huf*- 
band  upon  marriage  frequently  covenants  with  the  wife's 
ffien4s  to  allow  her  that  licenfe  .  Which  is  more  propefly 
lus  affent ;  for  it  extends  only  to  a  fpecific  will  %  and  does 
not  reach  in  its  full  force  any  other  will  that  may  be  made  to 
cancel  and  annul  that  fo  defcribed.  Such  permiffion  beforo' 
marriage  to  make  a  will  can  only  be  eiFeciual  to  repel  the 
hufband  from  his  general  right  of  adminiflering  his  wifeV 
cfFcds,  and  adminiftration  (hall  be  granted  to  her  appointee 

^  Keilw.  S4.  4tcoh.  239.  ^  Btacfefti  b.  IT.  e.  28;  »  548^  )5 

Hen.  VIH.  c.  5.  .n  Do^.  8t  5t^  dial.  C«  c.  7.  ®  Bro^AK  lit, 
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iiritfa  fucfa  teftamentary  paper  annexed^  Sa  that  in  fuch  caiii 
the  woman  makes  no  will  atall,  but  only  (bmething  like  opc^ 
operating  in  the  nature  of  an  appointment ;  the  execution  of 
which  the  hu(band  by  bis  ^nd^  agreement^  ot  covenant^  H 
bound  to  allow.  And  if  the  wife  has.  any  pin-^money,  at 
feparatd  maintenance^  it  hat  been  afTerted  that  the  faviogf 
which  /he  may  make  therefrom,  Ihe  may  difpofe  of  by  tefta- 
ment  without  the  control  of  her  hu(band«  And  after  the 
wife's  death  the  proving  this  writing  in  the  Spiritual  court 
will  not  give  it  the  authority  6f  a  will»  but  it  will  ftill  be 
copiidered  as  an  inftrument  only,  or  an  appointment  of  fucb 
fum  or  other  thing  in  purfuance  of  the  power  ;  and  before  it 
is  proved  in  the  fpiritual  court  as  a  teftaaientary  conveyance^ 
the  hufband  ought  to  be  examined  there  as  to  his  confent^ 
nor  till  then  will  it  have  the  effcA  and  operation  of  a 
will  p.  And  a  will  made  by  a  feme-fole,  if  Ihe  afterwards  mar* 
ries  and  furvives  her  hufl>and,  the  will  (hall  not  revive  upon 
the  huiband's  death  %^^A  man  while  fingle  made  his  wtll| 
and  devifed  all  his  perfonal  eftate  |  afterwards  he  married^ 
and  had  feveral  children,  and  died  without  other  will  or  dif* 
poiition.  It  was  ruled,  that  there  being  fuch  an  alteration  in 
his  eftate,  and  his  circumftancea  being  fo  different  at  the  time 
of  his  death  from  what  they  were  when  he  made  the  wiU^ 
here  was  room  and  prefumptive  evidence  to  believe  a  revo« 
cation,  and  ^at  theteftator  continued  not  of  the  £mie  mind  ^ 
•—A  man  made  a  will,  and  appointed  one,  (who  was  no 
relation}  his  executor  :  he  afterwards  vireiit  ftbroaA,  where  he 
became  governor  of  one  of  the  plsmtatioiis,  and  fent  over  for 
an  £ogli&  woman  of  hid  acquaintance^  whoih  he  marr iei 
mA  had  children  by.  He  died  m^itboiit  tny  revocation  tf* 
kbwiii:  yefit  was  determined^  that  (histot«ldi«Mtloti  if^ 

p  Cafe  of  Henry  and  PhUIpli  Julf  Z74d»  hj  lord  Hardwicfce.  a  Adt.49* 
q  Bttrn'«S.  iMirt.  ^ills4  '  k^ggMadhu§g•  g^^»  jga.  lKtjm,^u 
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his  circumAances  was  in  implied  relocation '•  But  any 
feme-covert  may  make  her  will  of  goods  which  -  are  in  her 
pofleffion,  in  autre  droit,  as  executrix,  or  adminiftratrix,  for 
fuch  can  never  be  the  property  of  the  hufband  ^  But  this 
rule  does  not  hold  good  where  the  wife  appoints  no  executor, 
but  bequeaths  the  goods  whereof  (he  is  executrix  by  devife 
Or  legacy ;  in  fuch  cafe  the  will  is  void,  becaufe  an  executor 
may  not  difpofe  of  the  goods  of  the  teftator  otherwife  thaii 
tothc  ufc  ofthe  tcftator,  to  the  payment  of  his  debts,  and 
performance  of  his  will ;  and  therefore  may  not  give  or  devifc 
the  fame  by  legacy :  but  when  an  executor  only  makes  an- 
other executor,  fuch  fecond  executor  ftands  chargeable  and 
accountable  for  the  diftribution  of  the  firft  tellator's  goods 
as  the  former  executor  did  ^.  So  likewife  where  a  feme- 
covert  ts  not  only  executrix  but  legatee  alfo ;  and  hath  ac- 
tepted  of  the  thing  bequeathed  not  as  executrix  but  as  le- 
gatee ;  in  fuch  cafe  her  will  is  void  ^•— Hufband  and  wife 
feparated  and  living  apart,  it  being  agreed  between  them  that 
the  wife  ihould  have  150K  per  annum  feparate  maintenance  ; 
from  which  fhe  having  faved  certain  fums  of  money  put  them 
cut  to  xntereff,  and  took  bonds  in  a  friend's  name,  which 
money  fhe  difpofed  of  by  will';  and  this  was  eflablifhed  in 
chancery  to  be  a  good  difpofition  *. 

Feme-cfrtfert  cannot  be  barred  by  ^on-claim. 

'A  Married  woman  is  exempt  from  the  regulation  which 
limits  the  right  of  all  ftrangers  wbatfoever,  to  make 
claim  of  an  ejlat^  on  which  a  fine  has  been  levied,  unlefs 
claim  is  made  within  five  years  after  proclamations  made, 
fQr  all  femes-covert  have  five  years  allowed  them  and  their 
heirs  after  the  death  of  their  hufbands  ^» 

•   »  Byre  anct  iSyre,  1  Pcre  W.  304.  t  Prec.  Chan.  44.  Blackft.  b.  II. 

c;  J2.    .       '"  LtwoTTeft.  35.  V    lb.  36.  w  Bar &Pein.  2574 

y  4  Hea.  VII.  c*  24. 
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Jaining  with  her  Hufiand  in  levying  a  Fine. 

A  Feme-covert  may  join  with  her  hufband  in  levying  a, 
fine,  but  previous  to  executing  the  fine,  flie  is  exa« 
mined  as  to  her  voluntary  condent,  which  removes  the  ge- 
neral fufpicion  of  compulfion  by  her  hufband ;  which  makes 
/uch  a  method  thecommon^  as  indeed  it  is  the  only  fafp  m^-^' 
thod  whereby  a  married  woman  can  join  in  the  fale,  fcttle« 
ment,  or  incumbrance  of  any  eftate.  And  iTihe  thus  joins 
her  buiband  to  raife  a  fum  of  money  by  way  of  mortgageg^ 

■  '  * 

this  fhall  bind  her  ^. — If  a  feme«covert  levies  a  fine  of  her 
own  inheritance  with  her  hufband,  this  ihall  bind  her  and 
her  heirs,  becaufe  they  are  eftopped  to  claim  any  thing  in  th^ 
land,  and  cannot  be  admitted  to  fay  flie  was  covert  againii 
the  record  :  but  the  hufband  may  enter  and  defeat  it,  either . 
during  the  coverture  to  reftore  him  to  the  freehold  he  took 
jure  uxcris;  or  after  her  death,  to  reftore  himfelf  to  the  te^* 
nancy  by  the  curtefy }  and  if  the  hufband  avoids  it  during 
the  coverture,  the  wife,  or  her  heirs,  ihall  never  be  bound 
by  it  afterwards  y. 


H^dger  of  Law. 


\ 


A  Feme-covert,  when  joined  with  her  hufband,  may  IX 
admitted  to  wage  her  law,  which  is  ^n  ancient  me- 
thod of  clearing*  a  defendant  from  the  charge  of  debt  coh« 
tra&ed  by  word  of  mouth ;  it  likewife  lieth  in  a  real  a<5l2on ; 
where  the  tenant  alledges  he  was  not  legally  fummoned  to 
j^ppfar,  as  well  as  in  mere  perfonal  contrads*  It  is  done  in 
|he  following  manner.    The  perfon  who  has  waged  or  given 

^  %  Ven«  436.  y  Bro,  tit,  Finei  33.  Co.  Lit.  464 
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iecurity  to  make  his  law^  brings  with  him  into  court  eleven 
of  bit  neighbours,  for.  by  the  old  Saxon  conftitution,  every 
man's  credit  in  courts  of  law  depended  upon  the  opinion 
which  his  neighbours  had  of  his  veracity.  The  defendant 
then  (landing  at  the  end  of  the  bar,  is  adraoniihed  by  the 
judge  of  the  nature  and  danger  of  a  falfe  oath  ^  and  if  he  ftill 
perfifts,  he  is  to  repeat  this  or  the  like  oath  :  ''  Hear  this, 
ye  juftices,  that  I  do  not  owe  unto  Richard  Jones  the  fum 
of.iol.  nor  any  penny  thereof,  in  manner  and  form,  as  the 
faid  Richard  has  declared  againft  me,  fo  help  me  God.*' 
And  thereupon  his  eleven  neighbours  or  compugators,lbaII 
Kvow  upon  their  oath,  that  they  believe  in  their  confclence^ 
tb^t  he  or  flie  faid  the  truth.  So  that  the  defendant  mull  be 
(Worn  difdeUfatey  and  the  eleven  ie  creduUtate  '•> — This  trial, 
by  negative  proofs,  though  out  of  pra&ice,  is  ftill  in  being, 
and  may  be  fet  up  by  a  defendant  in  an  a£lion  of  debt.  Hence - 
it  has  happened,  that  for  a  long  time  pad,  a^iion  9f  debt  in 
fu<h  cafes  have  not  been  brought,  but  another  called,^  ^n  ac* 
iibn  on  tht  cafe^  is  the  ufual  method  ;  which  admits  the  par- 
ties on  both  (ides,  as  to  the  point  of  debt,  vttnon  d^bif^  to 
$n  examination  of  witnefles  \  ' 

4  Hvfland^s  Suicidi  MffklHngm^uifvivcrfiip  in  a  Wifu 

Vf  %  huihand  and  wife  are.  jointly  pofielled  of  a  term  of 
jiears  in  land,  adid  the  huiband  con^iuts  a«  a£k  c»f  fuiclde, 
fjm  wift  cani.oi  enter  an  her  hofband's  moiety  of  the  poi^ 
^cfton,  but  it  becomes. forfeited  to  A»  crown  \  for  by  pati> 
tfng  an  cod  to  |iia  own  Ufe ,  he  forfeited  tiie  term,  by  wMoh 
llie  king  obtains  title  paramount  to  the  wife's  clatm  by  fiirv»- 
voribip,  as  tbat  could  not  devolve  to  htr«nti}  iko  deetafe 
#f  her  huiband,  which  he  muft  not  baften  by  his  own  ad  N 

AWifft 
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.     A  IVlfe's  Frteholdn9t  affeBii  iy  th  AA  of  the  Hufiand. 

"Vr  O  afl  by  the  buflwnd  can  work  a  ^ifcpntinuancc  ^f, 
or  prejudice  the  inhcritaoce  or  freehold  of  the  wife; 
but  upon  his  death  (be  or  her  heirs  may  enter  on  the  lands 
in  queftion  ^.  Fornoeriy  the  law  .wts  ocherwire,  for  the 
alienation  of  the  hufband  who  was  feifcjd  in  right  of  his  wife, 
worked  a  difooiitinuatice  of  the  wife's  eftatc  *. 

A^s  of  the  Hujband  not  binding  the  JVife. 

__  at 

TF  an  hufband  pollifled  in  right  of  his  wife  of  a  term.  Is 
condemned  in  a  jud^ent,  or  acknowledges  a  ftatute, 
and  dies  ;  this  (hall  not  be  extended  on  the  wife  ^.  But  if 
the  hufband  be  indebted  to  the  king,  and  purchafes  lands 
for  years  td  him  and  his  wife,  and  dies,  this  land  (hall  be  pi|t 
in  execution  for  the  debt  (. — If  a  leafe  be  made  to  hufband 
and  wife,  and  they  covenant  to  do  no  wade,  or  to  repair 
houfes,  and  the  hufband  dying  the  wife  holds  jt ;  if  the  wife 
commit  wafle,  and  do  not  repair  the  houfe,  no  adion  lies 
againil  her,  only  fhe  is  tied  to  pay  the  rent,  or  to  perform  a 
condition  made  on  the  part  of  the  lefTor,  but  not  to  obferve 
or  perform  the  covenant  of  the  IclTee  », — A  man  marrying  a 
woman  entitled  to  a  mortgage  in  fee,  after  marriage  affigninjg 
his  intereft  therein  to  trufleea  to  call  in  the  money,  arid  lav 
it  out  in  land,  to  be  fettled  on  the  hufband  and  wife,  and 
their  ifTuc,  remainder  to  the  heirs  of  the  huAand,  Tfie 
hufband  and  wife  both  dying,  the  mortgage  Ihall  go  to  the 
executor  of  the  wife*.  .  :,- 
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<  1%  Hen.  Vltl.  cijfcj.  4 ai4ckft.i.  in.  c.  19.    .       ^Z^xli  Pemi  72. 

^  %  koll,  Abr.  257.  »  f  Brownl.  31.  h  1  Vern.^i.  * 
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CHAP,      VIL 

Of  Siparaiion  hetivien  Hujband  and  Wifi^  as  it  affeifsthiir 

Proptriy. 

Separation  Ij  confint  $f  Parting 

IF  hufband  and  wife  agree  to  live  fcparate,  and  that  the 
wife  ihall  have  fo  much  a  year,  fuch  agreement  will  be 
decreed  in  equity  '•  And  where  the  hu(band  profFcrs  to  be 
reconciled,  and  the  wife  refufes,  the  court  will  fufpend  the 
payment  of  the  money,  yet  it  will  order  all  the  arrears  to  be 
brought  into  court,  and  according  as  there  is  neceffity  vacate 
the  decree, or  give  the  wife  upon  ill-ufage  liberty  torefort  to, 
and  have  the  benefit  of  it  \ — If  an  hulband  turns  away  his 
wife,  or  ufes  her  cruelly,  by  which  means  (be  is  obliged  to 
leave  him  \  either  upon  her  own,  or  htrprocbiin  am/s  appli- 
cation to  the  chancellor,  he  will  decree  her  a  feparate  main- 
tenance, fuitabletoher  degree  and  quality,  the  fortune  (he 
brought,  and  her  hufband's  circumilances  ^-^^An  buiband 
covenanted  with  A,  that  his  wife  ibould  be  permitted  to  live 
feparate  from  him,  until  they  ihould  give  notice  to  each  other 
in  writing  under  their  feveral  hands,  and  attefted  by  two  wit- 
relTes  that  they  would  again  cohabit  i  and  until  fuch  notice 
the  hulband  covenanted  to  pay  to  A  the  fumof  300I.  yearly, 
by  quarterly  payments,  for  the  ufe  of  the  faid  wife.  On 
a^ion  brought  to  recover  75I.  for  one  quarter's  payment^ 
the  defendant  pleaded  cohabitation }  and  that  the  true  intent 
iind  meaning  of  the  indenture  was  that  the  annuaLpaymeut 
Ihould  ceafe,  whilft  the  hufband  and  wife  ihould  cohabit* 

I  N«ir,  Chan,  Rep,  73,  "k  i  Chan,  Cat  %yBk  1  Cary,  ia4. 

But 
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Sut  ju(}gment  was  given,  for  unlefs  the  cohabitation  had  been 
by  notice,  as  prefcribed  by  the  indenture  it  was  no  bar  "*•— 
If  there  be  a*  difference  between  hufband  and  wife,  and 
thereon  lands  are  aflign«d  to  the  wife,  by  the  friends  of  the 
hufband,  and  by  his  aflcnt ;  if  the  wife  grants  a  rent-charge 
to  liTueout  of  fuch  lands  to  a  ftranger,  the  grant  is  void  "•— 
If  a  legacy  is  given  to  a  feme-covert  who  lives  feparate  from 
her  hufband,  and  the  executors  pay  it  to  the  feme,  the 
hufband  may  bring  a  bill  into  chancery  ^gainfl  the  executor, 
and  oblige  him  top^y  it  over  again  with  intereilo. 

An  hufband  and  wife  agree  to  part,  and  the  wife*s  father 
^greesy  upon  the  hufband^s  giving  him  a  note  to  pay  back 
the  virife's  fortune,  to  fave  him  harmlefs  from  any  debts  his 
wife  may  contraiSt,  and  againfl  atl  demands  for  her  maior 
tenance.  The  wife,  with  her  child,  went  thereupon,  .9nd 
lived  with  the  plaintiff  her  father,  and  were  maintained  by 
him:  he  therefore  brought  his  bill,  to  have  the  portion 
paid.  Which  was  decreed  on  his  giving  fecurity  to  indem- 
nify the  defendant  againft  the  debts' and  maintenance  of  the 
wife  and  child  :  notwithflanding  the  hufband  then  proftbred 
to  take  his  wife  home,  and  maintain  her  and  her  child,  and 
to  allow  the  plaintiff  for  the  time  pafl  p. — By  marriage  arti- 
cles fix  thoufand  pounds,  part  of  the  wife's  portion^  was 
agreed  to  be  vefled  in  land,  and  fettled  in  trufl  for  the  huf- 
band for  life,  then  to  his  wife  for  life,  remainder  as  a  provi« 
fion  for  younger  children,  remainder  to  the  wife  in  fee  :  and 
the  hufband  by  his  cruelty  forces  his  wife  to  live  feparate 
from  him;  the  court  decreed  the  interefl  of  fix  thoufand 
pounds  to  be  paid  the  wife  for  her  feparate  maintenance,  till 
cohabitation,  there  being  no  ifTue,  the  money  lying  dead, 
and  it  being  a  trufl  which  is  properly  to  bedired^ed  by  the 

**  Cafe  of  Gawden  &  Draper,  %  Vent.  2x7.  n  Perk,  f,  S,         ox  Venu 

^j,  P  «  Vem.  386* 

court. 
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court  ^••: — A  wife  having  been  ufed  with  cruelty  by  her  huf- 
band,  became  entitled  to  three  thoufand  pounds  as  her  fhare 
of  her  mother's  perfonal  eftate,  who  died  inteftate^  And  it 
was  decreed  that  the  wife  (hould  have  the  intereft  of  it  for 
her  ieparate  ufe,  and  then  to  the  hufband  if  hefurvived,  and 
afterwards  the  principal  to  be  paid  the  iflue  ;  and  if  no  iflue, 
then  to  the  furvivor  of  the  hulband  or  wife  ^ 

Divorce  a  menfa  et  Thoro. 

A  N  Ihufband  divorced  a  menfa  ei  thoro  caufa  adulteriij  may 
releafe  a  legacy  bequeathed  to  his  wife.  But  if  after 
fuch  divorce  the  wife  fues  in  the  fpiritual  court  for  defama-  - 
tion,  and  recovers,  and  penance  enjoined,  and  cods  taxed, 
the  buiband  cannot  difcharge  this  '• — After  a  divorce  a  menfa 
et  theroy  an  injun£lion  was  moved  for  to  flop  the  hufband's 
lelling  a  term  of  the  wife's.  The  court  at  firft  thought  it 
fbould  not  be  granted,  for  that  the  marriage  continued  ;  and 
the  hufband  bad  the  fame  power  over  it  as  before  the  divorce; 
but  it  was  afterwards  granted  ;  for  though  the  marriage  con- 
tinues notwithfbtnding  fuch  divorce,  yet  the  hufband  does 
Jio  it&  as  an  huiband^  nor  the  wife  as  a  wife  ^ 

Of  Simony. 

ALIMONY  fignifies  the  allowance  which  a.  married 
woman  fues  for,  and  is  entitled  to  from  her  hufband 
upon  feparation  from  him.  A  wife  cannot  fue  for  ali- 
mony during  cohabitation.  And  although  they  be  fepa- 
xated,  yet  if  the  hufband  maintains  her,  it  bars  her  claim 
fheretp  ".     If  fhe  elopes  from  her  hufband,  the  law  will  not 

«  2  Vcrn.  493.  '  Cafe  of  NichoIIs  and  DanveiSy  E.  1711.  t  Vtrn.  671. 

•  Roll.  Rep.  B,  &  F.  69.  *  9  Mod.  43,  44.  "  Vincr's  Ab.  tit. 

Bat.  &  Fe. 

oblige 
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oMige  the  bufbanq  to  allow  her  alimony  \  The  ordinary 
hath  proper  cognizance  of  alimony,  it  being  a  matter  of  cc- 
clefiaftical  cognizance. .  And  if  the  hufband  will  not  con- 
form to  the  fentencc  pronounced  againft  him,  he  may  be  ex- 
communicated ^.  The  procefs  and  confequences  of  which 
will  be  fliewn  In  the  third  book.  A  feme-covert,  who 
had  by  her  hufband'^  confent  50I.  fer  annum  fettled  upon 
her,  and  who  had,  upon  a  fentence  in  the  fpiritual  court^ 
obtained  a  decree  for  50I.  more  for  alimony,  fuggefted  by  her 
bill,  that  her  hufband  had,  on  purpofe  to  defraud  her,  pro- 
cured the  tenants  to  furrender  their  edates,  on  which  the 
fard  rents  were  refcrvcd,  and  prayed,-  that  it  might  be  made 
good  to  her  by  a  decree  of  the  court  of  Chancery  ;  but  it 
appearing  that  Qic  n^as  a  vf  ry  lewd  woqAan,  and  eloped; 
and  the  hufband  offering  in  his  anfwer  to  take  her  again,  the 
lord  chancellor  could  make  no  ofh^r  order  in  it,  but  that 
the'hufband  ihould  ftand  in  the  place  of  the  tenants,  and 
admit  the  rent  payable,  and  ihe  to  recover  it  at  law  as  well 
as  (be  could  ^.  No  caufe  concerning  the  contract  or  diiTo^ 
lution  of  marria^e^  can  be  legally  fubmitted  to  arbitr^tioo  \*  ■ 

^    QfieraAmof  a  Dhnru^  a  vlnKMllo  Matrimonii. 

• 
T  F  a  leafe  be  madc^  to  huiband  and  wife  during  coverture 
^ which  gives  them  a  determinable  eftate  for  life)  and  thp 
Juifband  fows  the  land,  and  afterwards  they  are  divorced, 
41  vinculo  matrimonii^  the  hufband  (hall  baye  the  embiementi; 
or  profits  of  the  crop  ia  that  cafe,  for  the  fentence  of  di 
vQr;:e  is  the  a£t  of  law'*  But  if  an  eftate  for  life  be  deler- 
inin^d  by  the  tenant's  own  aft,  he  fhall  not  have  the  emble- 
fnepts.  If  land  be  given  to  a  man  and  his  wife,  and  the 
heirs  of  their  two  bodies  begotten,  and  they  are  divorced 

*  Ayl.  Par.  58.  w  lb.  59.  x  Cafe  of  MiMflMy  and  Mlldmaj^ 

t«  1682.  I  Vcza.  5J«  y  I  Roil.  Abr.  252.  s  5  Rep.  xi6. 

'  a  vin* 
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0  vinculo  matrimonii*  they  fliall  neither  of  them  have  this 
eilate,  hut  be  barely  tenants  for  life,  notwithftanding  the 
inheritance  once  vefted  in  them  *•  A  poiSbility  of  ifTue  is 
always  fuppofed  to  exift  in  law,  unlefs  extinguiflied  by  the 
death  of  the  parties,  or  a  diflblution  of  the  marriage  con- 
tract ;  even  though  the  donees  are  each  of  them  an  hundred 
years  old  ^. — ^On  a  divorce  a  menfa  et  tboro^  the  wife  (ball  be 
entitled  to  fue  out  a  writ  of  detinue  of  goods  in  frankmar- 
riage,  to  procure  a  refiitution  of  the  goods  given  with  her 
in  marriage  ^ 


wmmmm^mi^'mmimmmmmmmmmmmmt^mtmmim^mm^tmmmmmm^'^m^ 


CHAP.       VIIL 


Of  Widcws. 
PerapbtrnaEa  of  a  Wtft^  •   ■ 

SUCH  things  as  in  the  life  time  of  the  hufband,  the  wife 
had  the  peculiar  ufe  of,  are  ftyled  her  paraphernalia  *^  in 
which  are  comprehended  her  apparel,  bed,  and  jewels  ;  or* 
naments  for  her  perfon  and  other  things ;  which,  on  his 
death,  are  to  be  aHowed  to  her  as  her  own  immediate  pro- 
-perty,  at  the  difcretion  of  the  court,  according  to  the  qua- 
lity of  her  and  her  hufband.  By  the  civil  law,  thofe  things 
belonging  to  the  wife  which  are  called  her  bona  paraphernalia^ 
arc  not  to  be  put  into  the  inventory  of  her  hufband's  goods 
at  his  dcceafe,  neither  are  they  fubje£l  to  the  payment  of  his 
debts.  But  what  comes  under  this  defcription  of  bona  para-" 
phernalia^  is  a  matter  of  fome  doubt  ^  fome  confining  it  to 

J,  Co.  Lit.  »8.  ^  Lit,  fca,  38^  c  NcMT  N.  B.  J  jj 

d  See  pa^  15 1» 

her 
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her  apparel  merely,  others  to  her  bed,  jewels,  and  ornaments 
for  her  perfon.  The  wife,  after  the  death  of  he^  hufband, 
fliall  have  convenient  apparel  for  her  body,  and  not  the  ex* 
ecutors  of  her  hufbaqd  ;  and  of  this  convenience  the  court 
muft  be  the  judge.  But  (he  (hall  not  have  excefEve  apparel, 
and  if  (lie  takes  more  than  is  convenient,  (he  (ball  be  taken 
to  be  an  escecutor  of  her  own  wrong.  And  if  the  hufband 
delivers  to  his  wife  a  piece  of  (ilk  to  make  a  garment,  and 
dies,  although  it  was  not  made  into  a  garment  in  the  life  of 
the  bu(band,  yet  the  wife  (hall  claim  it  as  a  part  of  her/ur^v 
pbima/iaj  and  not  the  executors  of  the  hu(band  ;  but  againft 
the  debts  of  the  hufband,  a  wife  (hall  have  no  more  apparel 
4han  is  convenient  *•  But  the  cafes  that  have  come  before 
courts,  have  always  been  decreed  in  the  moft  liberal  manner 
poffible  in  favour  of  the  widow.  As  in  the  cafe  of  Mailings 
and  Douglafs,  H.  9  Cha.  L  a  chain  of  diamonds  and  pearls 
worth  37ol.  ufually  worn  by  the  lady  of  Sir  John  Davis, 
>lrho  was  daughter  of  the  earl  of  Caftlehaven,  being  by  her 
hu(band'8  will  devifed  from  her  ^  Berkeley  and  Jones  were  of 
opinion,  that  (he  being  the  daughter  of  a  nobleman,  and  per«* 
mitted  to  ufe  them  frequently  as  the  ornaments  of  hei^  per«^ 
(on,  and  they  being  convenient  for  her  degree,  (he  ought  to 
bave  them  as  her  paraphernalia  i  and  when  there  are  not 
debts  to  be  paid,  (as  it  doth  not  appear  there  are  any  in  this 
cafe)  (he  (hall  have  them  againft  the  executors  or  admtni* 
firators  of  her  hu(band }  and  the  hufband  cannot  difpofe  of 
them  from  his  wife  by  his  will ;  but  inftantly  by  his  death, 
die  pofleffion  of  them  being  in  the  wife's  cuftody,  the  pro- 
perty is  veiled  in  her,  and  the  hufband  cannot  give  them 
away }  for  it  is  notreafonable,  that  the  hufband  iboulddiveft 
l)er  of  thofe  jewel's  (he  ufually  wore,  and  which* become  one 
of  her  rank  to  wear.  But  Richardfon  and  Croke  were  of 
opinion,  that  the  will  was  good,  and  that  (h.e  might  not 

t^kc 
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take  them  contrary  to  the  devife ;  but  if  the  bufband  had 
not  bequeathed  them^  but  had  left  them  to  the  difpofal  of 
the  law,  and  the  queftion  had  been  between  the  executor 
and  adminiftrator,  and  the  wife,  where  there  are  no  debti 
or  legacies  to  be  paid,  or  where  there  arc  ailets  to  pay  all 
debts  and  legacies,  bcfides  thefe  jewels,  there  peradventure 
the  law  will  allow  her  to  take^  and  to  enjoy  them  as  her 
faraphernolia  «.« — ^And  in  the  cafe  of  Ca^y  and  Appleton, 
M.  26  C,  II.  the  hufband  devifed  the  jewels  which  were  tho 
paraphirnalia  of  the  wife  and  died.  They  were  decreed  to 
the  wife  ^.  And  lord  Macclciifield  gave  it  as  his  opinion  i% 
another  caufe,  that  bona  fMraphimaiia  are  not  devifcable  by 
the  hufband  from  the  wife  any  more  than  heir^kxms  from 
(he  heir,  fo  that  the  right  of  a  wife  to  her  faraphifitaUv,  i» 
to  be  preferred  to  that  of  a  legatee  *•<*— B«t  where  the  real 
eftate  is  chargeable,  together  with  the  perfonieil,  for  the  pay- 
ment of  debts,  and  the  perfonal  eftate  is  deficient,  the  hns 
fofGpberfmUa  (ball  become  liable  before  the  real  eftate  fhaH 
come  in.  But  then  they  are  liable  to  claims  of  creditors 
only,  and  not  to  debts  due  to  the  heir  at  law  ^.  And  if  ere- 
(li|:ors  of  the  teftator  by  judgment  take  the  jewels  after  bia 
death,  in  exjpculion,  when  the  heir  or  executor,  or  truftees 
have  other  afiets  fufficient  to  pay  fuch  debts,  this  is  a  de^ 
fault  of  the  truftees,  for  which  the  widow  ought  not  to  fttf«^ 
fer  as  to  her  paraphirnalia  ^  And  lord  Hardwicke  in  a  cdfe- 
m  which  the  jewels  of  the  wife  were  worth  3000K  faid,  the 
value  makes  no  alteration,  and  there  are  feveral  cafes  where 
there  have  been  debts  ftanding  out  againft  the  huA)and,  and^ 
yet  the  wife  has  been  admitted  as  a  creditor  to  the  raloe  of  th« 
paraphimaiia^  even  upon  truft  eftates  created  for  the  pay^ 
ment  of  debts  ^.---And  when  the  queftion  to  be  decided  was^. 

■ 

«  Cro.  Car.  343.  |  ftoU's  Abr.  91  j.  ^  i  CKa.  Ca.  a4x>.  E  1 P,  W.  730. 
h  Cafe  of  St«bbs  asd  Stafabs,  H.  3I C,  U.  Cha.  Ca.  Finch,  415,  i  2  P.W.  80. 
k  Cafe  of  Norchcy  j%ad  Noithcy^  Pec.  6.  1740.    a  Ack.  7S. 

whether 
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whether  paraphernalia  ihould  be  liable  to  the  payment  of 
fimple  Gontra6l  creditors  and  legacies.  Lord  Hardwicke 
iaidy  at  law^  where  the  hufband  dies  indebted^  the  widow 
cannot  hai^e  her  paraphernalia^  but  this  court  does  not  de- 
termine fo  (triply  'y  for  if  the  perfonal  eftate  hath  been  ex* 
hauftcd  in  payment  of  fpecialty  creditors,  (be  (hall  ft.nd  in 
their  place,  as  to  fo  much  of  the  real  afiets  of  the  heir  at 
law  J  for  (he  has  a  prior  right,  and  a  fuperior  one  to  lega- 
tees, who  take  only  from  the  bounty  of  the  teftator  ^  So 
likewife  if  the  hulband  pledge  the  wife's  paraphernalia^  and 
dies  leaving  a  fufficient  eflate  to  redeem  the  pledge,  and  pajr 
all  his  debts,  ihe  (hall  be  entitled  to  have  it  redeemed  out  of 
the  hu(band*s  perfonal  eftate.  But  the  hufband  may  alienate 
then  in  his  life  time  m.  And  where  a  daughter's  portion 
was  to  be  paid  out  of  her  father's  perfonal  eilate,  the  ^ourt 
would  not  allow  the  widow  to  retain  her  paraphernalia  •  And 
where  by  marriage  articles  it  was  agreed,  that  the  w'xio 
Ihould  have  no  part  of  the  huiband's  perfonal  eftate,  but 
what  he  ihould  give  her  by  his  will,  this  barred  her  parapherm 
naliaf  and  of  all  jewels  given  to  her  by  her  hufi>and  in  bit 
Kie  time  o*  ' 

J  Wife^s  reafonAU  Part* 

TN  the  city  of  London,  and  province  of  York,  as  well  as  in 
the  kingdom  of  Scotland,  the  cffefts  of  one  dying  in*- 
teftate  after  paying  his  debts  arc  in  general  divided  according 
to  the  ancient  univcrfal  doArine  of  the  pars  rationaSilis  p. 
If  the  deceafed  leaves  a  widow  and  children,  his  fubftaoce 
(deducing  the  widows  apparel  and  furniture  of  her  bed- 
chamber,  which  in  London  is  called  the  widow's  chamber) 
is  divided  into  tl>r€;c  parts,  one  of  which  belongs  to  the 

1  Caft  of  Snelfoa  aiui  Corbet,  Jun.  iS,  1746.    3  Atfc.  369.        »  3  Atl .  394. 
«  Cha.  Ca.  Fiath,  14^  ©  a  Vcrn,  S3.      .     P  Lord  Rayro.  15*9. 
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wliovr^  aAother  to  the  children  j  and  the  third  totbeadmi* 
niilrator:   if  only  a  widow,  or  only  children,  they  (hall  re* 
fpedively  in  either  cafe  take  6ne  moiety,  and  the  admi-* 
^niftrator  the  other  \    If  neither  widow  nor  child  the  admi-' 
niftrator  (ball  have  the  whole  ^     And  this  portion,  or  dead 
man's  part,  theadminiftrator  was  wont  to  apply  to  his  own 
life  till  thedatute  i  Ja.  II.  c.  17.  declared  that  the  fame 
lliould  be  fubjcifl  to  the  ((atutes  of  diftribution,  of  which 
snore  will  be  faid  hereafter.     So  that  if  a  man  dies  worth 
1800K  leaving  a  widow  and  two  children,  the  eftate  (ball  be 
divided  into  eighteen  parts,  whereof  the  widow  ihall   have 
eight,   fix  by  the  cuftom,  and  two  by  the  (latute,  and  each 
of  the  children  five,  three  by  the  cuftom,  and   two  by  the 
ftatute :  if  he  leaves  a  widow  and  one  child,  they  (hall  each 
bave  a  moiety  of  the  whole ;  or  nine  of  fuch  eighteen  parts» 
(ix  by  the  cufiom,  and  three  by  the  (latute.     If  he  leaves  a 
widow  and  no  child,  the  widow  (hall  have  three^fourths  of 
the  whole,  two  by  the  cuftom,  and  one  by  the  ftatute :  and 
the  remaining  fourth  (hall  go  by  the  ftatute  to  the  next  of 
kin.    It  is  alfo  to  be  obferved,  that  if  the  wife  be  provided 
for  by  a  jointure  bdbre  marriage,  in  bar  of  her  cuftomary . 
part,  it  puts  her  in  a  ftate  of  non-entity  with  regard  to  the 
cuftom  only ' ',  but  (he  (bail  be  entitled  to  a  (bare  of  the 
dead  man's  part  under  the  /latute  of  diftributions,  unlefs 
barred  by  fpecial  agreement  ^     And  if  any  of  the  children 
are  advanced  by  the  father  in  bis  life-time  with  any  fum  of 
money,   (not  amounting*  to  their  full  proportionable  part) 
they  (hail  bring  that  proportion  into  hotchpot  with  the  reft; 
of  the  brothers  and  fifters,  but  not  with  the  widow  before 
they  are  entitleJ  to  any  benefit  under  the  cuftom  ^^ :  but  if 
they  are  fully  advanced,  the  cuftom  entitles  them  to  no 
fui^ther  dividend.     Thus  &x  in  the  main  the  cuftoms  of 

q  X  P.  W.  34t.    Salk.  ^46,  ^  2  8bow.  Z75.  ^  3  P.  W.  x6. 

X  t  Verh.  15.    ji  CJk  Ae]y  ap«  s  %  lh:tm.  279.    S  Ab.  £•  Ca.  155. 
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London  and  York  agrees  but  befides  certain  other  lefs  ma* 
terial  variations,  there  are  two  principal  points  in  which 
they  confiderably  differ.  One  is,  that  in  London  the  (hare 
of  the  children  (or  orphanage  part)  is  not  fully  vefted  in 
them  till  the  age  of  twenty-one,  before  which  time  they 
cannot  difpofe  of  it  by  tefiament^ :  and  if  they  die  under 
that  age,  whether  fole  or  married,  their  ihare  (hall  furvive  t<i 
the  other  children  :  but  after  the  age  of  twenty-one  it  is  free 
from  any  orphanage  cuftom,  and  in  cafe  of  inteftacy,  (hall 
fall  under  the  (btute  of  diftributlons  ^.  The  other,  that  in 
the  province  of  York,  the  heir  at  common  law,  who  inherits 
^ny  lands  either  in  fee  or  in  tail,  is  excluded  from  any  filial 
portion  or  reafonable  part'.  But  notwithflanding  thefe 
provincial  variations,  the  euftoms  appear  to  be  fubftantially 
one  and  the  fame  ^, 

Of  l^oxVif. 

Tr\OWER,  which  Bra6lon  derives  froin  dos^  among  the 
Romans  fignified  the  marriage  portion^  which  the 
wife  brought  to  her  huiband  ;  but  it  bears  a  very  different 
lignificatioh  with  us.  Sir  Will.  Blackftone  fuppofes  dower 
to  have  been  introduced  into  England  by  the  Danifh  kings, 
whii^h  he  grounds  upon  a  circumftance  recorded  by  the 
Danifh  biftorians,  who  relate  that  dower  was  introduced  into 
Denmark  by  Swein,  thefkther  of  our  Canute  the  Great,  out 
of  gratitude  to  the  Danifh  ladies,  who  fold  all  their  jewels  to 
ranfom  him  when  taken  prifoner  by  the  Vandals  '  3  but  others 
afcribe  its  introduiSlion  to  the  Normans  as  a  branch  of  their 
local  tenures.  Dower  out  of  lands  feeros  to  have  been  un- 
known  in  the  early  jjarts  of  our  Saxon  conflitution :  for  in 
the  laws  of  king  Edward  ^  the  wife  is  dire&ed  to  be  fup* 

V  a  Vern.  558.  w  Prec.  Chan.  537.  *  z  Burn's  Ecc  taw,  754. 

J  Blackft.  b.  II.  c.  3*.  *  B.  11.  c.  8.  »  WiUt.  73, 
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foftei  entirely  out  of  the  perlbnal  eftat^*  Aftef wards,  a§ 
tMy  )»e  feen  in  gayel  kind  tenure,  the  widow  became  entitled 
io  a  conditional  eftate  in  one-half  of  the  lands,  with  n 
provifo  that  (he  reipained  chiifte  and  unmarried ;  as  is  ufual 
^iio  in  copyhold  dowers,  or  free- bench  \  Dower  is  of  four 
lUndfi.-^By  the  common  law. — ^By  particular  cuftom.--**i/tfr 
ffioM  £f^/^.-— Or,  /;r  affinfupatris. — Dower  can  be  claimed 
at  common  law  by  none  but  a  woman  who  is  aSually  the 
wtSt  of  a  man  at  the  time  of  bis  deceaie.  A  divorce  tbere- 
foce  a  vinculo  matrmonsi  bars  her  endowment  ^.  But  a  divorce 
47  msnia  ft  tboro,  though  for  the  crime  of  adultery,  doss  not 
ofieA  her  dower  at  the  common  law  ;  hut  by  ftatute^,  if  a 
woman  elopes  from  her  huiband  and  lives  with  an  adulterer, 
fliefliall  lofe  her  dower;  unlefs  her  hu(band  be  voluntarily 
reconciled  to  her,  and  fuiFers  her  to  cohabit  with  turn  i  which 
cohabitation  feems  neceflary  in  order  to  authenticate  his  re- 
conciliation, upon  which  her  right  to  dower  is  founded. 
The  wife  muft  be  above  nine  years  old  at  her  hu(band*s 
death,  otherwife  (he  (hall  not  be  endowed. '  She  muft  be  a 
natural  born  fubjed,  for  no  alien  is  capable  of  holding  lands, 
confequently  cannot  be  endowed  ^  If  her  hu^and  dies 
attainted  of  treafon  the  wife  forfeits  her  dower.  The  law 
in  this  particular  has  undergone  feveral  changes.  By  the 
common  law,  this  bar  to  the  wife's  dower  extended  beyond 
high  treafon,  to  felony,  but  by  (latute  in  1547  ,  dower  was 
allowed  the  woman  even  in  cafes  of  high  treafon  as  well  as 
felony  i  but  by  a  fubfequent  ad  of  the  fame  reign  <,  the 
wife  of  a  man  againft  whom  an  attainder  of  treafon  is  in 
force  at  the  time  of  his  death,  cannot  demand  her  dower,  but 
this  reftraint  does  not  extend  to  wfdows  of  felons,  againft 
whom  the  crime  of  their  hufband   is  no  bar.    The  widow 

*>  Somner  Gavelk.  51.  Co.  Lit.  33.  Bro.  tit.  Dower,  70.  ^  BnSr, 

'h.  11.  c.  39.  feft.  4.  ^  Weft  ».  3  Edw.  I.  c,  ^4.  «  L«tt.  fcA.  3^. 
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'oFah  ideot  is  not  entitled  to  dower,  for  an  ideot  cannot 
legally  marry,  being  incapable  of  giving  an  aflent  to  any 
contrail,  all  right  in  property  by  marriage  is  of  courfe  nu<« 
gatory^. — There  are  in  certain  places  particular  cuftom$ 
refpeding  dower,  which  fupercede  the  operations  of  the 
common  law  in  that  particular  throughout  the  diftri&s  in 
vrhich  fuch  cuftoms  prevail '.  In  fome  places  the  cuftom 
allots  to  the  woman  one-half  of  her  hufband's  lands,  in  others 
the  whole  j  in  others  only  a  quarter, — ^Dower^  ad  ofltum 
£ccleftie^  or  at  the  church  door,  which  is  where  tenant  in  fee- 
fimple  of  full  age,  openly,  at  the  church  door,  where  all 
ikiarriages  were  formerly  celebrated,  endowed  his  wife,  with 
the  whole,  or  fuch  quantity  as  he  (bould  pleafe  of  his  lands, 
at  the  fame  time  fpecifying  and  afcertaining  the  fame,  on 
which  the  wife,  after  her  hufband's  death,  may  enter  without 
further  ceremony .*-^The  laft  kind  ef  dower,  or  ex  affinfu 
fatrisy  is  a  fpecies  of  the  laft*iiientiofied,  and  is  made  when 
the  huA)and's  father  is  alive,  and  the  fonby  his  confent  ex«- 
prefly  given,  eruiowes  his  wife  with  parcel  of  his  father*s 
lands.  In  either  of  thefe  cafes  they  muft  be  made  in  the 
face  of  the  church  ;  and  at  the  church  porch ;  not  on  a 
ileath  bed,  nor  in  a  chamber ;  nor  ih  any  manner  that  may 
give  foundation  for  a  fufpicion  of  the  wife's  interference  tg 
obtain  it.  Formerly  dower  was  held  by  a  widow  only 
Whilft  {he  continued  a  widpw,  and  led  a  chafle  life  ;  but  af- 
terwards fuch  conditions  were  only  required  in  cafe  her 
Jiufband  left  any  children.  Under  Henry  II.  the  dower  a^l 
'Pfiium  ecdefia^  was  the  moft  ufual  fpecies  ;  and  here  as  well 
as  in  Normandy  it  was  binding  upon  the  wife,  if  ,by  her 
confented  to  ajt  the  time  of  marriage«  Neither  in  thofe  days 
x>i  feodal  rigour,  was  the  hufband  allowed  to  endow  his  wife 
^d  ojiium  eccltfta  with  more  than  the  third  part  of  the  lands 
VhercO'  he  was  then  feifed,  though  he  might  endow  h%t 

^  See  page  25;  i  Litt,  fc4t  37. 
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with  lefs ;  left  by  mdre  liberal  endowments  the  lord  fliobid  bf 
defrauded  of  hif  wardibip  and  other  feodal  profits  v.  But  if 
no  fpecific  donation  was  made  at  the  church  porch,  then  ihe' 
was  endowed  by  the  common  law  of  the  third  part  (whidi 
was  called  her  d9s  ratUnaBilh)  of  fucfa  lands  and  tenements^ 
as  the  hufband  was  feifed  of  at  the  time  of  the  efpoufals, 
and  no  other :  uitlefs  he  fpecially  engaged  before  the  prieft 
to  endow  her  of  her  future  acquifttions.  And  if  the  I\afl>and 
had  no  lands^  an  endowment  in  goods,  chattels,  or  oaoney, 
at  thetimeof  efpou(ak,  was  a  bar  of  any  dower  in  lands 
which  be  afterwards  acquired  K  When  fpecial  endowments 
were  made  aJ  eftium  ec$Ufae^  the  hufband  after  affiance  made, 
and  troth  plighted,  ttfed  to  declare  with  what  fpecific  lands 
he  meant  to  endow  his  wife^  and  therefore  in  the  kAA  York 
ritual  there  is  at  this  part  of  the  matrimonial  fervice  th6 
following  Fubrick  "•  Sacerdh  inferr^gei  d§tem  mulitrhi  et 
fi  terra  it  in  dotem  detur^  tunc  dicatur  pfalmus  ijle^  (ffe. 
When  the  wife  was  endowed  generallyj  the  hiriband  fecms  to 
have  faidj  "  With  all  my  lands  and  tenements  I  thee  endow,**^ 
and  then  they  all  became  liable  to  her  dower.  When  he 
endowed  her  With  per f6naltjr  only,  be  ufed  to  fay,  «  With 
all  my  worldly  goods  (or  as  the  Salifbtiry  ritual  has  it,  witS 
all  my  worldly  chattel)  I  thee  endow  j"  which  entitled  the 
wife  to  her  thh-ds,'  or  pars  rationabilis^  of  his  perfonal  eftate  j 
though  the  retaining  this  laft  expreffion  in  our  modern  li- 
turgy,  if  of  any  meaning  at  all.,  can  now  refer  only  to  the 
right  of  maintenance,  which  the  wife  acquires  during  co- 
verture, out  of  her  hulband's  pfirfohal^.  In  kin^  John'i 
Magna Qiarta, and  thefirff  charter  of  Henry  III,  A.D.  1216. 
€•  7.  no  mention  is  made  of  any  alteration  of  the  common 
law,  in  refpedJ:  of  the  lands  fubjcft  to  doiver  :  but  in  thofe 
of  1217  and  1224  it  is  particularly  provided,  that  a  widow 

k  Braft.  I.  2,  c.  39.  fcA;  6,  1  Glanv,  c.  2.  "»  Seld.  Ux,  Heb. 
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Ihall  be  entitled  for  her  dpwer  to  the  third  part  of  all  fuch 
lands  as  the  huiband  had  held  in  his  life-time  :  yet  in  cafe  of 
a  fpeciiic  endowment  of  lefs  (id  oftium  uclejia^  the  widow  bad 
ftill  no  power  to  waive  it  after  her  hufband's  death.  And 
this  continued  to  be  law  during  the  reigns  of  Henry  III. 
and  Edward  I.  °  InHenrylV^s  time  it  was  denied  to  be 
law  that  a  woman  can  be  endowed  of  her  huiband's  goods 
and  chattels,  and  under  Edward  IV.  Littleton  lays  it  down 
exprefly  that  a  woman  may  be  endowed  ad  oftium  eeckji^c 
with  more  than  a  third  part ;  and  (hall  have  her  eleAion 
after  her  huiband'^  death  to  accept  fuch  dower,  or  refufe  it^ 
and  betake  herfdf  to  her  dower  at  common  law^  Which 
ftate  of  uncertainty  was  probably  the  reafon  that  thefe  fpeoific 
dowers,  ad  oftium  ecckjia^  and  ex  ajfenfu  patris  have  fince 
fallen  into  total  difufe^  A  wife  by  law  is  entitled  to  be 
endowed  of  all  lands  and  tenements  of  which'  her  hufband 
was  feifed  in  fee-fimple  or  fee^tail,  at  any  time  during  the 
coverture  ^  and  of  which  any  iflue,  which  (he  might  have 
had,  might  by  poffibility  have  been  heir^.  Therefore  if  a 
man,  feifed  in  fee-fiotple,  iia|h  a  fon  by  hrs  firft  wife,  and 
after  marries  a  fecond  wife,  (he  (hall  be  endowed  of  hid 
lands  ;  for  her  ifilie  might  by  poffibility  have  been  beir,  on 
the  death  of  the  fon  by  the  forttier  wife.  But  if  there  be  a 
^onee  in  fpecial  tail,  who  holds  lands  to  him  and  the  heirs 
of  his  body  begotten  on  Jane  his  wife,  though  Jane  may  be 
endov^ed  of  thefe  lands,  yet  if  Jane  dies,  and  he  marries  a 
iecond  wife,  that  /econd  wife  (hall  never  be  endowed  of  the 
Jands  entailed  ;  for  no  {(Tue,  that  (he  coold  bave,  could  by 
any  poffibility  inherit  them  ^  A  feifin  in  law  of  thebuf* 
band  will  be  as  eiFe£tual  as  a  feifin  indeed,  in  order  to  render 
jthe  wife  dowable^  for  it  is  not  in  the  wife's  power  to  bring 

*.n  Britton,  c.  loz,  102.  Fleta,'  1.  5.  c*  23.   left,  n,  11.  o  s^.  ^^ 
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the  hulband's  title  to  an  afiual  feifin,  as  it  is  in  the  hufband's^ 
power  to  do  with  regard  tp  the  wife's  lands  i  which  is  one 
reafon  why  he  ihall  not  be  tenant  by  the  qurtefy,  but  of 
fuch  lands  whereof  the  wife,  or  he  himfelf  in  her  right,  was 
a^ually  feifed  in  deed  '•  The  feifin  of  the  hufband,  for  a 
tranficory  inftaiit  only,  when  the  fame  a£t  which  gives  hinv 
the  eftate  cqnveys  it  alio  out  of  him  again,  (as  where  by  a 
fine  land  is  granted  to  ^  man,  and  he  immediately  renders  i^ 
back  to  the  fame  fine)  fucb  a  feifin  will  ^ot  entitle  tt^e  wife 
to  dower  ^ ;  for  the  land  was  merely  f>  tranfuuy  and  never 
reded  in  the  huiband.  But  if  the  land  abides  in  him  for  a 
^ngte  inoi|i6nt,  it  feems  that  the  wife  (hall  be  endowe4 
tbuceof.  Which  doQrine  was  extended  very  far  ^y  a  jury  iri 
Wa)et,  where  the  father  and  fon  were  both  haqg^d  in  one 
cart)  but  the  fon  was  fuppofed  to  have  furvived  the  father  by 
itppearing  to  ftruggle  iongeft  i  whereby  he  became  feifed  of 
aneftate  by  furvivQrfliip>  in  confequence  of  which  leifin  hie 
widow  had  a  verdift  for  her  dpwerV.  A  widow  may  bei 
endowed  of  ^1  her  hufliandfs  huxds,  tenements,  and  here- 
6itaments,  corporeal  or  incorpoteaU  under  the  reftridions 
before  mentioned  $  unlefi  there  be  feme  fpecial  reafon  to  the 
CKHitrary.  Thus  a  woman  (hall  mi  be  endowed  of  a  caftle^ 
buijt  for  defeoce  of  the  realm :  nor  of  a  comtiton  without 
ftint ;  for  as  the  heii*  would   then  have  one  portion  of  the, 

•  ■  . '  »  • 

cemmoxi,  and;  the  widow  another,  ^afl  both  without  ftint, 
the  cQ0unoo  would  be  doubly  ftocked.  Copyhold  efiatea 
aifo  are  pot  liable  to  dower,  being  only  eftates  at  the  lord's 
will ;  u|de{s  hf  the  fpecial  cufiom  of  the  manor,  in  which 
cafe  it  is  ufuadly  called  tine  widow's  free*bench.  But  where 
dower  \&  aUbwable,  it  natters  not,  though  the  hufbandaliene 
the  hnds  during  the  coverture ;  for  he  aUenes  tl^m  Uablc 

8  Co.  LItt.  31,  t  Cfo.  Jat,  615.    2  Rfp.  67.    Co.  Litt.  31. 
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tdddWtm    The  old  law  ]ai4  manj  heavy  exaAi^ 
wdmM-  claiming  her  dower^  which  the  more  libeK 
m^rns  adopted  in  after  times  have  entirely  Aom  away      ^fi 
afieient  times  a  woman  could  not  be  endowed  without  21  ilfi& 
paid  to  the  lord  :  neither  could  fhe  marry  again  without  hh 
Ifcezlfd:  which  privilege  the  lords  availed  themfel'Ves  of  W 
th*  great  oppreflioff  of  the  Wdman,  by  either  exaAing  from 
h&t  ^  h«av.y  fine  if  file  was  difpofed  to  marry  again,  or  com-^ 
pdUrfg  her  to  a  fecond  marriage  in  order  te  obtain  their  fine. 
To  remedy  fuch  cruel  grievances  tha  charter  of  Henry  I. 
and  afterwards  Magna  Charta,  made  new  regulations  re«^ 
fpeSing  widows  and  their  doWer.    By  the  great  charter  ^  it 
is  provided,  that  ^^  a  widow  after  the  death  of  her  hutband'^  - 
^*  iniGontfncnty  aiidmtbout  ai^y  diftcuky,  fhal}  have  her 
**  marriage  and  her  ifihffritance,  and  ffaall  give  nothing  for 
*^  hef  dower,  her  niarriag*^  or  her  inheritance,  which  hef 
<^  bu^tid  and  die  inAd  the  day  of  the  death  of  her  huiband,. 
and  ^  (hall  tarry  in  the  chief  hOufe  of  her  hufband  by 
forty  days  after  the  death  of  her  fcuftand;  within  which 
day^  her  di^v^r  (hall  be  affigned  her,  (if  it  were  not  aP 
iigiicid  her  before)  or  that  the  houf^  be  icaftle;  and  if 
^'  (he  depart  from  the  caftle,  then  a  competent  houfe  (halF 
"  be  forthwith  provided  for  her,   in  the  which  flie  may  ho- 
^^  neftly  dwell,  until  her  dow,er  be  to  her  affigned,  as  it  i6. 
^^  aforcfaid  ;  and  (he  0ialj[  have  in  the  mean  tiine  her  rtz^ 
^^  fonable  efloves  of  the  common  ;  and  for  h^r  dower  fiiall- 
<*  be  afligped  unto  her  the  third  part  of  a}l  the  lands  of  hec 
*^  hulband,   which  were  his  during  coyerturci   except  (he 
*'  were  endowed  of  kfs.at  the  churchrdopr.     No  widow 
**  (hall  be  diftrained  to  marry  herfelf*j  neyerthelefs  (he(bal| 
<«  give  furety,  that  (he  (hall  not  marry  without  our  licence 
^*  and  aflent,  (if  (he  hold  of  us)  nor  without  the  aiTent  of  the 

*  Cq%  Litt.  31, 31.     3LCV.  40T.     I  Jon.  315.    4Rep.2s.     Blackft.  b.  IT. 
^»  Sa  w  Ch,  7.  *  W^hilc  flic  choores  to  livg  Cngle^   Rvffmka9* 
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««  lor*,  if  (be  hold  of  another/*  This  claufc  rrfp^ii^g 
dower  was  enforced  and  amended  by  20  Hen.  lU.  c.  i. 
i»hich  gives  damages  to  widows  deforced  of  their  dowers« 
The  pahicular  lands  to  be  held  in  dower  muft  be  afligned.  by 
the  heir  of  the  huiband  or  bis  guardian  ;  not  only  for  the 
fake  of  notoriety,  but  alfo  to  entitle  the  Iprd  of.  the  fee  to 
demand  his  fervices  of  the  hen:  in  refpeiEl  of  the  lands  (q 
held.  For  the  heir  by  this  entry  becomes  tenant  thereof  to^ 
tbe  lord,  and  the  widow  ia  immediately  tenant  to  the  heir, 
'by  a  kind  of  fubinfeudation  or  undertenancy,  completed,  by 
this  inveftiture  or  affignment:  which  tenure  may  ftili  be 
created,  notwitbfianding  the  ftatute  of  quia  gmpttriSy  be«^ 
caufe  the  heir  parts  not  with  the  fee*fim[^,  but. only  with 
an  eftate  for  life.  If  the  heir  or  his  guardian  dp  not  affign 
her  dower  withi;i  the  term  of  quarantine^  or  do  affign  it 
unfjiirly,  ihehas  her  remedy  at  ^iw,  jind.  the  i)ieriCi^  ap-* 
pointed  to  affign  it.  If  the  thing,  of.  wbich  (he  i^  endowed 
be  divifible,  h^r  dower  muf|  be  fet  out  by  metes  and  hounds; 
but  if  it  be  indiyifible,  |he  muft  be  endowed  fpecially;  as, 
of  thjB  third  prefentatipn  to  a  church,  the  third  toll-di(b  of  a 
mill,  the  third  part  of  the  profits  of  $in  office,  the  third  flieaf 
of  tithe,  ^nd  the  like  y« 

A  widow  may  be  barred  of  her  dower,  not  only  by 
dopement,  divorce,  being  ah  alien,  the  treafon  of  h^ 
i)i'u(band,  ^and  other  difabilities  before  mentioned,  but  alfo 
by  detaining  the  title  deeds  or  eVldencJci  of  Che  eftato- 
from  the  heir,  until  (he  reftores  theifi ;  and  if  a  dowager 
alienes  the  land  affigned  her  for  dower  fhe  forfeits  it, 
and  the  heir  rtiay  recover  it  by  aftion  *!  A  'woman  alfo 
may  be  barred  of  dower  by  levying  a  fine,  or  fuffering  a  re- 
covery of  lands  during  her  coverture;  but  the  mbft  ufual 
jnethod  of  barring  dower  is  by  jointures',  which  regidatioh 
tpok  place  Ai  D.  1535  ^    At  which  time  the  greateft  part 

y  Co.  I«;tt.  3a,  34,  35.        »  6  E4w.  I.  <.  7.         «  ay  Henry  VIII.  c'  lo- 
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of  the  land  in  England  was  cpnveyed  to  ufes ;   the  property, 
or  pofTeffion  of  the  foil  being  yefted  in  one  man,  and  the  ufc 
Of  profits  thereof  in  another  ;  whofe  directions  wi;b  regard  to 
the  difpofition  thereof  the  former  was  in  confcience  obliged 
tp  follow,  and  might  be  compelled  by  a  court  of  equity  to 
obferve.     Now  though  a  hufband  had  the  ufe  of  lands  in 
a^folute  fee-fimple,  yet  the  wife  was  not  entitled   to  any 
dower  therein,  he  not  being  feifed  thereof:   wherefore  it  be- 
came ufual  on  marriage,  to  fettle  by  exprefs  deed  fome  fpecial 
cftate  to  the  ufe  of  the  huiband  and  his  wife,  for  their  lives, 
in  jointenancy,  or  jointure;  which  fettlement   would  be  a 
provifion  for  the  wife,  in  cafeihe  furvived  her  hufband.     At 
length  the  ftatute  of  ufes  ordained,  that  fuch  as  had  the  ufi 
of  lands,  ihould  to  all  intents  and  purpofes  be  reputed  and 
taken  to  be  abfolutely  feifed   and  poiTeiTed  of  the  foil  itfelf. 
In  confequcnce  of  which  legal  feiiin,  all  wives  would  have 
l>£come  dowable  of  fuch  lands  as  were  held  to  the  ufe  of 
^heir  hufbands,  and  alfo  entitled  at  the  fame  time  to  any 
fpecial  lands  that  might  be  fettled  in  jointure  ;  had  not  the 
fame  ftatute  provided,  that  upon  making  fuch  an  eftate  in 
jointure  on  the  wife  before  marriage,  (he  ihall  be   forever 
precluded  from,  her  dower.     But  then  thefe  four  requifi|p| . 
inuft  bepunflually  obferved.     (i.)  The  jointure  muft  tako 
effect  immediately  on  the  death   of  the   hufband.     (2.)  It 
inuft  bp  for  her  own  life  at  leaft,  and  not  per  outer  vie^   or 
for  any  ^erm  of  years,  or  other  fmaller  eftate.     (3.)  It  muft 
^e  mad^  tc^herfelf  and  no  other  in   truft  for  her.     (4.)  It 
muft  be  made,  and  fo  in  the  deed  particularly  exprciTed  to 
be,  in  fatisfa£tioi>  of  her  whole  dower,  and  not  ofany  parti«» 
pular  part  pf  it.     If  the  jointure  is  made  to  her  after  mar« 
riage,  ffae  has  her  election  after  her  hufband's  death,  as  la 
4ower  ad  oflium  tcclefia  \  and  may  either  accept  of  it,  or 
irefufe  it,  and  betake  herfelf  to  her  dower  at  common  law  ; 
ipx  Ihe  was  not  capable  of  confenting  to  it  during  coverture, 
^nd  if  by  any  fraud  or  accident,  a  jointurp  made  before 
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marriage  proves  to  be  on  a  bad  title,  and  the  jointreft^  1$ 
cvifted  or  turncj  out  of  pofleifion,  fhe  (hall  theft  by  the  pro- 
vifions  of  the  fame  ftatute,  have  her  dowef  pro  tanttf  at  thti 
common  law  ^  There  are  fome  advantages  attending  te- 
nants in  dower  that  do  not  extend  to  jointrefles  ;  and  fd  vUi 
vtrfa^  jointrefles  are  in  fome  refpeds  more  privileged  than 
tenants  in  dower.  Tenant  in  dower  by  the  old  common 
law  is  fubje£):  to  nro  tolls  or  taxes ;  and  hefs  i^  almoft  the 
only  eftate,  on  which,  when  derived  from  th6  Icing's  debtor, 
the  king  cannot  diftratii  for  bis  debt,  if  contracted  during 
the  coverture.  But  on  the  othet-  hand  a  widow  may  enter 
9t  opce  on  her  jomture-land  without  any  formal  procefs  ; 
as  fhe  alfo  might  have  done  on  dower  ad  ojiium  fcclefia^ 
which  a  jointure  in  many  points  refembles  ;  and  the  refem- 
blance  was  ftill  greater  while  that  fpecies  of  dower  remained 
iii  its  primitive  ffate :  whereas  no  fmall  trouble,  and  a  very 
tedious  method  of  proceeding  is  heceiTary  to  compel  a  legal 
affigoment  of  dower.  And  what  is  more,  though  dower  bq 
forfeited  by  the  treafon  of  the  hufband,  yet  lands  fettled  i^ 
jointure  remain  unimpeacbed  to  the  widow  S 

If  the  hufband  is  feifed  of  a  jointeftate,  and  dies,  his  wife 
ihall  not  be  endowed :  as,  if  lands  are  given  to  two  men 
and  their  heirs,  or  the  heirs  of  their  two  bodies,  and  one  of 
themf  dies,  his  wife  fliall  not  be  endowed  \  but  it  (hall  go  to 
the  furvivor  who  is  then  in  form  of  firft  feoffee  or  donee  ^, 
— If  the  hufband  feifed  of  lands  in  fee,  exchange  the  fame 
for  other  lands  with  a  ftranger,  and  dies,  the  wife  may  make 
her  eleflion  to' be  endowed  either  of  thofe  given,  or  thofc 
taken  in  exchange  ;  becaufe  her  hufband  was  feifed  of  both 
during  coverture,  but  flie  fhall  not  have  dower  of  both  % 
— If  a  woman  be  attainted  of  treafon  or  felony,  (he  fhall, 

^  4  R^p.  I,  2.  *  Co.  LJtt.  31,  36,  37.     F.  N.  B.  15©.     BltckH^. 

b.  IL  c.  S.  ^  I  Co.  27.    Cro.  Car.  x^z.  *  Perk.  318. 

not 


THE  PROPERTY  OF  WOMEN.  >oj 

DO^  have  her  dower  ^  but  if  pardoned,  (lie  ihall  be  received 
fo  demand  it^  though  the  hulband  has  aliened  it  in  themean 
timej^  becaufe  by  the  marriage,  ;ind  feifui  of  her  hufband, 
(he  was  entitled  to  dower ;  and  when  the  impediment  is  re- 
fnoved,  her  capacity  is  again  reftored  ^,  Where  lands  af- 
figncd  to  a  woman  for  her  d^wer,.  are  lawfully  evided  by 
plder  title,  (he  (hall  be  endowed  anew^.  If  a  manor  to 
which  an  ad yowfon  is  appendant,  defcends  toaitbeir,  and 
be  affigns  dower  to  bis  moeber  of  the  third  part  of  the  manor 
with  the  appurtenances^  (be  is  thereby  endowed  of  the  third 
part  of  the  advowfon,  mi  may  have  a  third  prefentment '^^ 
A  tenant  in  dower  is  puniftable  for  committing  wafte^;  and 
flie  is  anfwerable  to  the  remainder  man  at  the  common  law 
by  a  writ  of  wafle. — Wafte  is  a  fpoil  made  either  in  houfes, 
woods,  &c.  by  the  tenant  for  life  or  years,  to  the  prejudice 
of  the  heir  J  or  of  him  in  the  reverfion  or  the  remainder. 
If  an  eftate  for  life  be  deternrrined  by  the  tenant's  own  ad  ; 
as,  by  forfeiture  for  cpmmitting  wafte;  of  if  a  tenant  daring 
widbwhood  thinks  proper  to  marry^  in  thefe  and  fimilar 
pafes,  the  tenant  having  thus  determined  the  eftate  by  her 
own  a£ts,  {halt  not  be  entitled  to  take  the  emblements.  But 
if  (be  leafes  her  eda^e  to  an  under  tenant,  who  fbws  th« 
land,  and  ihe  then  marries,  this  her  zSt  fhall  not  deprive  the 
tenant  pf  his  emblements  ^.  A  woman  entitled  to  dower, 
^ahnat  enter  till  it  be  alEgned  to  her,  and  kt  out  either  by 
the  heir,  tertenants,  or  flieriff  in  certainty  \  If  the  heir 
vvithin  age  affign  to  the  wife  more  lands  than  fhe  ought  to 
have,  he  himfelf  fliall  have  a  writ  of  admeafurement  of 
dower  when  at  full  age :  and  if  the  heir  dies  before  he  attain 
to  full  age,  bis*  heir  ihall  have  fuch  writ  to  reftify  the  affigi*- 
ment.  But  the  quantity  of  the  land  is  only  cognizable  by 
the  admeafurement:  therefore  no  fuch  writ  lies  with  the 

r  Co.  Litt.  33.     13  Co.  a  J.  g  Perk.  491.  ^  Watf.  c.  (jf 
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heir  when  he  attains  to  full  age,  on  account  of  the  widow^ 
having  improved  the  lands  after  alignment,  or  if  they  are 
rendered  of  greater  value  by  reafoa  of  mines,  open  at  the 
time  of  affignmcnt ", 


I 


Dffarament  far  Dowei^. 

F  a  man  marries  a  won^n,  and  during  the  boverture  i^ 
feifed  of  lands  which  he  alienes,  and  dies ;  or  is  diflcifod 
and  dies ;  or  dies  in  poileffion,  and  the  alienee,  difieifor,  or 
heir,  enters  on  the  tenements,  and  doth  not  aifign  the  widow 
her  dower,,  this  is  trailed  a  deforcement  i  ap4  i»  %  fpecies  of 
injury  by  oufter  or  privation  of  a  freehold.  It  means  that 
the  tenant  or  poflcffor  had  originally  a  right  to  enter  upon 
it,  but  his  detainer  i?  unlawful.  Deforcequ^nts  may  arife 
alfo  upon  breach  of  a  condition  in  law  j  as  if  a  woman  gives, 
lands  to  a  man  by  deed,  to  the  intent  that  he  marry  her, 
and  he  will  not  when  thereunto  required  ;  but  continues  to 
hold  the  lands  j  this  is  fuch  a  fraud  on  the  man's  part,  that 
the  law  will  not  allow  it  to  diyeft  the  woman's  right, 
chough  it  does  diveft  the  pofleffion,  and  thereby  becomes  a 
deforcement.  The  remedy  for  fuch  an  injury  is,  the  rcftU 
tution  or  delivery  of  the  pofTeffiop  to  the  right  o\yner ;  and 
in  fame  cafes  damages  for  the  onjuft  amotion.  And  it  may 
be  obtained  by  a  formal  but  peaceable  entry  made  by  th^ 
legal  owner.  Or  it  may  be  done  by  a  writ  of  dower  undi 
nihil  hahet.  But  if  flie  be  deforced  of  only  part  of  her 
dower,  (he  cannot  then  (ay  that  nihil  hahet ;  and  therefore 
ibe  may  have  recourfe  to' another  action  by  writ,  the  writ  of 
dower,  which  is  a  more  general  remedy  extend.in£  either  tg> 
part  or  to  the  whole.  If  the  widow  is  deprived  of  her  dower 
by  a  recovery  had  againfl;  her  through  her  default,  or  noUf- 
appearance  in  a  poiTeiTory  a^ion,  thej^  were  entirely  without 

in  F.  N.  B.  14S,  X49. 

remedjf 


THE  PROPERTY  OF  WOMEN.  205 

remedy  at  the  common  law^  but  by  ftatdte  a  new  writ  Is 
allowed  for  fuch  pertbns^  after  their  lands  have  been  fo  reco- 
vered againft  them  by  default,  called  a  qwd  ft  defirceat^. 
— One  of  the  few  exceptions  which  our  law  admits  to  the 
triki  by  jury  is,  When  a  widow  brings  a  writ  of  dower^  and 
the  tenant  pleads  that  the  hu(band  is  not  dead  ^  this  being 
Icftoked  upon  as  a  dilatory  plea,  is  in  favour  of  the  widow» 
and  for  greater  expedition  is  allowed  to  be  tried  by  witneiTes 
examined  bfefore  the  judges  ®.— Sir  Thomas  Arundell  being 
attainted  of  felony,  and  his  wife's  dowet  faved  by  z&  of  par* 
liament,  flie  brought  her  writ  of  dower  againft  the  earl  of 
Pembroke^  and  he  making  default  after  appearance,  a  termor 
prays  to  be  received,  and  (hews  his  leafe  after  the  coveiturej 
and  the  attainder,  and  that  Edward  the  fixth  granted  a  Com* 
miffioii  tinder  the  feal  of  the  coixrt  of  augmentations  teailigit 
'^  third  part  of  the  land  of  the  faid  Sir  Thomas  Arundel  to 
his  wife  in  dower  \  and  fhews  further  that  by  virtue  of  the 
commiffion,  the  third  part  of  the  r^nt  referved  on  the  faid 
leafe  wa»  ailigned  to  her,  and  this  ailignment  confirmed  to 
her  by  letters  patent  under  the  great  ieal^  and  Htkt^s  her 
agreement  and  acceptance  thereof,  and  faid^  that  this  fuit 
Was  by  collufion  to  defraud  him  of  his  term.     And  in  this 
cafe  it  was  held,  iirft,  that  the  court  of  augmentations  had 
no  power  to  afTign  dower  to  the  demandant,  or  any  other 
woman,  but  it  muft  be  in  Chancery.     Secondly,  that  the 
alignment  of  the  rent  was  not  warranted  by  the  commii&0]i, 
and  then  the  confirmation  could  not  make  that  good  which 
was  merely  void^  and  it  was  adjudg^  for  the  demandant  p. 
If  a  Jew,  born  in  England,  marries  a  J?w  who  is  likewife 
born  here,  and  the  hufband  is  converged  to  the  chriftian  faitb» 
^nd  afterwards  purchafes  lands^  and  enfeofFeth  the  other 
and  dies,  the  wife  (hall  not  have  dower.     For  Richard  the 

-  o  \\*eft.  2.     IX  Xd.  1  c.  4.  o  F.  N.  B.'  147.  P  Df cr,  363. 
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firft  ere£led  a  court,  where  all  the  real  and  perfbnal  eftates  of 
the  Jews  were  regiftered,  and  upon  the  death  of  any  Jew 
iuch  eftate  came  to  the  king,  though  it  was  redeemable  by 
their  children  paying  a  fine,  and  in  this  court  (he  could  not 
demand  dower  but  againft  a  Jew ;  and  (he  could  not  de- 
mand it  at  comnlon  law  againft  a  chriftian.  And  therefore 
if  the  hu(band  had  not  aliened,  yet  (he  could  not  recover 
againft  the  heir  of  a  chriftian  ^ 

Rights  of  JVidows* 

T  F  hufband  and  wife  have  a  decree  for  money  in  right  ot 
the  wife,  if  the  hufband  dies  before  the  receipt  thereof, 
the  benefit  of  the  decree  belongs  to  the  wife  '.  If  lands  are 
given  to  the  huft)and  and  wife,  and  to  the  heirs  of  the  huf- 
band, who  dies,  the  wife  ma^  difligree  to  this  eftate  made 
during  the  coverture  ;  antl  then  it  will  be  an  eftate  to  the 
huiband,  and  his  eftate  ^^ /W/^,"^  and  fo  (he  (hall  have  her 
dower  thereof.  But  if  the  eftate  be  made  to  the  huiband  and 
wife,  for  the  life  of  the  'huft)and,  remainder  to  the  right 
heirs  of  the  huft)and,  it  (hould  feem  (he  cannot  in  that  cafe 
difagree,  becaufe  the  eftate  upon  the  huft)and's  ^death  is  de- 
termined and  gone  '.  If  an  hi^fband  feifed  in  right  of -hisf 
wife  of  land?  in  fee,  aliens  them,  and  dies,  leaving  his  wife 
and  ifTue:  if  the  widow  during  her  life  does  not  bring  the 
writ  of^«/  in  vitay  for  the  recovery  of  her  own  lands,  after 
her  deceafe  her  heir  may  have  a  writ  of  yir  <«/  in  vita  againft 
the  tenant.  —  Where  the  huft)and  lends  money  in  the 
name  of  himfelf  and  his  wife  upon  mortgage  and  bonds,  and 
dies,  it  has  been  ruled  in  Chancery^  that  the  wife  is  entitled 
to  the  money  by  farvivorlhip  if  there  be  affets  fufEcient  to 
pay  the  huft^and's  debts  .     If  an  eftate  be  granted  to  a  wo- 

^  Co.  Litt.  314    i  KoUingfh*  <5.         '  1  ChM<  Ca.  17.        »  Peck.  35*^ 
t  a  Vera.  633. 
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fnan  for  life,  or  during  her  widowhood  ;  and  flie  marries^ 
focfa  eftate  is  forfeited.  But  wbilft  (he  continues  unasarried^ 
fuch  tenure  is  conftdered  as  an  inheritance  fgr  life.  Grant; 
of  cAates  for  life,  are  generally  made  exprefly  for  the  term  of 
B  tnan^s  natural  life  ^  in  order  to  prevent  the  'grant  deter- 
mining by  a  civil  death  :  as,  if  an  eftate  be  granted  to  a 
woman  for  her  life,  and  fhe  enter' into  a  monaftry,  (he  is  by 
that  adl  dead  in  law.— -If  a  woman  being  a  lunatic  kills  her 
hufband,  or  any  other,  yet  (he  (hall  be  endowed,  becaufe 
thefe  cannot  be  treafon,  or  felony  in  her  who  was  deprived 
of  her  unde:^ftanding  by  the  ail  of  God  ". — Where  a  ma« 
bequeaths  to  his  wife  the  refidue  of  his  goods,  and  appoints 
ber  executrix  to  pay  his  debts,  and  dies  $  if  (he  pays  his 
debts  and  marries  a  hufband  who  dies  pofli^ffed  of  fuch  re- 
fidue, and  appoints  an  executor,  fuch  refidue  (hall  goto  the 
wife  and  n^t  to  the  executor  of  tbehuihand,  if  he  did  not 
make  a  gift  of  it  in  his  life  time  ▼.  The  widow  of  a  man 
feifedof  an  advowfon,  (hall  have  the  third  prefentation,  tbp 
Jheir  having  the  two  (irft,  which  right  cannot  be  taken  froqi 
her  by  grant  made  by  the  hufband  in  his  life  time  of  the 
third  turn  ;  for  in  a  proper  aiAion  (he  may  recover  the  third 
prefentation  as  her  dower ;  or  it  may  be  affigned  to  her  for 
dower.  But  without  fuch  recovery  or  affignment,  the  wife 
cannot  make  title  to  the  advowfon,  or  to  any  prefentation, 
no  more  than  (he  can  enter  by  her  own  authority  into  any 
other  lands  or  tenements  to  which  (he  hath  right  of  dower  ^. 
•^An  hufband  feifed  of  a  manor  in  right  of  his  wife,  leting  a 
copyhold  parcel  thereof  for  years  by  indenture,  and  dying, 
the  wife  may  demife  fuch  lands  by  copy,  as  before  fuch 
Icafc  ?.—- A  copyholder  in  fee  where  the  cuftom  was  for  a 
widow's  eflate,  made  a  leafe  by  licenfe,  referving  rent  to  him 
and  his  wife  during  their  lives,  omitting  to  fay,   and  either 

«  F«rlc.  3$4.  T  Dyer,  3!*.         ^  W«tf.  c.  9.         »  Cro.  Iliz.  459. 
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of  them,  fiut  the  court  decreed  that  th^  wife  fliould  hav^ 
the  rent  after  the  death  bf  her  htifband,  though  ho  party  to 
the  leafe  ^ — The  huflband  feiied  in  right  of  his  wife  cannot 
grant  copies  in  his  own  name,  but  ought  to  joib  th&.wife 
with  him  *•  Where  a  hufbaiid  departs  from  his  wife  and 
ihe  is  ignorant  of  what  is  fallen  to  him,  and  his  friends  give 
out  tha^  he  is  dead,  and  the  wife  is  prevailed  on  to  releafe 
^11  iii2trriage  and  intereft  in  him  as  an  bufbahd,  and  after-^^x 
wards  by  the  perfuafion  of  the  friends  of  the  hulband  ihe 
mstrry  another  niM  who  dies,  fhe  ftill  having  no  notice  of 
her  former  hufbaiid  being  alive,  though  fuch  firft  hufband 
be  not  out  of  the  realm,  file  (ball  not  by  fuch  condud  lofe 
her  dower  by  her  firft  hufband  oh  his  death  *;— The  wife  of 
2tfiic  dife  fliall  have  dower  \  fo  likewife  if  tiie  hufband  be 
outlawed  in  trefpafs,  oi:  any  civil  zdixon  ;  for  thefe  work  hb 
corru[itidn  6/  blood,  or  forfeiture  of  lands  \-— A  king'^ 
tenant  feifed  of  lands  in  fee,  or  fee  tail,  at  the  day  of  hi^ 
death,  which  he  held  of  the  king  in  chief }  the  widow  com* 
ing  into  the  chancery,  and  there  making  oath  that  ihe  wiU 
not  marry  without  the  king's  leave,  obtains  a  writ  of  dota 
ajftgnando.     Thdfe  widows  are  called  the  king's  widows  ^. 

dttfioms  tefpeiiin^  the  Endowment  of  Widows. 

A  Widow  Avail  not  be  cndotved  of  copyhold  lands  unlefs 
by  fpecial  cuftom  of  the  manor  *.  Where  it  is  a 
cuftom  in  a  manor  that  the  wife  of  a  copyholder  for  life  fliaH 
hold  the  copyhold  during  her  widowhood,  it  is  a  good 
cuftom«  So  likewife  if  a  copyholder  in  fee  marries,  and  the 
wife  Airvives,  flie  fhall  have  the  fee,  and  vlceverfa  •• — ^There 
can  be  no  dower  or  tenancy  I^y  the  cuftom  of  a  copyhold 

y  1  Ven?,  163,  %  Cro,  Jac.  99.  *  Gafc  of  Gr^en  and  Hcrvqf, 

I  R»tt  iV{>r,  68o.  ^  Plow.  261.  c  suundf.  Pisrog.  cap.  4. 

*  li4»b,.A^.  «  Nov  2,  B&  F,  252. 
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without  fpecial  cuftom's  ^ — ^The  widow  of  aftui  fUi  truft  of 
a  copyhold  eftate  ought  to  have  her  free- bench  as  well  as  i^ 
the  hufband  had  the  legal  eftate  in  him  '• — ^The  cuftom  of 
A  manor  was,  that  the  wife  of  a  copyholder  dying  feifed 
ipiall  have  her  widows  eftate :  a  commiiEon  of  bankruptcy  is 
taken  out  againft  the  copyholder,  and  his  eftate  fold,  but 

t  before  the  vendee  was  admitted,  the  copyholder  dies ;  and 
yet  it  was  adjudged  that  the  widow's  eftate  was  gohe,  becaufik 
lier  hufband  did  not  die  feifed  ;  his  eftate  and  right  being 
bound  by  the  fale,  to  which  the  admittance  after  has  rela* 
tion,  anfl  divefts  the  widow's  eftate  ^«— ^If  there  be  a  ciiitooi 
that  where  the  hufl>and  fells  his  lands,  and  his  wife  receives 
part  of  the  money,  or  it  be  expended  in  the  family,  that  his 
wife  (hall  be  barred  of  her  dower,  this  fnay  be  good. — If  the 
cuftom  of  a  manor  be,  that  if  any  of  the  tenants  marry  a 
widow,  ihe  fliall  have  no  dower,  this  is  good.     But  the 

^  cuftom  that  a  wife  of  a  tenant  in  fee  fliall  not  be  endowed,  is 
not  good  ^ — A  wife  cannot  avoid  a  leafe  for  years  made  by 
her  hufi)and  of  copyhold  lands,  in  order  to  be  endowed 
thereby,  unlefs  there  be  a  fpecial  cuftom  to  authorife  her  K 

Of  Jiinturet* 

'TPHE  origin  of  jointures  has.  been  aljrcady  feen  under  the. 
article  of  dower,  and  their  nature  has  been  likewife 
ihewn';  it  may  however  be  proper  here  to  fay  fomething 
snore  particularly  concerning  them.  No  eftate,  as  was  before 
obferved,  can  be  granted  by  the  hufband  to  the  wife  in  bar 
of  dower,  that  does  not  take  tSt&  immediately  on  the  death. 
pf  the  hufband  :  neither  (hall  a  feoffment  in  fee  to  ^e  ufe  of 
himfelf  for  life,  after  to  the  ufe  of  B  for  hislife^  and  after  to 

-  f  Nc7>  29.  4ft  Vein.  5^5.  h  6r«i  Cart  569*  i  s  'MIL 

Abr«  j6a4  y  ^^»  Jj^c.  36*  1  Sec  f age  S92* 
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lihe  oie  of  the  wife  for  her  jointure  be  good,  although  B  dies 
before  the  hufband :  for  the  death  of  B  was  an  event  fiibfe* 
quent  to  the  making  of  the  jointure,  and  an  uncertain  con* 
tingency  K  A  jointure  muft  be  an  eftate  to  the  wife  for  life^ 
and  conditions  that  are  within  the  zA  of  the  wife  majr  be 
madetherein  ;  and  if  the  wife  after  the  dbadi  of  her  hufband 
accepts  fuch  jointure,  (he  is  bound  to  the  condition  of  it. 
So  if  it  be  made  to  her  wfailft  (he  continue  »  widow,  It  is  a 
good  jointure  within  the  ad.  But  if  an  hufband  Jointure  ait 
^flate  to  his  wife  per  autre  v/V,  this  is  not  within  the  2&^ 
for  it  may  determine  during  her  life,  without  any  defat^lt  in 
her  "*•  A  covenant  to  releafe  demands  to  the  wife's  guardian 
or  father  after  marriage  is  void  "•  If  a  jointure  be  made  to  » 
wife  before  coverture,  after  the  death  of  the  hufband  the 
wife  may  not  waive  it,  and  take  her  dower,  as  ihe  may  do 
by  a  jointure  madt  during  the  coverture,  and  if  lands  are 
conveyed  to  a  woman  before  marriage  for  part  of  her  jointure, 
and  after  marriage  more  land  is  conveyed  to  her  for  her  full 
jointure,  and  in  fatisfadtion  of  all  her  dower,  and  after  the 
hufband  dies ;  in  this  cafe  if  the  woman  waives  the  land 
conveyed  to  her  ufe  after  marriage,  ihe  fhall  have  the  land 
conveyed  to  her  before  covercuve^  and  her  dower  alfo  in  the 
refidue  for  land  conveyed  to  the  wife  for  part  of  her  jointure, 
of  ht  fatisfadien  for  part  of  her  dowcr^  is  na  bMr  of  any 
dower;  but  ihe  muft  wsuve  it  before  §»  enter  upo»  her 
jointure.  Aeceptahce  of  doinier  by  d««l  indented  (haA  coft* 
dude  the  right  of  the  wife^«*-"If  an  huftandf  covenant  to 
his  wife  that  her  jointure  fball  be  of  a  certain  yearly  vahie, 
and  it  hSS  ihort  thereof,  though  her  eO^c  be  without  im~ 
peachment  of  wafl*e,  yet  fhe  may  conunit  wafte,  fir  fiu*  a^tc^ 
make  up  the  defieiettcy  of  the  jointufe  '«--A'  nmt  made  »  fet«* 

1  Si^«  }4«  "^  4Co^  3^  iL  Salkr  ijii  »  Bar.  ^Skm^  ii% 
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tkmenl  on  his^eldeft  fon  for  life,  witK  remainder  to  his  firft 
zni  other  fons  in  tail,  remainder  over,  with  power  for  hrs 
ion  to  appoint  any  of  the  lands  not  exceeding  one  hundred 
pemiKiS'  per  annam  to  any  wife  he  fiiould  afterwards  marry, 
for  a  jointure  (the  father  being  under  an  apprehenfion  that 
he  was  then  married  to  one  whom  as  he  (lifliked  he  did  not 
mean  his  fbn  fhould  fe  provide  for) ;  the  father  died,  and 
the  ion  married  that  woman,  though  there  was  flrong  pr^ 
fitmptive proof  that  he  was  married  to  her  before;  and  after 
tn^riage  he  appointed  certain  lands  to  truflees,  in  trufl  for 
hfer  jointure,  and  covenanted  that  if  they  were  not  of  an 
hundred  pounds  per  annum  value,  that  upon  requefl  made 
to  him  any  time  during  his  life,  he  would  make  them  up  (b 
iMch  out  of  other  lands  in  his  power  *,  he  Kved  for  fevend 
years,  and  no  complaint  was  made  that  the  lands  were  not 
of  that  value,  nor  requeft  to  make  it  up^  and  di^d  without 
i#ue.  On  a  bill  brought  by  the  widow  to  have  the  jointure 
made  up  the  annual  value  fpecified,  the  lord  keeper  faid, 
that  a  provifion  for  a  wife  or  children,  was  not  to  be  confi- 
dieted  as  a  voluntary  covenant ;  and  therefore  decreed  the 
deficiency  to  be  made  up  notwithftanding  the  circumflances 
of  the  cafe,  and  her  neglet^  in  not  requeiling  it  during  co« 
verture,  for  the  laches  of  a  feme-covert  cannot  be  imputed 
to  her  '^^ — If  the  heir  brings  a  bill  againfl  a  jointrefs  to  dif- 
cover  deeds  and  writings,  he  is  not  entitled  to  fue  them 
unlefs  he  confirms  the  wife's  jointure,  though  it  be  made 
a/fit  marriage  '• 

A  private  aA  of  parliament  is  fometimes  procured  to 
enable  the  tenant  of  an  eflate  to  make  a  jointure  for  a  wife  ; 
or  to  fecure  an  eftate  againft  the  claims  of  infants,  or  other 
perfotis  utider  legal  difabllitiec*    For  it  fometime«  happen^ 
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that  by  the  ftritSnefs  or  omiffions  of  family  fettlementSy  the 
tenant  of  the  eftate  is  abridged  of  fome  reafonable  power,  in 
which  cafe  the  legiflature  alone  can  afford  him  redrefs. — ^If 
a  man  be  found  guilty  of  high  treafoh,  he  forfeits  to  the  king 
all  his  lands  and  tenements  of  inheritance,  whether  fee- 
fimple  or  fee-tail  9  and  all  his  rights  of  entry  on  lands  an4 
tenements  which  he  held  at  the  time  of  the  offence  com- 
mitted, or  at  any  time  aftei  wards,  to  be  forever  veiled  in  thi^ 
crown  ;  and  from  the  profits  of  all   lands  and  tenemena 

• 

which  he  had  in  his  own  right  for  life  or  years,  fo  long  as 
fuch  interell  (hall  fubfift.  This  forfeiture  relates  backward, 
to  the  time  of  the  treafon  committed,  fo  as  to  avoid  all  in* 
termediate  fales  and  incumbrances^  but  not  thofe  before  the 
fad,  therefore  a  wife's  jointure  is  not  forfeited  by  the  treafon 
of  herfauiband,  if  it  was  fettled  upon  her  before  the  treafon 
was  committed,  but  her  dower  is  exprefly  forfeited  by 
ftatute  s«  And,  if  the  wife  be  attainted  of  treafon  the  huff 
band  (hall  be  tenant  by  the  curtefy  of  the  wife's  lands  : 
but  thefe  forfeitures  do  not  take  effe£t  unlefs  an  attainder  be 
bad ;  fo  that  if  a  traitor  dies  before  judgment  is  pronounced  ^ 
or  is  killed  in  open  rebellion ;  or  is  hanged  by  martial  law, 
his  lands  are  not  liable  to  forfeiture,  he  never  having  been 
attainted  of  treafon  t« 

AJfignmcnts  made  by  lUdows. 

T  F  a  mother  having  a  right  to  dower,  to  encourage  a  tWf" 
riage  of  her  fon,  releafes  her  dower,  and  the  relcafe  is 
fhewn  to  the  wife,  and  her  relations,  it  (hall  bind  the  mother 
though  the  leafe  was  obtained  by  a  fraudulent  fuggeftion". — » 
A  widow  before  her  marriage  with  a  fecond  huiband  aiEgn- 
iiig  over  the  greateft  part  of  her  efiate  to  trwftees,  for  the 

s  5  k  6  Edw.  VI,  c.  II.  t  Co.  Litt.  13.    3  InAt  liu  1  H.  P  €^,359. 
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benefit  of  children  by  her  former  huiband,  without  the  pri- 
vity of  fuch  fecond  hufband,  has  been  thought  by  the  court 
to  be  a  juftifiable  a£t,  and  that  (he  might  thus  provide  for 
her  children  before  Ihe  put  herfelf  under  the  power  of  a 
liufband.  And  where  it  was  proved  that  eight  tboufaitd 
pounds  had  been  thus  (ettled,  and  that  the  hufband  had  fup- 
prefled  the  deed,  he  was  dire^ed  to  pay  the  whole  money 
without  directing  any  account  ^« '  But  if  a  widow  makes  a 
deed  of  fettlement  of  her  eftate,  and  marries  a  fecond  huf*- 
band,  who  was  not  privy  to  fuch  fettlement,  and  it  appear* 
ing  to  the  court,  that  it  was  in  confideration  of  her  having 
Aich  eftate  that  the  huiband  married  her,  the  court  will  fet 
afide  fuch  deed  as  fraudulent^. 


■«■■■    >  III  I     ■        I, I  ^>— .— i»— <»i 
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CHAP.       IX. 


Of  heal  Cuftoms. 


IWTOtwithftanding  the  Norman  conqueft  fubverted  the 
-^  ^  Saxon  laws  and  cuftoms,  and  introduced  the  feodal 
fyAem  in  their  ftead,  yet  there  ftill  remains  in  feveral  parts 
of  the  kingdom  traces  of  the  Saxop  regulations  refpeding 
inheritances  and  poiTeffion  of  lands.  Tenure  in  burgage 
feems  to  have  been  derived  from  fo  remote  an  original  as  the 
times  of  the  Saxons.  One  of  the  moft  remarkable  cuftoms 
peculiar  to  tenements  fo  held  in  ancient  language,  is  called 
borough  Englijhy  which  gives  the  inheritance  to  the  youngeft 

^  iv  Vcn>.  40S  *  1  Chan.  Rep,  Sj. 
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fon,  and  fe  in  an  inverted  fucceffion  up  «to  the  eldeft.  And 
by  the  htne  tenure,  the  widow  h  endowed  cif  all  her  huf* 
band's  tenements  tnftead  of  the  third  part,  which  ihe  was 
entitled  to  by  the  eftaUifhed  laws  of  defc^nt  founded  on  the 
common  law  ^.  This  is  called  hor  free  bench.  Th£  reaibn 
of  which  feetns  to  be,  that  in  thefe  boroughs  the  eldeft  &ms 
were  introduced  into  the  trade  of  thek  father,  and  therefore 
being  provided  for  out  of  their  father's  goods  in  bis  life-time, 
were  able  to  fubfift  of  tbemfelves  without  any  provifion  in 
land }  and  therefore  the  lands  defoend  to  the  youngdl  (on, 
he  being  in  moft  danger  of  being  left  dcftitute,  and  confe* 
quently  the  wife  who  was  entrufted  with  the  care  of  tlie 
younger  children^  had  the  whole  daring  her  life  y.  Anotiier 
reafon  has  been  afligned  for  this  extraordinary  cuftom,  which 
has  been  fpoken  of  in  the  fifft  chapter  of  this  fecond  book  \ 

By  the  cuftom  of  gavelkind  tenure,  which  is  perhaps  co- 
eval with  burgage  tenure,  the  wife  fliall  have  a  moiety  of 
the  lands  fo  long  as  (he  keeps  herfelf  chafte  and  unmarried. 
And  the  reafon  of  this  provifion  for  the  wife  feems  to  be 
founded  on  the  equal  diftribution  which  is  obferved  in  thefe 
kind  of  inheritances  in  the  fame  family,  for  their  mutual 
fupport  I  and  therefore  when  (he  proves  unchafte  or  marries 
again,  and  thereby  contrads  a  new  alliance,  this  provifion 
as  to  her  ceales,  and  returns  again  into  the  family.  But  the 
prefumption  of  her  chaftrty  is  to  continue  till  it  be  proved 
that  (he  was  delivered  of  a  child  begotten  during  her  wi- 
dowhood *. 


%  geld,  tit  of  1iQ9*  a*  1. 47.  Reg.  Nin- 1*  '4*  c.  sf  •  '  ^^*  f^*  <^5* 
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OfHi-Dserhie  of  hfl  lyilh  and  Tefiamtnts. 

t3fibi  Pmw  fo  mah  fPtSs  and  Tejhmms^  or  to  hptiaib 

real  and  y&final  EJiaus. 

EVERY  "pcrfon  may  irrafcc  a  m\\  that  is  ndt  uiiderfome 
Tpecial  prohibition  by  law  or  cuflrom,  Whfch  TUify 
irife  yihcr  from  want  of  fufflcient  difcrctfen ;  by  Whidi 
irffants  under  the  age  oF  fourteen,  If  males,  or  tWeJve,  n 
ftmales,  are  rentlered  incapable  of  m.itcing  a  teftamefnt  ^ ; 
and  no  real  ^ate  can  be  conveyed  by  will,  the  tdhtor  being 
within  the  age  of  twenty-one  years*.  tHceVife  madmen^ 
idcbtfe,  x>r  natural  fools,  pcribns  become  thtldSh  through 
age  drlidcneft;  Auhfenrds  whilft  in  a  ftate  of  Inebrietjr, 
hor  urftil  their  fenfts  are  ftjfRctentJy  reAored,  and  all  fucit 
as  are  borh  deaf,  dumb,  and  Wind.— Thbfe  \Vho  are  IborA 
deaf  and  damb,  cannot  tttake  ^y  kind  of  teftament,  or  I'aft 
will,  unlefs  it  appears  by  unqueftionable  evidence,  that  fuch 
an  one  underftands  the  meaning  of  a  will,  and  that  he  has  a 
ideflre  to  maike  one ;,  for  iif  he  has  fuch  underftanding  and  de^ 
fire,  he  may  by  figns  and  tokens,  declare  his  teftament  *. 
Blind  perfons  may  make  a  nuncupative  will  before  a  fuffi* 
cient  nymber  of  witneffes,  or  they  may  make  a  written  will, 
provided  it  is  read  before  witneHes,  and  in  their  prefence 
acknowledged  by  the  teftator  for  his  laft  will.  But  a  writing 
delivered  to  the  teftator,  and  he  without  hearing  it  read  ac« 
jcnowledging  it  for  his  will,  will  not  be  fufficient,  as  the 

\  Cafe  of  Hyde  juid  Hyde,  8  Ann,  Glib.  R.  74.  <  34  k^  Htn.  VIII. 

(.  5.  fc^.  ■X4t  ^  Sw.  95« 
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prpbabilityof  a  counterfeit  teftament  being  thereby  obtnided 
upon  him  is  very  ftrong^  And  the  fame  precautions  are  re* 
quifite  for  authenticating  tiit  will  of  a  perfon  who  cannot 
read.  For  though  the  law  generally' prefumes,  that  a  perfoo 
who  executes  a  will,  knows  and  approves  the  contents 
thereof,  yet  that  prefumption  ccafes  where  by  defeft  of  edu- 
<{ation  he  cannot  read,  or  by  ficknefs  he  is  incapable  of  read^ 
ing  his  will  at  the  time  of  executing  it  ^. — rif  madmen  or 
lunatics  have  clear  or  calqi  intermiflions,  then  during  fuch 
intervals  of  reafon  they  may  make  their  teftaments  %  Swin* 
burn  defcrihes  an  ideot  to  be  one,  who  notwiihftaqding  he  be 
9lf,Uwfu}  9g^,  yet  is  fo  witly,  that  he  c^mnot  name  tQ 
twenty,  nor  pan  tell  what  age  h^  is  of,  or  knows  who  is  his 
father  Q,r  mother ;  or  is  able  to  anfwer  any  queftion  of  equal 
plajfincfs ;  from  whence  it  is  evident,  he  is  not  endowec) 
lyitb  r^ibn  to  difcern  wha^  is  to  his  profit  or  detripaent^^ 
^ut  it  is  |iot  held  to  be  fufficient,  that  the  tefl^tpr  is  of  me<r 
fnory  when  he  inakes  his  will  tq  anfwer  to  familiar  an4  ufe-r 
jTul  queilions ;  biit  l^e  ought  tp  have  a  difpofing  mempry,  fa 
ts  tp  piak^  difppfition  pf  bis  eftate  with  underflanding  aod 
reafon  ;  and  this  is  fuch  memory  as  the  hyr  calls  (oui^d  ap4 

Likcwifewantof  fufficient  liberty  or  free-will,  render  pe^? 
fons  Incapable  of  bequeathing  their  fubftance.  Therefor^ 
prifoners  and  captives  making  a  teftament,  the  judge  of  the 
Courtis  to  determine  in  his  difcretion  copcerning  the  validity 
thereof,  from  the  evidence  laid  before  him,  of  the  particular 
circumftances  of  durefs ;  and  whether  f^ch  perfons  can  be 
fuppofed  to  have  had  a  fi  ee*wil}  pf  their  own  in  bequeathing. 
For  the  faqie  reafoq  feme-coverts  cannpt  make  a  will  but  in 
ji  very  reftrained  manner,  as  has  been  already  (hewn  ^    Th^ 

'    f  Burn,  E.i.  tft.  Wills.  f  Swinb.  76.  S  lb.  79^  h  C»fe 

of  the  MawjuU  of  Winchcftcr,  T.  41  Eliz.  6  Co.  at.  ^  34  Sc  3^ 

kii.  VlII.  ^  5.    See  page  17^. 
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fear  of  death,  or  of  bodily  hurt,  or  of  the  lofs  of  all  or  the 
greateft  part  of  our  goods,  or  the  like,  are  fufiicient  to  vacate 
a  teftament.  In  all  fuch  cafes  the  judge  is  to  confider  not 
only  the  quality  of  the  threatenings,  but  alfo  the  perfons  as 
well  threatening  as  threatene<^.  In  the  tbreatener,  his 
power  and  difpofition ;  in  the  perfon  threatened,  the  kx^ 
age,  courage,  pufilanimity,  ^nd  the.like;  but  if  the  teftator 
afterwards,  when  there  is  no  caufe  of  fear,  ratifies  and  con- 
firms the  teftament  fo  executed,  it  feems  to  be  good  in  law*=* 
$p  likewife  if  a  man  makes  a  will  In  his  ficknefs,  at  theover- 
importurity  of  his  wife,  that  he  may  enjoy  quiet  in  his  laft 
moments,  fuch  will  be  held  to  be  a  will  made  by  reftrain^ 
and  iball  not  be  good  ^— ^The  third  and  laft  bar  to  be« 
f  ueathing  arifes  from  criminal  condudl ;  therefore  all  traitors 
^d  felons  from  the  time  of  convi£Hon  cannot  make  a  tefta- 
ment 3  and  ^/eh  defe  cznnot  bequeath  his.perfonal  eftate^ 
^ut  he  may  make  a  devifeof  his  real  eftate,  for  that  is  not 
(ubjeA  to  any  forfeiture  as  his  goods  and  perfonals  are.  Out- 
}aws,  though  it  be  for  debt,  cannot  make  a  teftament  fo  long 
as  fuch  outlawry  continues  ^  but  if  their  executors  reverfe 
the  outlawry,  the  will  is  eftablilhed  *".  A  perfon  excom« 
inunicated  may  make  a  teftament,  unlefs  that  great  curfey 
yrhich  is  called  anathema,  is  pronounced  againft  him,  which 
%]fe  fpiritua]  court  does  not  in&lA  but  for  flagrant  offences. 
/Ind  this  it  ihould  feem  incapacitates  a  perfon  from  mzking 
^  will  until  it  is  removed  \ 

Of  writtin  mils. 

TT-  may  be  proper  tp  obferve  here,  for  the  fake  of  precifion 

merely,    that  ftri<£lly  fpeaking,  the  terms  ujiament  an4 

ipill^  aric  not'fynonymous;  the  former  being  a  devife  of 

f  battels  or  perfonal  effeds,  the  latter  limitted  to  land.  The 

X  Swinb.  47  c.  ^^        )  StyU  427,       /■»  Sec  page  6a.         "  %mnh,  19*. 

firft 
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firft  requires  esiccotors^  which  the  latter  does  not.  But  -as 
will  and  teftament  are  ufed  indifferently  by  the  beft  wrilsen^ 
the  diftindion  is  too  refined  to  be  adopted  in  this  work^ 

While  property  continued  only  for  lifry  teftaratnts  wef% 
ufete&  and  unknown  3  and  when  it  became  inberiftble,  the 
inheritance  was  long  indefeafible ;  and  the  children  or  heirs 
at  law  could  not  be  (bt  afide  by  will.  Till  at  length  it  Was 
found,  that  fo  ftrid  a  rule  of  inheritance  made  heirs  dis- 
obedient and  headftrong,  diffrauded  creditors  of  their  juft 
debts,  and  prevented  many  provident  fathers  from  dividing 
or  charging  their  eftates  as  the  exigence  of  their  famUies  re^ 
quired.  This  introduced  pretty  generally  the  right  of  dJf- 
poling  of  one^s  property,  or  a  part  of  it,  by  teftament,  that 
is,  by  written  or  oral  inflrudions  properly  witnefled,  ant! 
authenticated,  according  to  the  pleafure  of  the  deceafed ; 
which  we  thcrcfori  emphatically  ftyle  his  will.  This  wns 
eftab!i(hed  in  fome  countries  much  later  than  in  others. 
With  us  in  England,  till  modern  times,  a  man  could  -only 
difpofe  of  one  third  of  his  moveables  from  his  wife  and  chil« 
dren.  And  in  general  no  will  was  permitted  of  lands  titl 
the  reign  of  Henry  the  Eighth,  and  then  only  of  a  certain 
portion  ;  for  it  was  not  till  after  the  reftoration,  that  the 
power  of  devifing  real  property  became  fo  univerfal  as  at  pre* 
fcnt  ^. 

A  teftament  of  chattels,  or  of  perfonal  efFe£ls,  written  in 
the  teftator's  own  hand,  though  it  hath  neither  his  name 
nor  feal  to  it,  nor  witnefTes  prefent  at  Its  publication,  is 
good,  provided  fufficient  proof  can  be  had  that  it  is  the  tef-r 
tator's  hand  writing  K  And  though  written  in  another 
man's  hand,  and  never  Hgned  by  the  teftator,  yet  if  it  he 

•  Blackft.  b.  II,  c.  I,  P  Go4o1p«  p.  i,  c«  zt.    Glib.  Rep.  a6o« 

provcdi 
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proved  to  be  acoordlng  to  bis  ioftru£Uons,  aod  approved  by 
him,  fucfa  hath  been  held  a  good  'teftament  ^f  perfonal 
eflate  ^.  Yet  it  is  fafer  and  more  prudent^  to  have  it  figned 
and  fealed  by  the  teftator,  and  publiihed  in  the  prefence  of 
wttnefies. — A  will  of  a  real  &nd  perfonal  eftaie  was  prepared 
in  order  to  be  executed,  though  there  wefe  ftveral  blanks  in 
it,  and  the  teflator  died  before  execution  ;  yet  it  was  held 
a  good  will  for  the  perfonal  eflate ;  and  though  more  was 
intended  to  be  done,  yet  it  was  dtoreed  to  be  good  for  what 
was  done  ^  And  where  a  perjon  intending  to  make  hi^ 
win,  pulled  a  paper  out  of  his  pocket,  wtote  down  fom0 
tilings  with  ink,  (ome  wtth  a  pencil ;  and  tiiougb  it  had  no 
condufion,  but  appeared  to  be  a  draft  which  he  intended 
afterwards  to  £nifii ;  for  it  was  not  figned,  but  >had  at  the 
idnd  a  calculation  of  his  efFcAs,  and  an  order  to  pay  a  divi« 
4end  of  .{locks,  yet  it  was  held  to  be  a  will  *•  So  in  a  caft 
where  the  ^eftator  gave  infiru£tions  to  moke  his  will  of  his 
real  and  perfonal  eftate,  and  when  it  was  brought  to  him* 
he  inade  fcveral  alterations,  and  then  wrote  ihc  whole  over 
as  altered  with  his  dwn  band  ;  this  being  found  in  his  ftudy, 
though  not  Tigned  or  fealed,  was  held  by  the  delegates  to  be 
a  good  will,  a3  to  the  perfonal  eftate ;  on  an  appeal  from 
the  conltftory  court,  in  which  it  was  decreed  that  the  de- 
Ceafed  died  intcftate  ^  If  a  teftament  is  made  in  writing, 
and  afterwards  loft  by  fome  cafualty,  yet  if  there  are  two  wit- 
nelTes  who  f^w  and  read  the  written  teftament,  and  remem- 
ber the  contents  thereof,  fuch  two  witneffes  fo  depofing 
concerning  the  tenor  of  the  will,  are  fuiEcient  for  the  proof 
in  form  of  law  to  pafs  perfonal  property.  But  it  is  necefTary 
hereto,  that   not   only  their  integrity,   but  likewife  their 

* 

judgment  and   precifion  are  unqueftionable  ;  and  even  then 
their  teftimony  muft  be  corroborated  by  concurring  circum- 

4  Cnxnyns*  452.  '  Cafe  of  Bcown  and  Heath,  1721.     Comynsi  453. 

*  Ibid.    Cafe  of  X^veda^' and  Clandge^  1730*  '  lb. 
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ftances ;  for  the  law,  at  lord  Goke  exprcfles  it,  coniiders  the 
intention  of  the  teftator  as  the  pole  ftar  which  is  to  dircd 
the  judge  in  the  expofition  of  wills^ 

Teftamcnts  may  be  avoided  three  ways.  ( » •)  ^^  made  by 
a  peribn  labouring  under  any  of  the  incapacities  beforemen- 
tioned.  (2.)  By  making  another  teftament  of  a  later  date  ; 
and  (3*)  By  cancelling  or  revoking  it.  For  though  I  make 
a  laft  mil  and  teftament  in  the  ftrongeft  words,  yet  I  am  at 
liberty  to  revoke  it,  becaufe  my  own  ad  or  words  cannot  alter 
the  difpofition  of  taw,  fo  as  to  make  that  irrevocable,  which 
is  io  its  own  nature  revocable  ^  For  this  faith  lord  Bacon 
wouk)  be  for  a  man  to  deprive  himfelf  of  that  which  of  all 
other  things  is  moft  incident  to  human  condition ;  and  that 
is  alteration^  or  repentance  ^.  It  bath  alfo  been  held,  that 
without  an  exprefs  revocation,  if  a  man  who  hath  made  bis 
will  afterwards  marries, -and  hath  a  child,  this  is  9  pr^fump* 
five  or  implied  revocation  of  his  former  will»  which  he  made 
in  his  ftate  of  celibacy  ^.  The  komans  were  alfo  wont  to 
fet  afide  teftaments  as  being  inoffidofa^  deficient  in  natural 
duty,  if  they  difinherited  or  totally  pafled  by,  without  af- 
£gning  a  true  and  fufficient  reafon,  any  of  the  children  of 
the  tetlator^  But  if  the  child  has  any  legacy,  though  ever 
foi  fmall,  it  was  a  proof  that  the  teftator  had  not  loft  his  me-* 
mory  or  bis  reafon,  which  othcrwife  the  law  prefumed,  but 
was  then  fuppofed  to  have  a£ted  thus  for  fome  fubftantial 
caufe,  and  in  fuch  cafe  no  querela  inofficlofa  tiftamenti  wa$ 
allowed.  Hence  probably  has  arifen  that  groundlefs  vulgar 
error  of  the  neceility  of  leaving  the  heir  a  (hilling,  or  fome 
other  exprefs  legacy,  in  order  to  difinherit  him  effectually; 
^hereas  the  law  of  England  makes  no  fuch  wild  fuppofi- 
tions  of  forgetfulnefs  or  infanity  \  and  therefore  though  th,e 

u  %  Rep.  Sa.  ▼  El^m.  c  19."  w  L.Rajfm*  44K'    1  P.  W,  394. 

See  pages  179^  xSo*  ^  Iiittt  jS«  Ji 
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heir  or  next  of  kin  be  totally  omitted,  it  admits  no  qtunla 
inoffidofa^  to  fet  afide  fudi  a  teflament. 


Of  the  Father^ s  Right  to  bequeath  his  Property. 

TIITITH  us,  teftaments  are  of  very  high  antiquity.  Before 
the  conqueft  we  find  the  method  of  bequeathing  per- 
Ibnal  eftates  by  will  prevail  generally.  **  If  any  one,  either 
through  carelefsnefs,  or  being  furprized  by  fudden  death, 
dies  inteftate,  the  lord  (hall  claim  to  himfelf  only  his  own 
part,  which  devolves  to  him  by  law  under  the  denomination 
of  an  heriot ;  but  the  eftate  fhall  be  diftributed  to  the  wife, 
children,  and  neareft  of  kin  in  tlieir  refpedive  rights  y.** 
But  a  man  had  originally  no  right  of  bequeathing  the  whole 
of  his  perfonal  eftate :  for  by  the  common  law  as  it  ftood  in 
the  twelfth  century,  a  man's  goods  were  to  be  divided  into 
three  equal  parts  \  oli  which  one  went  to  his  heirs,  or  lineal 
defcendants  :  another  to  his  wife  :  and  the  third  only  was 
at  his  own  difpofal.  Or  if  he  died  without  a  wife  he  might 
then  difpofe  of  one  moiety;  and  the  other  went  to  his 
children.  %ovice  verfa,  if  he  had  no  children,  the  wife  was 
entitled  to  one  moiety,  and  he  might  bequeath  the  other  % 
but  if  he  died  without  either  wiie  or  iffue,  the  whole  was  at 
bis  own  difpofaL  The  (hares  of  the  wife  and  children  were 
called  their  reafonable  parts  ;  and  the  writ  de  rationabili  forte 
hnarum^  was  given  to  recover  them  '.  This  continued  to  be 
the  law  of  the  land  until  the  time  of  Magna  Charta,  which 
requires  that  the  king's  debts  (hall  firft  of  all  be  levied,  and 
then  the  refidue  of  the  goods  (hall  go  to  the  executors  to 
perform  the  will  of  the  deceafed.  And  if  nothing  be  owing 
to  the  crown,  all  the  chattels  (hall  go  to  the  ufe  of  the  dead, 
£iiving  to  his  wife  and  children  their  reafonable  parts  * ;  and 


y  \»*  L«  CMut.  c.  6|«  s  F«  N.  B.  X22«    BUekft.  b.  II.  c  32. 

0  9  fieo.  III.  c.  1%. 
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even  in  the  fborteenth  centurj  this  right  of  the  wift  and 
children  was  held  to  be  univerfal  or  common  hiw.     Rowa^^ 
it  muft  be  owned  that  theie  reftraints  on  a  man's  bequeathing 
bb  effeds  were  frequently  pleaded  as  the  local  cuflom  of 
Berks,  Devon,  and  other  counties  ;  hut  Sir  Edward  Finch 
kjs  k  down  cxpreiy  but  a  IStde  man  than  s^  century  ago  ^, 
to  be  tlie  general  law  of  the  land  ;  Imt  this  kw  is  at  prefent 
altered  by  imperceptible  degrees,  and  a  man  may  now  by  will 
beqneadi  the  whole  of  his  goods  or  chattels,  though  we 
taaaoe  trace  out  iriien  firft  thb  alteration  began. — ^A  widv«r 
broBght  an  a&ionof  detinoeagainft  her  linlband's  execulxn^ 
becanib  by  the  eAiUi&ed  vfage  of  the  whole  kingdom  a 
wife  was.  entitled  to  her   rtafmabk  fmrt  of  her  bufbuid's 
cfieAs  ;  and  it  was  further  fet  out  in  the  declaration,  %eci« 
lying  what  portion  the  widow  at  common  law  was  confi-- 
4ered  as  entitled  to,  vis&.  one  moiety,  if  the  htifiwnd  left  no 
clnldien;  and  a  third  part,  if  he  left  children.    She  flafeed 
iiMther,  that  her  huftond  died  worth  200,000  mas4cs,  wteh«> 
oot  ifliae  bod  between  them ;  and  thereupon  fiie  claimed  the 
moiety.     Some  exceptions  were  taken  to  the  pleadings,  and 
fthe  faft  of  the  huiband  dying  without  ifliie  was  denied ;  buf 
^  rule  of  law  as  ftated  in  the  writ  feems  to  have  been  uni- 
v«r(aliy  aliowedS     Indeed  Sir  Edward  Coke  is  of  opinkm 
that  this  never  was  Jthe  general  l|iw,   but  only  obtained  ia 
piarticular  places  by  fpecial  cuftom  ^  :  and  to.  efbablifii  thafr^ 
do£farine  he  fieHes  on-M^palTage  in  Bra£h>n',   which  he  feeou^ 
to  have  miftaken  *•     And  Glanvil,  Magna  Charta,  FIe«a^ 
the  Year-books,  Fitzherbert  and  Finch,  all  agree  with  Bvac-^ 
ton,  that  this  right  to  the  pars  rationaHtis  was  founded  in 
the  common  law.    And  to  this  day  it  is  the  hw  of  Scot- 
land ^     And  this  ancient  regulation  continued  in  force  in 
thg  province  of  York,  *  the  principality  of  Wales,,  and  the 

^  Iq  the  Reign  of  ChatlM  L  c  M.  )o  Edw.  Ili-a^^.        d  x  loft;  3^3. 

c  L*  a.  c.  26,  ie£l.  2*  ^  Dalrym.  l^eud,  prop.  |4|. 

city 
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cify  of  London,  till  very  modern  times  ;  when  in  order  to 
favour  the  power  of  bequeathiitg,  and  to  reduce  the  whole 
kingdom  to  this  fame  fhindard,  four  ftatutes  have'  been  pcb- 
Tided.  The  firft  of  thefe  ads  refpecls  the  province  of  York  ', 
and  gives  the  hufband  full  power  of  difpofing  by  will  of  all 
his  effirds,  without  reftraint  or  referve  from  cither  his  wife, 
OF  iffijui.  Freemen,  however,  of  the  cities  of  York  and 
Chefter  are  excepted,  and  bound  by  the  former  local  cuflom^ 
But  a  fubfequent  a<St  put  the  two  cities  on  the  fame  footing 
with  the  reft  of  the  province  of  York  ^.  By  another  zSt 
pafied  three  years  after  the  firft  above  recited  ',  (A.  D.  1^06.) 
the  principality  of  Wales  was  put  on  the  fame  footings 
though  in  a  more  equitable  manner  than  in  the  former  ;  foe 
it  enacts  that  the  a6l  ihall  not  extend  to  take  away  any  right; 
or  title  which  any  woman  then  married,  or  young  children 
then  born,  might  have  to  the  na/onahli  part  of  their  huf- 
band's  or  father's  eiFe6ls,  by  virtue  or  colour  of  the  faid 
ufage  and  cuftom.  A  claufe  highly  equitable,  and  the  former 
z&  by  fubjecling  the  woman  then  married,  and  the  children 
then  born  ;  or  that  might  hereafter  be  born  of  a  marriage 
then  had,,  to  the  difcrctionary  bequeft  of  their  hufbanda 
and  fathers,  gave  it  the  complexion  of  an  ex  poftfa^o  law. 
The  like  diftributive  juftice  to  women  at  that  time  marrledj^ 
and  their  iflue,  was  fliewn  by  an  aft  pafled  in  1724^,  which, 
deftroyed  the  cuftom  then  prevailing  in  London,  by  which: 
the  widow  of  a  freeman,  and  his  children,  were  equally  en- 
titled to  one- third  of  his  effefts. :  but  by  this  ail  all  freemen 
of.  London  have  a  right  granted  them  of  difpoflng  of  all 
their  pprfonal  eftates  by  will  j  and  the  clainwt  of  the.  widow, 
children,  and  other  relations,  to  the  contrary,  are  totally 
barred.  Thus  is  the  old  common  law  now  utterly  aboliihed. 
throughout  aU  the  ^ingdom  of  England,  and  a  man  may 

f  4  W-  Sc :M.  c.  a.  h  ;i  Ic  ^ Aaft*  c.  5.  »  y.fc  t^i  c.  a. 
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devife  the  whole  of  his  chattels  as  freely  as  he  formerly  could 
his  third  part,  or  moiety.  Bitf  the  perfonal  eftate  of  a  freeman 
,of  London  dying  inteftate  is  fubjeA  tobediftributed  accord- 
ing to  the  former  cuftom  of  the  city.  Or  any  engagement 
in  writing  in  confideration  of  marriage,  purporting  that  his 
perfonal  eftate  at  his  death  fliall  be  diftributed  according  to 
the  cuftom  of  the  city  of  London,  (hall  barr  his  right  of 
bequeathing  it  away  by  will  K 

Devifes  of  nal  Eftates. 

**  tT  feems  fufficicntly  clear,"  fays  judge  Blackftone,  <«  that 
before  the  conqueft  lands  were  devifeable  by  will  "•  But 
upon  the  introduction  of  the  military  tenures,  the  reftraints 
of  devifing  lands  naturally  took  place,  as  a  branch  of  the 
feodal  doClrine  of  non-alienation  without  the  confent  of  the 
lord.  And  fome  have  queftioned  whether  this  reftraint^ 
"Which  we  may  trace  even  from  the  ancient  Germans  ,  was 
not  founded  upon  truer  principles  of  policy,  than  the  power 
of  wantonly  dKinheriting  the  heir  by  will,  and  transferring 
the  eftate,  through  the  dotage  or  caprice  of  the  anceftor, 
from  thofe  of  his  blood  to  utter  ftrangers.  For  this  it 
is  alledged  maintained  the  balance  of  property,  and  pre- 
rented  one  man  from  growixig  too  big  or  powerful  for  his 
neighbours :  fince  it  rarely  happens,  that  the  fame  maii 
is  heir  to  many  others,  though  by  art  and  management  he 
may  frequently  become  their  devifee  .**  No  eftate  greater 
than  for  term  of  years  could  be  diipofed  of  by  teftsuneht  ac-^ 
cording  to  the  conimon  law  of  Englaqd*  fince  the  conqueff^' 
except  only  in  Kent,  and  in  fotne  ancient  boroughs,  and  a 
few  particular  manors,  where  their  Saxon  immunities  hf 
fpecial  indulgence  fiibfifted  ?.     And  though  the  feodal  re« 

1  Co,  Lltt.  112.  Seepage  191.  m  Wtight  of  tenvei*  n  Taeit. 
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ttraint  on  alienations  by  deed  vaniihed  very  early,  ytt  this 
on  wrlls  Continued  fen-  fome  centuries  afttr ;  from  ati  appre«- 
henfiofi  of  infirmity,  and  impofition  on  the  teftator  in  ex'^^ 
trtmisy  which  made  fuch  devifes'  fufpicious.  B^fxdes  in  de**' 
vifes  there  was  wanting  that  general  notoriety,  and  puMic 
deiignation  of  the  (iiccefibr,  which  in  defcents  is  apparent  to 
the  neighbourhood,  and  which  the  fimplicity  of  the  common- 
law  always  required  in  every  transfer,  and  new  acquifition 
of  property.  But  when  eccleiiaflical  ingenuity  had  invented 
the  do£lrine  of  uies,  as  a  thing  diflindl  from  the  land,  ufes 
began  to  be  devifed  very  frequently,  and  the  devifee  of  the 
ufe  could  in  chancery  compel  its  execution.  For  as  the 
Popifli  clergy  then  generally  fat  in  the  court  of  Chanceryy 
they  confidered  that  men  are  moft  liberal  when  they  can 
enjoy  their  pofleffions  no  longer,  and  therefore  at  their  death 
would  chode  to  difpofe  of  them  to  thole,  who,  according 
to  the  fuperftitton  of  the  times,  could  intercede  for  their 
happinefs  in  another  world.  But  when  the  ilatute  of  ufes, 
27  Hen.  VIIL  had  annexed  the  poflfeffion  to  the  ufe,  thefe 
ufes  being  now  the  very  land  itfelf,  became  no  longer  de«- 
vifable  :  which  might  have  occafioned  a  great  revolution  in 
the  law  of  devifes^  had  not  the  ftatute  of  wills  been  made 
about  five  years  after,  32  Hen.  VIII.  c.  i\  explained  by 
34  Hen.  VIII.  c.  5.  which  ena<Sled,  that  all  perfons  being 
feifed  in  fee-fimple,  (except  fenie-coverts,  infants,  ideots, 
and  perfons  of  non-fane  memory)  might  by  will  andtefb* 
ment  in  writing  devife  to  any  other  perfon,  but  not  to  bodies 
corporate,  two-thirds  of  their  lands,  tenements,  and  heredi« 
taments,  held  ia  chivalry,  and  the  whole  of  thofe  held  in 
ibccage :  which  now,  through  the  alteration  of  tenures  by 
the  ftatute  of  Charles  the  Second,  amounts  to  the  whole  of 
their  landed  property,  except  their  copyhold  tenements  \ 

,  Bkckft.  h.  U.  c.  (3.        '  '  ' 
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Aim}  fe  fayourable  were  the  courts  of  law  towards  d^vi&s  of 
laJf^Uafter  tbej  were  jre^dered  legal  by  ^be  ftatiitey  that  bare 
notes  in  the  hand-writing  of  another  perfon,  and  only  figned 
by  the  teftator,  were  allowed  to  be  good  wills  wttbin  the 
ftatete'^  And  the  latitude  thus, given  to  teftatofs  was  boa 
perveiled  to  anf^ef  tbejosoAfiraudufent  pttq>ofeS)  by  forgery 
and  fwbornatioQ.  To  remedy  which  an  z&  p$Skd  m  1676, 
commonly  known  by  the  tide  of  the  ftatute  of  frauds  and 
perjufies't  which  directs  that  all  deviics  of  lands  and  tene- 
pents  ihall  not  only  be  in  writings  but  figned  by  the  teftatpr^ 
or  fome  other  perfon  in  his  pretence,  and  by  his  exprefs  di-* 
le&iou^  and  be  fubicribed  in  his  prefence  by  three  or  four 
credible  witnefies  >  and  fuch  will  (hall  remain  in  force  until 
^  be  bumty  cancelled,  torn^  or  obliterated  by  the  teftator, 
^  by  his  dire&ionsy  /pr  unlels  the  £un^  be  altered  by  fome 
odier  will  or  eodici)  in  writing,  or  other,  wrking  of  the  de*. 
vifor,  figned  in  the  prefence  of  three  or.  four  witnefts,  de* 
elaring  the  fame.  In  the  conflra£Uoi|  of.  which  Aat^^^  i% 
has  been  adjudged  that  the  teilator's  name,  written  with  hi% 
own  hand  at  the  begiiming  of  the  willy  as  **  I  John  Mills 
do  make  this  my  taft  will  and  teftajment,"  if  a  fvficient 
figntngi  without  any  name  at  the  bottom  V  thoeghtheothf^ 
is  the  ikfer  way*  It  has  alfo  beea  determined  that  though 
fhe  wltnefl«s  muft  all  fee  the  teftator  fign^  or  at  kaft  ac* 
lEiiowIedge  the  figning,  yet  they  may  do  it  et'diffierenl 
timet  ^  fiut  they  muft  ell  febferibe  their  nanms  as  witncifea 
in  his  prefence,  left  by  any  poffibility  they  ifaould  mifiake 
4im  inftrnment  ^  And  in  a  cafe  ddermined  about  twenty^ 
five  years  ^o  V  the  judges  were  extremely  kriSt  in  isegard 
to  theeicdibility,  or  rather  competency  efche  witne^  :  for 
ehey  would  net  allow  any  l^gafiee^  ner  by  eenfequence  a 
•  •     -  •        ^  ....  .    ■  .     . 

g  Dyer,  71,    Cro.  Efiz.  100.  $  29  Car.  n.  c*-^^  '  t  T  ^^«  ^' 

H  Frcem.  486.    A  CK.  Cif,  190.    Fx.  CH*  jS^*  ^  i  P.  W.  740. 

J-    •  ereditOTy 


THE  PROPERTY  ot  WOMEN.  2^7 

creditor,  where  the  lcgacie9  and  debts  were  charged  on  the 
real  eftate^  to  be  a  competent  witnefs  to  the  devife^  as  being 
tQ«  deeply  concerned  in  intereft  not  to  wifli  the  eftablifhment 
of  the  will;  for  if  it  were  eftablifhed  be  gained  a  fecurity 
for  his  legacy  or  debt  from  the  real  eftate,  whereas  other  wife 
be  had  no  claim  but  on  the  perfonal  aflets  ^.  This  deter«r 
minatien  however  alarmed  many  parcbafers  and  creditors, 
and  threatened  to  (hake  many  of  the  titles  iq  the  kingdom 
that  depended  on  devifes  by  will.  For  if  a  will  was  attefted 
by  a  fervant  to  whom  wages  were  due,  by  the  apothecary, 
or  attorney,  whofe  very  attendance  made  them  cceditors, 
er  by  the  miiiifter  of  the  parilh  who  had  any  demand  for 
tythes  or  ecclefiaftical  dues,  and  fiich  perfons  are  moft  liMy 
to  be  prefent  in  the  teftator's  laft  illneb,  and  if  in  ffoy  fucb  cafe 
the  teftator  had  charged  hii  real  eftate  with  the  payment  of 
his  debts,  'the  Whole  will,  and  every  difpofition  therein,  9$ 
far  as  rdated  to  real  property,  were  held  to  be  utterly  void* 
Tbisoccaftofied  the  ftatute  25  Geo.  II.  c.  6«  which  reftare4 
both  the  competency  and  credit  of  fuch  legatees,  by  declaring 
void  all  l^acies  given  to  witnefles,  and  thereby  removing 
all  poffibility  of  private  intereft  afFe£iing  their  teftimony. 
The  fame  ftatvte  likewife  eftabliihed  the  competency  of  crer 
dttorsi  by  dired^ing  the  teftimony  of  all  fuch  creditors  t0  be 
admitied,  but  leaving  their  credit  as  well  as  that  of  all  other 
witneffes  to  be  confidered  on  a  view  of  all  the  circumftance^ 
by  the  court  and  jury  before  whom  fuch  will  fliall  be  conr 
tefled.  And  in  a  caufe  in  the  court  of  King's  Bench  befose 
lord  Mansfield,  the  teflhnony.of  three  witn^es  who  were 
creditors  was  held  to  be  fufficiently  credible,  though  the  land 
was  charged  with  the  payment  of  debts,  and  the  rcafons  qa 
iMrhicfa  the  former  determination  were  founded  were  judged 
to  be  infufficlent  *.    By  the  method  of  conveying  real  eftatf* 
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by  devife,  creditors  by  bond,  and  other  fpccialties,  whicb 
afFeded  tHe  heir  provided  he  had  afTets  by  defcent,  yKrttc 
defrauded  of  their  fecurities,  not  having  the  fame  remedy 
againft  the  devifee  of  their  debtor.  To  remove  this  fpecies 
of  injuftice,  the  flatute  3  and  45  W.  arid  M.  t.  14.  provided 
that  all  wills  and  teftaments,  limitations,  difpofitions,  and 
appointments  of  real  eftates,  by  tenants  in  fee-fimrple,  or 
having  power  to  difpofe  by  will,  (hall,  asagainff  fuch  credi- 
tors only,  be  deemed  to  be  fraudulent  and  void  :  and  that  fuch 
creditors  may  maintain  their  TL&ion  jointly,  both  againft  the 
heir  and  the  devifee. 

A  will  of  lands  made  by  the  permiflton  and  under  the 
control  of  thefe  ftatutes  is  coniidered  by  the  courts  of  law,' 
not  fo  much  in  the  nature,  of  a  teftament,  as  of  a  conveyance 
declaring  the  ufes  to  which  the  lands  (hall  be  fubjeA :  with 
this  difference,  that  in  other  conveyances  the  adual  fub- 
fcription  of  the  witnefles  is  not  required  by  law,  though  it 
is  prudent  for  them  fo  to  do,  in  order  to  aiC'ft  their  memory 
when  living,  and  to.fupply  their  evidence  when  dead ;  buc 
in  devifes  of  lands  fuch  fubfcription  is  now  abfolutely  ne- 
ceflary  by  ftatute,  in  order  to  identify  a  conveyance,  which 
in  its  nature  can  never  be  fet  up  till  after  the  death  of  the 
devifor.  And  upon  this  notioft  that  a  devife  affeAing  lands 
is  merely  a  fpecies  of  conveyance,  is  founded  this  dlftindion 
between  fuch  devifes  and  teftaments  of  perfonal  chattels ; 
'  that  the  latter  will  operate  upon  whatever  the  teftator  dies 
poflefled  of,  the  former  upon  only  fuch  real  eftates  as  were 
his  at  the  time  of  executing  and  publifliing  his  will  >",  where^ 
fore  no  after-purchafed  lands  will  pafs  under  fuch  devife, 
imlefs  fubfequent  to  the  purchafe  or  cotntrgdl,  the  devifor 
•  re-publi(hes  his  will  *•  ,  .      .     . 
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If  the  teftator  (hewing  the  will  to  the  witneflfes,  informs 
them  that  it  is  his  laft  will  and  teftament  ;  or,  herein  is 
contained  my  laft  wHl,  or  words  to  the  fame  purpofe^  it  is 
fufficient,  without  making  the  wltnefles  privy  to  the  con- 
tents of  it,  provided  they  are  able  to  prove  the  identity  of 
the  writing;  or  that  what  is  produced  after  theteftator's 
death  is  the  Very  fame  writing  which  he'  in  his  life-time  af- 
firmed before  them  to  be  his  will  *.  And  where  the  witnefTcs 
were  deceived  by  the  teftator  at  the  tirtte  of  the  executions', 
and  were  bound  to  believe  from  the  words' he  made  ufeof  at 
the  execution  of  the  ihftrument,  that  h  was  a  deed^nd  not 
a  wi^,  it  being  delivered  as  his  a^  and  deed,  and  the  words 
^*  fealed  and  delivered'*  were  put  above  the  place  where  the 
witneflesweretofubfcribe  their  names^  it  was  adjudged 'by 
the  court  to  be  a  good  wHI ;  becaufe  inconveniencies  might 
arife  in  families  from  having  it  known  that  a  perfon  had 
fn^de  his  will. 

Notwithftanding  all  teftamentary  devifes  are  interpreted 
in  the  moft  favourable  manner  for  thedevifee,  yet  where  the 
words  of  the  will  are  fo  general  and  uncertain,  that  the 
teftator's  meaning  cannot  be  ccllefted  from  them,  they  are 
\bid.  As,  where  a  man  by  will  gave  all  to  his  mother,  the 
general  words  were  held  to  convey  no  lands  to  his  mother  : 
for  fince  the  heir  at  law  had  a  plain  uncontroverted  title, 
iinlefs  the  anceftor  difmheritcd  him,  it  would  be  fevere  and 
unreafonable  to  fet  him  afide,  unlefs  fuch  intention  of  the 
"teftator  is  evident  firom  the  will  ;  -for  it  were  to  fet  up  and 

» 

~  prefer  a  dark,  and  at  beft  but  a  doubtful  title,  to  a  clear  and 
'  certain  one  ^. 
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X)f  Mmeuptfth*  Wills. 

npHIS  kind  of  will  depends  merely  upon  oral  evidence, 
being  declared  by  the  teftator  in  txiuwii  before  a  fuf* 
ficlent  number  of  witnelles,  and  at  that  time  or  afterwards^ 
redi^ed  to  writing,  and  read  over  to  him  and  approved  ^ 
and  this  tranfadion  muft  be  attefted  by  the  oaths  of  three 
i^-edtble  witneiTes  at  the  leaft  ^  and  if  the  eftate  fo  bequeathed 
exceeds  the  value  of  30L  it  is  further  required,  that  the  tef* 
tator  himfelf  (hall  efpccially  call  upon  fuch  witnejQTes  to  acteft 
the  iame:  and  it  muft  be  made  in  his  laft  ficknefs  2  in  his 
own  habitation,  or  dwelling  houfej  or  where  he  had  been 
jprevioufly  refident  ten  day  at  leaft  ^  except  he.be  furprize^ 
with  ficknefs  on  a  journey  or  from  home,  and  dies  without 
returning  to  his  dwelling.  And  the  witnefles  to  fuch  nun- 
cupative will  ihall  not  be  allowed  to  prove  the  fame  after  fix 
months  from.the  making  thereof,  unlefs  it  were  put  in  writing 
witbin.fix  days,  neither  can  it  be  admitted  to  be  proved  until 
fourteen  dayfi  after  the  deceafe  of  the  teftator,  nor  till  prq- 
cefs  has  firft  iflued  to  call  in  the  widow  or  next  of  kin  to  con- 
teft  it  if  ihey  think  proper  ^  Further,  the  teftamentary 
words  ihall  be  fpoken  with  an  intent  to  bequeath,  not  any 
^-loofe  idle  difcourfe  in  his  laft-illnefs ;  for  he  muft  require  tt^e 
bye^fianders  to  bear  witnefs  of  fuch  his  intention ;  it  muft 
be.  his  laft  ficknefs^  for  if  he  recovers,  he  may  alter  his  dif- 
pofition,  and  has  time  to  make  a  written  will :  It  muft  not  be 
proved  at  too  long  a  diftance  from  the  teftator's  deatb>  left  t^e 
words  (hould  efcape  the  memory  of  the  witnefles  ;  nor  yet  too 
haftily,  nor  without  notice,  left  the  family  of  the  teftator  ihould 

c  19  Car.  II.  c*  3.    4  and  5  Ann,  c.  i6« 
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lie  ptit  to  inconvenience,  or  b^  ftirpiJzed '.  A  blind  man,  tt 
has  been  already  obferred,  may  make  a  nuncupative 'will^ 
by  declaring  it  before  a,fafficient  number  of  witnefles  to  be 
his  will*.     ' 

0/ a  C^diciL 

A  Codicil  is  a  fupplement  to  a  will ;  or  an  addition  made 
by  the  teftator  annexed  to,  and  to  be  taken  as  part  of  a 
teftament;  being  for  its  explanation  or  alteration;  or  to 
make'  foene  addttioa  to,  or  fubtradion  from  the  former  diil 
portions  of  the  teftator  ^  And  thefe  Itkewife  are  allowed 
to  be  nancapdivc  if  made  in  extremis  i  but  fubjed  to  the 
reilriAions  that  are  laid  upon  wilb  of  the  fame  kind.  If 
the  teftator  declares,  that  the  codkU  ftiaU  be  in  force ;  al- 
though the  will  happens  (o  be  rendered  void  for  want  of 
thofis  fekmnities  required  by  hw ;  yet  the  codieil  ihall  be 
good,  and  obdrved  by  the  admiBMItrsrtoys.  No  executor 
can  be  apppinttd  fcy  a;  eodidl,  but  they  may  be  foUlituicd 
froito  the  invalid  wUI  of  the  teftiator  to'  which  thi&  was  an 
appendage  &.  A  man  may  make  divers  oodkiis,  and  the  firft 
is  of  equal  force  with  the  laft»  if  not  C0nti'adi4fiory  to  each 
•other ;  and  herein  ibey  difter  entirely  in  their  nature  frem 
wilto.  And  if  two  codicils  are  found  without  any  deflgna- 
tion  by  which  to  deter  mine  the  priorky  of  one  to  the  other, 
and  the  fame  thing  is  given  to  one  per fon  in  one  codicil,  avid 
to  another  per  (on  by  the  other  ;  the  eodicils  are  not  void, 
but  the  perfens  therein  named  ought  to  divide  the  bequeft 
between  them  if  it  is  of  a  partible  nature  \  If  codicils  are 
found  written  by  the  teftator  hmMf,  they  ought  to  be  takea 
1^  part  of  the  will,  and  to  be  proved  in  common  form  by 
the  oath  of  the  adminiftrator,  with  the  will  annexed)  and 

tf  BEiekft.  b,  11*  c.  31.        ^  Page  115.         TGotl,  O.  L.  pt.  u  c.  i^feft.  5* 
g  Swinb,  14.  ^  Swiob.  15. 
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in  cafe  of  oppofition,  by  the  witnefles  to  the  band  writing 
and  finding.  And  it  has  been  ufual  to  exhibit  an  affidavit 
of  the  band  writing  and  finding,  before  a  probate  or  admi- 
niftration  pafles,  even  in  common  form ;  but  in  cafe  of  a 
real  eftate,  a  codicil  cannot  operate  unlefs  it  is  executed  in 
confojmity  to  the  ftatute  of  frauds  and  perjuries  ^. ' 

Donatio  caufa  mortis. 

« 

^  HIS  is  when  a  perfon  in  his  laft  ficknels,  apprehend** 
ing  his  diflblution  near,  delivers  or  caufes  to  be  deli* 
vered  to  another^  the  pofleffion  of  any  perfonal  good^  } 
under  which  havebeen  included  bonds  and  bills  drawn  by 
the  deceafed  upon  hjs  banker,  to  keep  ipcafe  of  his  deceafCf 
This  gift,  if  the  donor  dies,  needs  not  the  aflent  of  his  exer 
cutor  i  yet  it  (ball,  not  prevail  againft  creditors  3  and  is  ac^ 
companied  with  this  implied  truft;  that  if,  the  donor  lives, 
the  property  therein  (ball  revert  to  hiqafelf,  being  only  given 
in  contemplation  of  death,  or  marfis  taufa  ^  An  huiband 
ligon  his  death  bed,  delivered  to  his  wife  a  purfe  of  an  hun«- 
dred  guineas,  bidding  her  apply  it  to  no  other  ufe  than  her 
own  ^.  So  where  the  hqlband  upon  his  death  bed  drew  a 
bill  on  his  banker  to  pay  his  wife  an  hundred  pounds  for 
mourning)  they  were  adjudged  to  belong  to  the  wife,  and 
to  be  fphjeiSl  to  no  claims  from  the  heir  or  executor  ^ — A 
lady  going  out  of  town  in  a  bad  ilate  of  health,  gave  her 
maid  a  bond  executed  to  her  by  a  third  perfon  9  faying,  if  I 
die  it  is  yours..  She  died  inte^ate.  The  adminiftrator 
brought  a  bill  to  haye  the  bond  delivered  up.  By  the  lord 
chief.  jiiAice  Hardwi^ke:  this  is  a  fufficient  donatio  €aufa 
mortify  to  pafs  the  equitable  intereft  of  this  bond  upon  the 

^  I  Atk«  426.  i  Free  Chin,  269.  k  t  P«  W.  406,  441.  j— 357* 

Cro,  Car,  396,  ^  Ibid. 
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inteftates  death.  The  queflion  in  this  cafe  was,  whether 
the  nature  of  the  property  was  capable  of  beiag  fo  given  : 
his  lordfbip  held  it  might,  as  well  as  a  fpecific  chattel ; 
tliough  no  legal  property  paiTed  thereby ;  nothing  but  the 
paper,  a  bond  being  evidence  of  a  debt  j  and  the  intent 
^9ing  to  give  the  debt,  not  the  paper,  }ie  held  it  a  good  do- 
nation mortis  €aufa.  Comparing  it  tQ  the  property  which 
pailes  Qpon  the  affigfimeot  of  a  bond,  which  pafles  nothing 
in  point  of  law$  and  the  affignee  jnuil  make  ufe  of  the 
other's  name  for  rep3vering  on  it.  He  put  the  cali^,  that  if 
a  chattel  in  pofieffion  bad  been  bought  by  the  inteftate,  and 
a  bill  of  fale  made  to  the  truftee  for  her  ufe,  the  property 
jvpuld  have  been,  in  the  tru^e,  and  the  equitable  in  the 
^rftuy  qui  /Tf^,.' who  if  ihe  |ia4  givep  this  chattel  fo  circum- 
stanced to  xhe  defendant,  it  would  have  been  good  *"• . 

1  • 

Gineral  Obfervations  en  Wilk. 

npHE  law  difpenfes  with  the  want  of  words  in  laft  wills  and 
teftaments,  that  are  abfolutely  requifite  in  all  other  in- 
ftruments.  Thus  by  Will,  a  fee  ipay  be  conveyed  without 
Vords  of  inheritance ;  and  an  eftate  tail  without  words  of 
procreation*  By  a  deVife  alfo,  an  eftate  may  pafs  by  mere 
implication,  without  any  exprefs  words  to  dire£l  iits  courle. 
As  where  A,  devifes  lands  to  his  heirs  at  law,  after  the 
death  of  his  wife :  here,  though  no  eftate  is  given  to  his 
wife  in  exprefs  terms,_  yet  (he  fliall  have  an  eftate  for  life  by 
implication.  For  the  intent  of  the  teftator  is  clearly  to 
poftpone  the  heir  till  after  her  death  ;  and  if  ihe  does  not 
take  it  nobody  elfe  can  n.  If  a  man  devifes  all  his  iftaU 
which  he  has  in  fuch  a  place,  without  mentioning  the  heirs 
of  the  devifee  ^  courts  of  equity  hold,  that  it  (hall  extend  to 

■>  3  Atk*  214*  *>  I  Vent.  376U 

fucH 
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fuch  hetrs.  For  the  word  eftate  implies  the  whole  propertjr 
and  intereft  therein,  efpecially  in  the  cafe  of  children,  to 
Whom  the  parent,  unlcfs  there  is  fome  exprefs  limitation, 
cannot  intend  a  life  eltate  only  ^« 

'  Tke  cogtmance  of  the  eecIefiaAtcal  laws  extends  dnly  to 
wUlfl  that  pafi^  goods  and  chattels ;  and  the  probate  df  tefta^* 
ttii!ntt  cbncerning  lands  only,  and  no  gooda  contained  diereih^ 
otr^htnot  to  be  in  the  (piritual  ^(^rU  •  And  if  there  is  -a 
Aiit  jtdr  oomi^I  to  have  ^e  probace  of  foch  wilh  a  ^rohTbi*^ 
tioh  lies.'  But  a  mixed  will,  which  conveys  both  lands  and 
goods,  the-probateof  fuch  Will  (ball  be  in  thefpiritualcoiil't* 
But  the  probate  of  the  part  which  palTes  the  lands,  fiiall  n6t 
prejudice  the  heir,  for  it  (ball  not  be  e?4d«nce  at  the  coni'^ 
mon  lawt^t)dthe  ^xaftiin^tion  of  thewUndGS^befere^th^ 
judge  of  the  fpirltual  court  (hall  not  be  given  in  evidence  at 
the  common  la\Y^,'  .  '.     .        ) 

A  will  executed  at.  Boulogne,  and  proved  in  the  fH«r<^^ 
tive  court  of  Canter^ry  ;  one  of  the  witneffbs  rciiding  «t 
Boulogne^  in  order  to  perpetuate  the  teftimony  thereof^  i^ 
was  n^pyed,  that  the  original  will  might  be  delivered  out  tp 
the  pcrfon  who  y^?is  the  only  devifee  who  could  claim. any 
real  eftate  under  it^  on  his  giving  a  reafonable,fequrity  to  re- 
turn it  after  the  examination  of  the  witnefs.  And  lord  chief 
juftice  Hffdwicke  dire£led,  that,  the  will  (hould  be  delivered 
out  a(;cordingly,  on  fecurity  being  given  for  its  return  in 
three  months.  But  }\\$  lordfliip  faid,  if  there  had  been  other 
perfons  under  the  will  interefted  in  it,  and  they  had  refufed 

*  ■'  "^  •  *  .  •  ,  • 

t}ieir  confent,  he  would  not  have  made  this  order^i  becaufe 
the  takinjg  a  will,  out  of  the  kingdom,  is  different  from  an/ 
former  cafes'^  they  baying  gone  no  further  than  ordering 
them  to  different  parts  of  England  q.     If  an  executor  proves 

•  Cafe  of  Batley  tadCak'^  N«v,  1750.  2  Vtif,  78,  *    P  Cio.  Car.  396 

«  X  Atk.  627. 
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t  wilT  oF  a  perfonal  tftate,  of  which  one  df  the  legacies  ift 
forged,  the  cxecucor  in  fuch  cafe  has  no  remedy  in  equity; 
but  ought  to  have  proved  the  will  with  fpecial  refervation 
to  that  legacy.     And  in  fech  caie  the  forgery  is  to  be  de^ 
creed  againft  in  the  eccleftaftical  court,  and  the  will  en  - 
^roiTed  without  it,  ai^  in  that  fhte  annexed  to  the  probate  \ 
Whett  the  teihitor  by  his  Will  makes  no  other  difpofition  of 
bis  eftate,  than  the  hw  itfelF  would  have  done  bad  he  been 
fdent,  there  fuch  a  will  is  ufeltffs,  and  will  be  rgeded  ;  and 
therefore  if  a  <kvife  is  made  to  a  perfon  and  his  heirs,  which 
-perfoh  is  h«ir.  at  iaw  to  the  devifor,  this  is  a  void  devife, 
-4ind  the  heir  fhall  take  by  defcent,  as  his  better  title.     For 
^the  defcent  ftrengthens  his  title,  by  taking  away  thevntry 
of  fuch  as  may  poffibly  have  a  right  to  the  eftate;  whereas 
if  he  claims  by  devife  he  is  in  as  by  purchafe  r.     If  one  de^ 
vifes  to  another  by  his  Will,  all  his  lands  and  tentments;  here 
not  only  all  thofe  lands  which  he  has  in  pofleflion  Ihall  pafs, 
bat  all  thofe  which  he  has  in  reverfion,  by  virtue  of  the 
words  Unement  '•    If  a  man  hath  lands  in  fee,  and  lands  for 
year^,  and  devifes  all  his  lands  and  tenements^  the  fee-^fimple 
Utids  pafs  only;  and  not  the  leafes  for  years.     But  if  a 
ikian  has  a  leafe  for  years,  and  no  fee-fimple,  and  devifeth 
all  his  lands  and  tenements ;  the  Ieaf(^  for  years  pafles,  other- 
wife  the  will  would  be  merely  void  \     If  a  man  ieifed  of 
.  freehold  lands,  and  of  a  legal  eftate  of  copyhold  lands,  makes 
a  general  devife  of  all  his  manors,  melTuages,  lands,  tene- 
ments, and  hereditaments,  but  makes  no  furrender  of  the 
copyhold  Iknds  to  t)xt  ufe  of  his  will ;  the  copyhold  lands 
will  not  pafs  ".     The  words  all  my  lands^  in  a  devife,  will 
pafs  a  houfe ;  but  the  devife  of  a  houfe  will  not  pafs  lands  ^« 
But  the  devife  of  a  me/Tuage  Will  carry  with  it  a  garden  an^ 

<l  1  P.  W.  388.  2  Vcrn,  8.  Cafe  ©f  Plume  and!  Beale.  r  a  Bac.  Ab.  79, 
OJlk.  110.  *  Terms  of  the  Law.  *  Cro.  Car.  293.  »»  CafcofGibfon 
and  Styles  before  Lord  Hardwicke.        ^Mo.  359. 
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curtelage;  but  otberwife  of  a  boufe,  unlef^  it  be  exprefled 
with  the  appurttnances  w.  Devifes  as  well  as  other  fettle* 
ments  which  tend  to  introduce  perpetuity,  are  void.  For 
though  wills  are  favourably,  expounded,  yet  they  are  to  h^ 
conftrued  according  to  the  common  rules  of  the  courts  of 
Jaw  and  equity.  Therefore  a  deyife  to  John  and  his  heirs, 
the  remainder  to  Thomas  and  his  heirs  is  void ;  bcyaufe  the 
law  will  in  no  cafe  allow  a  limitation  of  a  fee-firpple  upon  ^ 
fee-fimple :  becaufe  by  a  d^vife  to  John  and  his  heirs,  the 
devifor  has  transferred  the  whole  eftate  to  him,  and  then  the 
Jimitation  over  muft  be  impertinent  and  void,  when  the  de- 
TiCbr  l>efore  has  given  the  whole  eftate  ;  i^or  can  his  devife 
be  good  by  way  of  future  intereft,  or  a .  remainder  to  veft 
upon  a  contingency ;  becaufe  no  man  can  fay  when  the  heirs 
of  John  will  fail :  and  to  allow  the  remainder  to  Thomas 
to  be  good  upon  fuch  a  diftant  contingency,  is  to  perpetuate 
the  eftate  in  the  family  of  John,  to  preferve  a  remainder  qr 
iptereft  in  Thomas,  which  probiably  may  never  veft^. — A 
devife  pf  lands  was  made  to  the  eldeft  daughter,  paying  lool. 
to  the  fecond  daughter,  and  lOol.  to  the  third  daughter ;  and 

,if  the  eldeft  daughter  did  not  pay  the  lOol.  to  the  fecond 
daughter  by  fuch  a  day,  then  the  teftator  devifed  the  land  to 
the  fecond  daughter,  (he  paying  her  (ifters  portion  by  a  cer- 
tain day.  And  if  fhe  did  npt  pay  it,  then  he  devifed  tlie 
land  to  the  third  daughter*    It  was  refolved  this  was  not  ip 

.  the  nature  of  a  mortgage,  to  be  redeemable  after  the  time  of 
payment  was  over,  but  that  the  eldeft  daughter  not  paying 
at  the  time  appodntcd,  the  fecond  daughter  fhould  have  the 

;  land  ;  and  the  eldeft  had  no  relief  y.  The  teftator  having 
the  revcrfion  of  lands  of  which  another  was  tenant  for  life, 

I 

^  devifed  the  lands  to  a  man  when  he  fiiould  marry  his  daugjli- 
ter.     The  tenant  for  life  djes.     The  lands  fhall  defcend 

w  2  Cha.  Ca.  27.  »  Gil>.  I^aw  of  D.  >i$,  2  Bac.  .Ab.  go, 

y  ^  Fret^m.  2c6. 
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until  the  devifeeihall  marry  the  daughter  \  If  a  man  by  his 
laft  will  bequeaths  his  lands  and  tenements  to  one  and  his 
heirs,  yet  if  fuch  pcrfon  die  before  the  teftator,  the  devife  is 
merely  void,  and  his  heirs  cannot  recover  the  lands  by  vir- 
tue of  the  will :  becaufe  the  devifee  was  not  in  being  when 
the  will  fhould  take  efFe£t ;  and  the  word  heirs  in  this  cafe 
is  0Ot  a  defignation  of  the  perfon  who  (hall  take,  but  a  li- 
mitation  of  the  efiate ;  for  if  it  was  *a  defcription  of  the  per- 
fon, then  his  wi<Jlow  would  be  endowed  ■,     It  hath  been 

• 

faid,  that  if  the  fame  land  is  devifed  to  pne,  and  afterwards 
in  the  fame  will  to  another,  they  (hall  take  it  as  joint  tenants. 
But  lord  Coke  was  of  opinion,  that  the  laft  devife  (hall  take 
cfftA  ^,  and  lord  Hardwicke  concurred  in  this  opinion  in  a 
cafe'  brought  before  him,  but  no  certain  rule  can  be  laid 
down  ;  but  the  determination  will  vary  according  to  the  par* 
ticular  circum(lances  in  each  will  ^. 

If  a  legacy  be  given  on  condition  not  to  difpute  the  will, 
and  the  legatee  commences  a  fuit  whereby  he  difputes  the 
validity  of  the  will,  yet  this  is  no  forfeiture  of  the  legacy  if  ^ 
there  was  juftifiable  caufe  of  contefting  it  '•  And  even 
though  there  is  no  probable  caufe;  yet  where  a  legatee  or 
other  perfon  interefted,  hath  a  right  to  fee  the  will  proved  in 
folemn  form,  his  making-ufe  of  the  right  cannot  as  it  feems 
bedeemed  a  diiturbance.  The  teftator  give  to  B  a  legacy 
on  pain  of  forfeiture  of  it,  in  cale  he  (hould  give  hi^  wife 
whom  he  made  executrix,  any  trouble  in  relation  to  his 
eftate.  >  fi  brings  a  bill  againft  the  wife,  for  which  there 
was  very  little  colour^  and  amongft  other  things  demands  his 
legacy.  The  chancellor  was  of  opinion  that  the  fuit  was 
very  frivolous,  but  would  not  declare  the  legacy  forfeited^; 

• 

«  1  Keb.  802.  *  Plow.  345«    Swinb.  35,  560.    Law  of  Teft.  230. 

*  1  Inrf.tii.  "    <^Gab.i59.    aAik.  374.        ^     *  3  Bac,  Ab,  479. 

€  Cb.  Ca.  King  I,  .     /<= 
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But  in  the  caft  of  Cleaverand  and  Spuring,  a  peribn  by  hia 
i^rill  gives  a  legacy  to  his  daughter^  provided  that  if  (he  or 
bei^  huiband  refufe  to,  give  releafe,  or  ih^uld  put  the  executor 
to  any  trouble,  the  fame  (hall  go  over  to  hor  fitter's  children.^ 
The  daughter  and  her  huiband  being  within  the  cuftom  of 
the  city  of  London^i  fue  *  for  her  orphanage  part*  Decreed 
that  the  legacy  was  fbrfeil^  ;  for  however  it  might  have  been 
Cpnftrued  to  be  intended  only  in  terrorem^  yet  being  devifed 
over,  and  by/  that  means  a  right  to  this  legacy  being  veiled 
ip  a  third  peribn,  a  court  of  equity  could  not  diveft  it,  or 
call  it  back  again  fw 

The  queilion  before  Sir  George  Lee,  as  judge  of  the  pre- 
rogative court  was,  whether  the  execution  of  a  fecond  will 
is  a  revocation  of  the  firil,  though  the  fecond  is  afterwards 
cancelled  ;  and  whether  fuch  cancelling  fets  up  the  iirft 
will  again  ?  He  gave  fentence  that  it  vras  a  revocation,  and 
that  the  cancelling  the  fecond  did  not  &t  up  the  firil  <•  But 
this  is  to  be  underflood  of  wills  conveying  peribnal  eftatea 
only,^-Lady  Speke  by  will  gave  her  lands  to  one  and  his 
heirs.  Atfterwards  ihe  made  another  will^  by  which  alfo 
Ave  gave  her  lands  to  the  iame  man  and  bis  heirs  i  but  this 
1^  will  was  held  void  to  pafs  lands,  becaufe  the  wltnefles 
did  not  fubfcribe  it  in  her  prefence.  It  was  ot^^ed,  that 
this  was  good  however  as  a  revocation  of  the  former  will. 
By  the  court.  It  cannot  operate  as  a  revocation)  becaufe 
contrary  to  her  apparent  intent.  To  revoke  by  a  will, 
within  the  words  of  the  ilatute,  mdR:  be  by  a  will  attefted 
by  three  witheiles,  and  fubfcribed  by  them  in  the  prefence 
pf  thp  teilatrix,  whkh  this  will  was  not  b..^A  will  deviiing 
lands  was  made  in  1757,  and  a  fecond  will  in  1763.  .  The 
former  was  never  cancelled,  the  fecond  was  cancelled  by  the 
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and  Spcke,  M.^6894    Carth.  it. 
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teftaCor  bimfelfi    Both  wilb  were  ia.tbs  teft;itor-8  cufio^y* 
at  the  time  of  his  death.     The  fecon^  cancelled,  tb^  iirft 
uncancelled.     The  council  for  the  plain tifF  the  heir,  at  Ihw 
ajgued,  that  the  fecond  will  was  a  complete  inftrunient  a€ 
the  time  when  it  was  executed.     That  it  dearly  pmyed  cb^ 
teftator's  intention  of  revoking  the  formers  an^  that  the  ex- 
ecution of  the  (econd  was  as  much  a  revocation  of  the  former 
as  if  he  bad  thrown  it  into  the  fire.     That  the  preservation 
of  it  was  ^serely  accidental,  and  of  no  confequence  ^  that  it 
tiad  been  already  totally  extinguilhed,  fo  that  it  oould  never 
revive :  that  aai  it  never  had  been  republilbed,  it  remained  n 
mere  nullity,  and  thft(  Qo  fubfequent  event  could  binder  the 
execution  of  the  fecond  will  from  operating  as  a  revocation 
of  the  former.     The  fecond  will  was.  therefore  the  teftator^t 
only  fubfequent  will,  fo  long  M  it  remained  uncancelled  i 
and  when  he  thought  fit  tq  cancel  and  deftroy  it,  it  iamaai^ 
feft  he  metnt  to  liie  inteftate  |  aad  that  his  heir  at  law 
iHouId  take.    If  a  wom^n  «4kes  a  will  and  then  marries^ 
ber  will  prior  to  her  Qiai;riage  is  thereby  revoked,  and  (h^il 
remain  fp,  although  flie  fiK)u]d  immediately  become  a  widow» 
They  infifted  that  the  fiatute  of  frauds  does  not  alter  any  of 
the  old  lequifite^  of  revocation,  only  in  the  cafes  excepted  in 
that  acl '.    The  fiime  liberality  they  faid  ought  to  prevail  in 
th^ revocation  of  wills  as,  in  the  making  of  them,  and  ^ 
true  principles  of  the  ca£rs  upon  revocation  of  wills  botll 
before  and  fince  the  ftatute  of  frauds  is,  the  alteration  of  the 
aeftator's  inuntion  ^.-^^y  lord  Manafield^-^-^Here  the  teftaaor 
has  by  two  willa  devifed   the  lands  in  queftion  to  the  de* 
fettdant^    His  cancelling  the  (econd  it  a  declaration  that  he 
docs  not  intend  that  to  ftand  as  his  will.    Does  not  thaC 
ipeak  that  bis  firft  will  fliould  ftand  ?  If  he  bad  intended  to 
revoke  thefirft  will  when  he  made  the  fecond,   it  muft  have 
i^Msrated  as  a  declaration  that  the  defendant  (hould  not  take» 

i  *9  Car.  IL  e,  3<  i-  t  R»ll«  Abr.  (14  fc  %. 
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But  that  could  not  b^  his  intention,  b^caufe  he  devifes  to  the 
defendant  by  both.  The  intention  of  the  teftator  here  'f 
plain  and  clear.  A  will  is  ambulatory  till  the  death  of  the 
teftator.  If  the  teftator  lets  it  ftand  till  he  dies,  it  is  hi? 
will ;  if  he  does  not  fuiFer  it  to  do  fo»  it  is  not  bis  will.  Here 
fae  had  two ;  he  had  cancelled  the  fecbnd,  it  had  no  efFe£t; 
jioopcration^  it  is  as  no  will  at  all,  being  cancelled  before 
his  death.  But  the  former^  which  was  never  cancelled, 
Ibnds  as  his  will.  And  Mr.  juftice  Yeates  concurred  with 
Ills  lordfliip ;  and  further  obfervcd,  that  by  the  ftatute  of 
frauds  «*  no  devife  in  writing  of  lands^  &c.  of  any  ctaufe 
thereof  fliall  be  revokable,  otherwife  than  by  fome  other  will 
or  codicil  in  writing  declaring  the  (ame ;  or  by  burning,  can-* 
celling^  ti^aring,  or  obliterating  the  fameby  the  teftator  him- 
felf,  or  in  his  prefence,  and  by  his  dire&ions  and  confent.'* 
Now  here  are  none  of  thefe  circumftances  ufed  in  what  is 
|)retended  to  be  a  revocation  of  this  firft  will,  therefore  it 
ftands good.  Lord  Mansfield  mentioned  a caufeat the  dele- 
gates between  Mafon  and  Limbrey,  where  the  teftator  Sa- 
muel Malbn  had  made  his  will  of  his  real  and  perfonal  eftate, 
and  properly  executed  two  duplicates  of  it  :  one  of  which 
duplicates  he  kept  in  his  own  hands,  the  other  he  delivered  , 
to  Mr.  Limbrey.  A  little  before  his  death  he  greatly  altered 
and  obliterated  his  own  duplicate,  and  began  to  write  over  a 
new  will,  but  never  finiihed  it ;  nor  did  he  ever  apply  to 
Limbrey  to  get  back  his, duplicate.  Sentence  was  given  for 
the  duplicate  of  the  firft  will  remaining  in  Mr.  Limbrey's 
hands }  for  the  imperfeA  fketch  of  the  unfinifiied  fecond  will 
iii^as  no  revocation  of  the  firft :  he  did  not  mean  to  die  in- 
•teftate.  So  in  the  cafe  now  before  us*  If  this  fecond  will 
is  not  theteftator^s  will,  it  is  no  revocation  of  the  firfty  he 
did  not  mean  to  die  without  any  will  at  all. — This  caufe 
had  been  tried  at  the  Suflex^affises^  where  a  verdi<£t  bad  been 
given  for  the  plaintifi^,  the  heir  at  law  to  the  tefti^^tor,  againft 

the 


k\ic  icknd^^  who  was  bis  4eviftr«  It  ciame  before  th« 
court  of  King's  Benqh  on  a  motion  for  9  aew  trial.  The 
tule  for  a  new  tfial  wsia  made  abfolute^  without  payment  of 
Cq&lI. 

A  man  makes  hiii  Will  du\y  executeci  ahd  attefted,  akid  at 
the  fame  time. in  like  manner  executes,  a  duplicate  thereof* 
Some  time  after^  having  a  mind  tQ  change  one  of  his  truftees, 
he  orders  his  will  to  be  written  over  ag^iit^  without  any  vari* 
ation  whatfoever  from  the  firft,  fave  only  in  the  ftame  of 
.that  truftee.  And  when  it  was  fo  written  over,  he  executes 
it  in  the  prefence  of  three  witnefTeS)  and  the  three  witnefles 
fttbfcribe  their  niunes,  but  not  in  his  prefence ;  after  this 
the  tefta^or  cancels  the  duplicate  by  tearing  off  the  feal,  and 
then  dies.  The  queftion  was  whether  the  fecond  will  not 
being  good  as  a  will  to  pafs  lands,  (hould  yet  be  a  revocation 
of  the  firft  ^  and  If  it  fliould  not,  whether  the  cancelling  of 
the  other  be  a  revocation  thereof  within  the  ftatute }  and  it 
Was  decreed,  that  neither  the  making  the  fecond,  nor  the 
cancelling  of  the  flrft^  was  a  revocation  thereof,  though  id 
the  fecond  there  was  an  expreis  tiaufe,  that  he  did  thereby 
tevoke  all  former  and  other  wills.  Wherein  the  lord  chan*^ 
cellor  took  this  diftindlion;  that  the  fecond  was  not  m*' 
tended  barely  as  a  revocation  of  the  firft,  fo  as  to  flghify  his 
intention  of  dying  inteftate ;  but  it  was  intended  as  an  eflfec^ 
tual  Will  to  pafs  the  lands  to  the  perfons,  and  in  the  maimer 
thereby  devifed  ;  and  therefore  if  it  was  not  good  as  a  Will 
to.  that  purpofe^  it  was  no  revocation  of  the  firfl  >"•  But^ 
where  there  was  a  devife  of  lands  to  one,  and  afterwards  the 
devifor  by  a  will  duly  executed  andattefted,  devifed  the  lands 
to  another  who  was  a  Papift,  it  was  decreed  that  both  the 
devifes  were  void,  for  though  the  latter^ was  void  as  a  will| 

I  Goodrlght  igftinft  GUiMitt,  H.  to  Qcq»  tU.    4  B»rr,  Muf •  »fU* 

"*  t  Ab.  Eq.  Ca.  408. 

R  jret 


i42  If  HE  LAWS   Ktsrtcttsd 

yet  it  was  good  as  a  revocation  "•    But  a  will  whicK  wiff 
pafs  perfonal  eftate  is  not  a  fuffident  revocation  of  a  former 
will,  whereby  a  real "  eftate  is  devifcd  •.     And  althoogh  the 
fiatute  fays,  that  no  will  in  writing  concerning  peribnsfl 
eftates,  (hall  be  repealed  by  word  of  mouth  only,  except  the 
words  be  put  into  writing,  and  reacd  to  and  allowed  by  the 
teftator,  and  proved  to  b^  fo  done  by  three  witnefies,  yet 
'where  a  man  by  will  in  writing  devifed  the  refidue  of  his 
perfonal  eftate  to  his  wife,  and  ibe  dying,  he  afte/wafds  by 
a  huntupafive  codicil,  bequeathed  to  another  all  that  he 
had  given  to  his  wife,  this  was  refolved  to  be  good ;  for  by 
the  death  of  his  wife,   the  devife  of  the  refidue  w^  totally 
void,  and  the  codicil  was  no  alteration  of  the  former  will, 
but  a  hew  will  for  the  refidue  p. — John  Griffin  made  his 
will  on  a  iheet  of  paper,  with  his  own  hand,  on  the  fecond 
of  May  1752,  by  which  he  made  his  wife  whole  and  fole 
executrix  ^  and  bequeathed  to  his  fon  John  Griffin,  by  his 
firft  wife,  600I.  the  interefl;  of  600I.  in  three  per  cenr, 
annuities  to  help  to  bring  up  his  daughter  Laviner  ;  and  two 
freehold  houf^s  for  the  fame  ule  of  bringing  up  his  daughter, 
and  to  her  heirs  for  eVcf.     The  daughter  to  take  pofleffion 
of  the  annuities  at  the  age  of  twenty-five  years  ;  but  if  ihe 
died  before  her  mother,  unmarried,  and  without  a  lawful  heir, 
then  the  two  houfes  were  to  go  to  his  fon  John  and  his  heirs 
for  ever,  and  then  he  figned  hrs  name,  but  thefe  were  n6 
witncfles. — On  the  5th  of  January  j  754,  he  wrote  on  th$f 
ifame  fheet  of  paper  the  following  words,  Vi2.  Memorandum, 
"Blackman-ftreet,  5th  January  1754:  Whereas  I  have  laid 
out  on  a  lighter,  and  a  barge,  all  thefe,   &c.  at  my  death, 
Ihall  be  at  my  prefent  wife  Mary's  difpdfaU     And  this  not 
todifannul  any  of  the  former  part  mi&  by  me  on  the  fecortd 
of  May  1752,  except  that  my  WifeAillJ  not  be  liable  to  pay 
to  mycfon  Jotoi,.&Ck — ^Tlxc  whole  was  written  on  the  firft 
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Ciifid  fecond  fides  of  a  (heet  of  paper ;  and  the  codicil  wat 

'l>iegun  either  upon  the  end  of  the  fecond,  or  the  beginning  of 

«the  third,  and  witnefied  oh  the  third  fide ;  which  circumftance 

lord  Mansfield  thought  material,  though  not.decifive;  and  all 

^is  codicil  (or  whatever  it  may  be  called)  related  only  to  the 

-perfenal  eftate^  and  not  at  all  to  the  real.     The  teftator  fub- 

fcribeji  tihts  in  the  prefence  of  three  witneiles,  and  then  bt 

took  the  Iheetof  paper  in  his  hand^  and  declared  it  to  be  his 

Jaft  will  and  teftament^  in  the  prefence  of  the  three  wit- 

nefies ;  and  then.delivered  it  to  them,  and  defired  they  would 

atteft  and  fubfcribe  it  in  his  prefence,  and  in  the  prefence 

of  each  other ;  which  they  accordingly  did.    The  queftions 

4>efore  the  court  werei  Whether  the  republication  of  the  faid 

JirA  will,  made  in  1752,  upon  the  5th  of  January  1754,  be 

a  publication  or  republication  of  his  firft  will  within  the 

.fiatute  of  frauds  ?  Whether  any  eftate  pafifed  by  the  firft  will 

•either  to  the  daughter  or  the  mother  ?---^It  was  argued  on 

.  behalf  of  the  plaintiff,  John  Griffin  heir  at  law  to  the  tef*' 

tator^  that,  as  beyond  all  doubt  it  was  no  gpod  will  to  pafis 

lands  till  the  5th  of  January  1754^  fo  what  happened  then 

was  neither  a  publication  nor  a  republication  fufficjent  .to 

make  it  a  good  will  within  the  ftatute  of  frauds.     Here  are 

two  diftind  inftruments,  at  two  different  tioKS ;  the  firft 

unattefted  relating  to  the  real  eftate ;  the  fecond  figned,  pub*' 

lifhed,  and  ^ttefted^  according  to  the  ftatute  of  frauds^  x€w 

Jating  to  the  .perfonal  eftate.    But  the  firft  was  originally 

bad,  and  could  fiot  be  made  good  by  the  fubfequent  tranf<- 

a£lion.    And  it  was  further  infifted,  that  no  eftate  paiTed 

by  this  will,  either  to  the  mother  or  the  daughter^   but  it 

defcends  to  the  heir  at  law  to  the  teftator.-^By  lord  Mani^ 

field  and  the  court.-^This  is  a  will  of  an  illiterate  man, 

drawn  by  himfelf*    At  firft  the  teftator  did  not  know,  that 

any  witneiTes  were  neceffary ;  afterwards  he  found  that  th^ 

were :  then  he  makes  a  fubfequent  difpofition ;  which  29  a 

R  2  '  memoranvim 
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iscmOrittidum  to  be  added  to  it :  and  it  is  not  material,  whe* 
therbe  ddet  this  at  two  dajrs^  or  at  two  jcart  diftaace  horn 
wetting  the  formed  part.  A  man  is  not  obliged  ti>  make  his 
will  all  at  the  (attie  time,  tie  does  not  call  this  a  codicil ; 
nor  does  the  cafe  ftate  it  to  be  ib.  Jle  plainly  confideia  the 
whole  as  one  entire  difpofition }  and  he  cxprefly  dcdares  in 
ike  latter^  that  he  does  not  thereby  mean  to  dilannul  any  part 
bf  his  former  devife  or  difpofttions,  one  only  exceptsdw 
There  is  not  a  tittle  of  the  latter  that  relates  to  the  real 
^ate,  therefore  die  only  intent  of  having  the  three  wie- 
nefleSf  Wal,  and  mufl  be,  to  authenticate  die  former.  And 
the  teftatdr  having  originally  figned  the  former  part  is  out  of 
the  cafe,  and  makes  no  difierenee^  for  it  was  not  at  all  n&- 
ceflary  or  ihaterial  td  it,  as  a  will  of  perfonal  eftate ;  and 
the  figning  alone,  unattended  with  the  other  lequifites,  was 
not  faffictent  to  rendel  it  effirdual  as  a  will  of  land,  there- 
fore it  was  totally  immaterial.  Then  the  ptiUicatibn  of  it 
as  of  a  will.  He  takes  up  the  ihcet  of  papery  ahd  holding  if 
up  fays,  k  is  my  wUl:  and  certainly  he  did  not  mean  a  part 
<of  it  only  but  the  whole  of  it ;  and  he  defires  them  to  atteft 
it.  AU  this  muft  relate  to  the  will  that  was  written  oh  that 
paper.  The  fecond  point,  namely,  whether  an  eftate  pafiett 
by  the  firft  will,  either  to  the  daughter  or  to  the  mother,  is 
as  plain  upon  the  bare,  reading  as  any  argument  can  make  it ; 
for  there  can  be  no  doubt  of  the  devife  to  the  daughter^ 
Vrhatever  may  be  the  doubt  of  the  intereft  bequeathed  to  the 
mother  till  the  daughter  comes  of  age,  for  her  maintenance^ 
•But  it  is  foiilcient  to  bar  the  plaintifF,  that  an  intereft  is  given 
\o  one  dfthem.  So  that  it  is  extremely  clear  and  plain,  that 
either  the  mother  or  the  daughter  hate  fuch  an  intereft,  as 
entitles  them  to  the  poflefion  cf  the  eftate^  and  that  Jobnr 
^Gl'iffin  IS  not  to  take  till  the  teftatoY's  daughter  fhall  be  deacf 

'Without  iffue^ 
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If  lands  are  dcvUcd  tP  be  Ibid  for  p^|ip«iil  of  pprtiQiUt. 
land  one  of  the  frhildren  dies  before  the  pprtioii  it  dt^e^  ^nd. 
before  the  lands  are  foId»  the  adminiftrator  of  t^e  child  is 
entitled  to  the  money  %  .  So  if  mon^  is  devifed  ^o  be  laid 
out  in  landy  and  fettled  on  a  man  and  his  heirs ;  he  ma/ 
i;ome  into  court,  and  pray  to  have  the  moneys  and  that  nq 
purchafe  may  be  made  i  for  no  other  has  any  intereft  in  itt 
^ut  if  he  die  before  it  is  paid,  or  laid  QUX  in  land,  and  thp 
cjueftion  is  between  the  heir  and  executor  who  ihall  h^vo 
if  ^  the  heir  (ball  have  it,  and  it  (hall  be  confidered  as  land  i 
firft,  becaufe  the  heir  in  all  pafes  is  favoured  |  and  fecQndly^ 
if  the  executor  fliould  have  it,  it  would  be  ag^inil  the  word^ 
of  the  will,  which  |^ve  it  to  the  heir  \  A  devife  q(  a  nut 
charge  to  his  younger  fon,  mvards  bis  fiu^Wj^  ani  iring* 
ing  him  up  /n  karmsig  \  it  is  fiot  conditional,  9uid  he  ihalt 
have  the  rent  though  not  buonght  up  in  learniog  \  for  tbe 
words  uwards  his  tduc9ti$n%  are  only  to  ibew  the  intent  ^d 
(Tonfideration  of  the  payment  of  the  fum  ^  Pevife  of  laode 
to  his  wife  for  life,  remainder  to  his  fecond  fon  in  fee  \  pro^ 
vided  if  bi$  third  fon  iball,  within  three  mpqths  aft^r  t.h« 
firife's  death,  pay  500I.  to  the  faid  fecond  fon,  his  fXQCutpra 
or  adminiftrators,  then  he  devifed  them  to  the  faid  third  fon 
^nd  his  heirs.  The  third  fon  died,  leaving  the  wife ;  thei| 
the  wife  died*  The  heir  of  the  faid  third  fpn  may  enter  on 
the  lands  vjpn  payment  or  tepder  of  the  j;oph  It  it  not  a 
i;;onditipn^  bj^t  .an  (Executory  devife  ", 

If  a  man  majcea  his  will,  and  afterwards  contracts  for  the 
purchafe  of  lands  ^  the  lajula  contraded  for  will  not  paft 
by  the  will,  but  defend  to  the  heir  at  law.  But  if  a  good 
title  cannot  be  nude  pf  icbe  lands,  as  the  heir  in  fuch  a  cafe 
pannot  have  t)>e  lands^  (q  he  (ball  not  have  the  money  in-r 
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tended  to  be  laid  out,  but  it  {hall  pafs  by  the  will  ^'  But  i^. 
man  may  by  his  will  difpofe  of  his  chattels  and  perfonal* 
eftate  that  h^  diall  acquire  in  any  future  time  after  making 
his  will  to  the  time  of  bis  death.  And  this  is  neceflary  from 
the  reafbn  of  the  thing ;  becaufe  the  chattels  and  perfonaF 
eftate  are  in  a  continual  fluAuation  ;  and  if  the  law  were 
ilot  fo  it  would  create  very  great  confufion,  or  elfe  would 
render  it  necelTary  for  a  man  to  make  a  new  will  every  day. 
But  it  is  not  fo  with  lands,  for  they  are  fixed  and  permanent : 
and  therefore  if  a  man  makes  his  will,  and  devifes  therein 
all  the  lands  which  he  fliall  have  at  the  time  of  his  death  ; 
and  after  that  he  purchafes  lands,  and  dies  without  repub- 
lifliing  his  will  in  due  form,  or  making  a  new  one,  although 
Eisvintent  to  the  contrary  is  very  apparent,  yet  it  is  a  void 
devife  :  for  a  man  cannot  devife  any  lands  but  what  he  has^ 
at  the  time  of  making  his  will.  And  this  was  adjudged 
upon  great  deliberation,  by  Holt  ch.  ju.  and  the  court,  in 
the  cafe  of  Banker  and  Cook;  and  the  judgment  was  af- 
firmed afterwards  upon  a  writ  of  error  in  the  houfe  of  lords, 
Feb.  24,  1707  "^^  If  a  man  feifed  of  lands  in  fee  which  he 
fows,  and  having  devifed  it  dies  before  fevcrance,  the  devifee 
fliall  have  the  corn,  and  not  the  executor  of  the  devifor  : 
for  the  devifee  in  relation  to  the  chattels  belonging  to  the 
land  is  put  in  the  place  of  the  executor  by  the  words  of  the 

■  » 

will^.  But  if  a  man  feifed  of  lands  in  fee,  or  fbe-tail,  be- 
queaths  the  trees  growing  on  fuch  land  at  the  time  of  his 
death  from  the  heir  to  fome  other  perfon ;  this  devife  is 
good,  notwithftanding  the  land  on  which  it  grows  is  not 
devifable.  The  trees  being  part  of  the  freehold,  and  defcend 
together  with  the  land,  but  it  is  not  fo  of  corn.  So  if  a 
man  feifed  of  land  in  right  of  his  wife  fow  the  land,  and  de« 
Vife  the  corn  growing  on  fuch  land,  and  die  before  the  corn 

V  r  Atk.  573.  w  Oilb»  on  Vtr^  x»a«.  x-M.  10  Ja,  X. 
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i«  r^ip^  ;  in  this  cafe  the  legatee  fliaU  have  the  corn,  aind 
not  thE&  wife ;  but  it  is  otherwise  of  grafs  and  herbs  not  to* 
paraded  from  the  ground  at  the  time  of  the  death  of  the  teU 
tator.-^U  a  man  feifed  in  right  of  his  wife^  lets^  the  land  for 
years  to  a  ftranger,  and  the  leflee  fows  the  ground,  and  aft 
awards  the  wife  diets,  the  Qorn  not  being  ripe,  in  this  cafii 
fhe  lelfee  may  devife  the  £ime  corn  notwithftanding  his  eftsM 
is  determin/ed.  So  ajfo  the  tenant  by  curtefy,  or  tenant  b^ 
dower  %. 

A  man  cannot  bequeath  by  will  any  of  thofe  goods  or 
chattels  which  he  has  jointly  with  another ;  for  if  he  fhould 
Bequeath  his  portion  thereof  to  a  third  perfon/  yet  the  fur* 
vivor  who  had  thofe  goods  or  chattels  jointly  with  another^ 
fliall  have  that  portion  To  bequeathed  againft  the  legatee  K 
If  a  devife  is  made  to  John  and  his  heirs ;  and  if  he  dies 
without  iflue  living  Thomas,  then  to  Thomas  and  his  heirs, 
there  nothing  vefts  immediately  in  Thomas,  becaufe  the 
whole  eftate  is  transferred  to  John ;  yet  the  limitation  is 
gopd  by  way  of  executory  devife  or  intereft,  becaufe  it  is  to 
veil  on  a  contingency  which  is  to  happen  on  a  life  in  belngi 
therefore  not  fubjeA  to  the  inconvenience  and  danger  of  a 
perpetuity;  becaufe  John  is  only  tied  up  from  alienating  for 
Kfe,  and  his  heirs  are  at  liberty  to  difpofe  of  it  after  the  deatfar 
of  Thomas  •.  The  utmoft  length  that  an  executory  de- 
vife hath  hitherto  been  allowed  to  happen  in,  is  that  of  the 
life,  or  lives  in  being,  and  one  and  twenty  years  afterwards. 
As,  when  lands  are  devifed  to  fuch  unborn  fon  of  a  feme- 
covert,  as  &all  firft  attain  the  age  of  twenty-one  years,  antf 
his  heirs  ;  the  utmoft  length  of  time  that  can  happen  before^ 
the  eftate  can  veft,  is  the  life  of  the  mother,  and  the  fubfe^ 
quent  infancy  of  her  fon  i  and  fuch  has  been  decreed  to  btf 
a  good  executory  devife  **. 

9^  SwinK  190,  s  Ikidt.  119.    See  page] 1 9,        «  Gilb. on Dev.  tt^ 
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Tbetrfttttr  faequtatted  all  Im  liouiMdd  goods  to  bis  wife 
fot  life,  und  ater  t6  his  fes :  It  is  a  good  4evife  Met,  and 
^fiueas  if  tiietdevife  hsd  htdi  M)3r  of  ilifcufeof  thtm 
fot  life.  And  bf  Iwd  SooiMem ;  It  it  a  fuie^  %rliere  («r« 
fenafl  chaimis  are  de^iftd  fer  a  Jimittd  tittpe^  itdhaH  te  kl« 
Itndcd  the  uft  of  Aem  only^  and  not  ^  thing  itfdf  *.  A 
feniiar  4evifed  his  fteck,  iMA  «o»fifted  of  corn,  hsr^s 
<atd0^  and  (ho  lifas^  lo.his  wife  for  life^  and  after  hor  daaitk 
to  the  plaintiff.  It  w^  obj^cd,  that  no  seauunder  cM  b* 
limited  over  of  fuch  chattels  as  thefe,  becaule  the  ufe  of 
^m  is  to  f].end  and  confum^  them.  But  the  matter  of  the 
rolls  (aid,  the  devife  over  was^ood  |  but  faid,  if  anjr  of  the 
cattle  were  worn  out  in  uiingi^  the  defendant  was  not  to  be 
infwerable  for  them ;  and  if  any  wece  fold  as  ufelefs,  tho 
defendant  was  only  to  anfwer  tlie  value  of  them  at  the  time 
of  £Jf .  And  an  account  wais  decreed  -lo  be  t^ea  accord- 
ingly '•  The  teft^fior  being  pofiefied  of  a  perfonal  eftate  o^ 
the  value  of  3»33K  having  a  wife  and  fifter,  but  ao  iSvtc^ 
devifed  that  fuch  part  of  his  eftate  as  his  wife  Ihould  leave 
of  her  fubfttmce^  ihould  return  to  his  fifter^  and  the  hdrs 
of-her  body,  and  i^ade  his  wile  executrix.  The  wifemar^n 
xied,^  •  and  died,  living  her  hu(band«  The  matt  ^  of  the  ^oils. 
^j  thatil  is  now  eftablKhed,  that  perfonal  things  or  money 
may  be  devifed  for  life,  and  the  remainder  over  ^  and  <that 
thcuiigli  it  be  true  that  the  wife  had  a  .power  over  the  prin^ 
cipal  ium,  .provided  it  had  been  neceflary^  yet  .not  other*! 
wlfei^  and  .he  tli,re£led  that  the  matter  ffaould  enquire  Jiow 
much  had  beep  applied  for  the  wife's  fubfiftanee,  and  thj^ 
hufl>and  to  account  for  the  rettdue  *•  Wheo  a  man  devifea 
goods  toigo  AS  heirlooms  with  iuch  an  eftate,  fo  far.assby 
law  thi^  may ;  tbc  cpg;JM;»  ^o  the  end  that  the  teftator's  in- 
tention may  take  effed,  will  decree  a  conveyance  from  him. 

c  Kide«9d  Panro^  M.  x6pS.    aWvu.  |§i.  *  Cafe  0f  Hale  and 
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tdi  Yfhom  tbey  way  come  as  perfonali^  '^^  A  devife  to  one's 
children  and  grand-children  generally,  rtfera  only/  to  foch 
children  or  grand-children  as  were  living  at  the  time  of 
making  the  ivffl  ;  but  if  a  devife  were,  toone^s  children  and 
grand-children  living  at  tie  time  of  the  4iffth  rf  the  ieflatm^^ 
a  chHd  in  venire  fa  mere^  might  in  fuch  cafe  ht  fo  far  tc- 
garded,  as  to  be  looked  upon  as  lirrng  «•  For  a  devift  to 
an  infant  m  ventre  fa  mere  is  good,  and  .the  freehold  ftall 
dribeiid  in  the  Tnean  time  ^.  So  if  n  man  devifes  lands  to 
be  fold  for  the  increafe  of  children's  portions^  a  child  born 
iince-tb^  wiH  fliail  have  aftare  K 

It  h  ufud  m  wills  to  de¥lfe  aJi  the  heufeJnUJbif.  B7 
which  words  plate  about  the  hotifey  and  not  for  ornament 
pafles.  But  books,  cattle,  doaths,  coaches,  carts,  waggons* 
corn,  and  any  thing  fixed  to  the  Ireebold  will  not  pafs 
thereby  K  A  devife  of  all  his  goods,  chattels,  and  houfehold 
goods,  in  and  about  his  lioufe,  wiTl  not  pafs  money  in  the 
houfe  K  And  lord  Hardwicke  decreed  that  a  devife  of  jew- 
els, plate,  pictures,  medals,  and  furniture,  did  not  pafs  a, 
library  of  books  under  the  word  furniture  *"•  Alfo  it  bas 
been  decreed  in  chancery  on  a  devife  by  a  roan  to  bis  wife  of 
all  his  perfonal  eftate  at  a  place  caHed  W,  whatever  ihould 
be  there  at  the  time  of  his  death  ihould  pafs,  fuch  as  coaches, 
horfes,  jrc,  the  perfonal  eftate  being  fluctuating  and  varying 
until  the  time  of  the  teftator's  death  °.  But  where  a  mai^ 
devifed  all  his  goods,  chattels,  houfehold  ftufF,  and  other 
things^  which  then  were,  and  ihould  be  in  bis  houfe  at  the 
time  of  bta -death,  and  ibmetime  after  died,  leaving  about 
^jL  in  ready  money  In  the  houfe,  it  was  decreed  this  ready* 
moRC^y  did  >Bot  pafs»    .For  by  the  wctfds  other  things^  ihould 

'f^arnaraft.  54.  »  iT.^,  34a.  *  i  Roll.  Ab.  609.' 

I  Ley.  135.  '  ^  %  Ch«.  Rep«  U4«  ^  ^  ^*  ^*  4^«    3  ^^'  370. 
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be  intended  things  of  like  nature  and  fpecies  with  thofe* 
before  mentioned  ^ 


Md 


If  a  legacy  to  a  child  is  chargeable  both  on  the  perfonal 
id  real  eftate,  then  fo  much  thereof  as  the  perfonal  eflate. 
extend  to  pay,  (hall  go  to  the  executors  or  admiiiiftrators. 
of  the  child.     For  in  fuch  cafe^  as  far  as  the  executor  or 

■ 

adminiftrator  claims  out  of  the  perfonal  eftate^  he  ihall, 
fucceed  according  to  the  rule  of  the  fpiritual  court,  where, 
t)ie&  tilings  are  det^rmipable,  although  the  infant  legatee, 
dies  before  the  portion  or  legacy  becomes  due :  but  fo  far  aS; 
fuch  legacy  is  charged  upon  the  land,  the  court  of  chancery 
will  not  countenance  t|)e  loading  of  an  heifi  merely  f9r  the 
bene^  of  ai^  adipiniftr^tor  p, 

I 

Vivifis  §f  Cipybold  Xionds* 

_  # 

/^Opyhold  and  other  cuftomary  lands  are  devifabic  or  not^ 
according  to  the  cuftom  of  the  refpedtive  manors.  And 
generally  a  deviife  of  copyhold  will  not  pafs  without  a  fur* 
render  totheufe  of  the  will.  But  }f  fu^h  lands  arp  devifed. 
to  a  child  or  widow  it  is  otherwife :  for  in  favour,  of  fuch,  a 
court  of  equity  will  fupply  the  defe£):s  of  furrender :  but  the 
fame  indulgence  is  not  granted  to  grand  children,  or  to  a 
natural  child,  and  confequently  not  to  any  more  dift^nt. 
kindred  <>. 

t  •     •         • 

Of  Executors  ar^4  JdminifiratorSf 

A  LL  perfbns  are  capable  of  being  executors  that  are  ca- 
pable of  making  wills,  and  many  others  befides ;  as^ 
feme-coverts,  and  infants  :  nay  even  infants  unborn,  .or  m^ 
ventre  fa  mere^  may  be  made  executors  '•     But  no  \nhnt  can, 

®  Cafe  of  Traffbrd  »nd  BurridgCi  Ab*.  E."  Ca.  201.         P  i  P.  W,  276.  6q^.* 
<  2  Vezey.  532,     I  Wilf.  i6i.  r  Wefl'f  Symbolco.  part  i.  fcft,  635, 
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2£t  as  Aich  till  the  age  of  feventeen  years  ;  till  which  time 
admiaiftration  muft  be  granted  to  fotne  other  durantg  minora 
sttate.  In  like  manner  as  it  may  be  granted  durante  abfentia^ 
or  pendente  lite,  whea  the  executor  is  out  of  the  realm^  or 
when  a  fuit  is  commenced  in  theecclefiaftical  court  touching 
the  validity  of  a  Will.  This  appointment  of  an  executor 
is  eflential  to  the  making  of  a  will,  and  it  may  be  performed 
either  by  exprefs  words,  or  fuch  as  ftrongly  imply  the  fame« 
But  if  the  teftator  makes  his  will  without  naming  any  €X% 
ecutor,  or  if  he  names  incapable  perfons,  or  if  the  executors 
named  refufe  to  ad.  In  any  of  thefe  cafes,  the  ordinary 
muft  grant  adminiftration  cum  teftamentt  annexo  to  fome  other 
perfon  :  and  then  the  duty  of  an  adminiftrator,  as  alfo  when 
he  is  conftituted  only  durante  minore  ettate  oT  another,  is 
very  little  dilFerent  from  that  of  an  executor  *•  And  this 
was  law  fo  early  as  the  reign  of  Henry  II.  *  The  duties  of 
executors  and  adminiftrators  are  in  general  nearly  the  fames 
but  aa  executor  may  do  many  ads  before  he  proves  a  will^ 
snd  an  adminiflrator  can  do  nothing,  till  letters  of  adnii* 
niftration  are  ifTued  y  becaufe  the  former  derives  his  powef 
from  the  will  of  the  dcceafed,  the  latter  receives  it  entirely 
from  the  ordinary  «•  If  a  ftranger  takes  upon  him  to  zSt  as 
executor,  without  any  juft  authority,  (as  by  intermeddling 
^ith.the  goods  of  the  deceafed,  and  many  other  tranfadions^) 
be  is  called  in  law  an  executor  of  his  own  wrong,  de  fin 
forty  and  is  liable  to  all  the  trouble  of  an  exccutorihip, 
>vithoutany  of  the  profits  or  advantages :  but  merely  doing 
^s  of  peceiSty  or  humanity,  as  locking  up  the  goods,  or 
buryifjg  the  corps  of  the  deceafed,  will  not  amount  to  fuch 
^n  intermeddling  as  will  charge  a  man  as  executor  of  his 
own  wrongs.  Such  an  one  cannot  bring  an  adion  himfelf 
|n  rigt)t  of  the  deceafed^  but  anions  may  be  broughtagainft 

t  I  Roil.-Ab.  907*    Comb.  23*       *  Glamr.  b.  7.  c.  S.        u  Coioyns.  15X.I 
y  42  ^^<»  c.  t»    Went*  c*  14*     >     ^  Pjer.,  i66* 
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kim  '.  And  IB  all  aAioas  by  ciediton  agtinft  fudi  an  offli<^ 
cioits  Intruder,  he  (ball  be  nanwd  an  executor  gipnecally  s 
fox  tbf  moft  obvious  conclufion  which  ftrangert  can  /of^a 
from  his  condud  is^  that  he  hath  a  vill  of  the  doceafed, 
lAerttn  he  is  named  executor^  but  hath  not  yet  taken  probata 
thereof  K  He  is  cbargaable  widi  the  debts  of  the  decepfed^ 
Ibfaras  aflEets  come  to  hla hands;  and  againft  cieditors  in 
general^  ihall  be  allowed  all  payments  made  to  any  other  cre- 
ditor in  the  fame,  or  a  fuperior  d^iee,  himfelf  only  excepted  K 
And  thongh  as  againft  the  rightful  executor  or  adminiftrator 
be  cannot  plead  fiich  payaient,  yet  it  (hall  be  allowed  hki| 
in  mitig;atton  of  damages  \  Unlefs  perhaps  upon  a  de&« 
ciency  of  aflecs,  whefeby  the  rightful  executor  may  be  pie<t 
vented  from  fatisfy tng  his  own  4ebt  K  But  though  a  pcrfon 
bath  not  meddled  with  the  goods  of  the  teftator,  and  ia 
therefore  not  compellable ;  yet  if  a  legacy  is  left  to  him,  fa^ 
flnay  be  compelled  to  ftand  to  the  executorfliip, .  or  elfe  to 
lofe  his  legacy'.  Therefufa!  to  take  upon  him  the  exectt-. 
torfbip  cannot  be  by  word  only,  but  it  muft  be  entered  and 
recorded  in  court ',-^ The  teftator  made  the  defendant 
Allen,  who  was  a  fcme^covert,  his  executrix,  the  hu{ban4 
l>eing  then  in  England,  but  at  the  death  of  the  teftator  the 
clefendant's  hufband  was  in  the  Weft.Indies,  It  was  moved 
for  an  injundion  to  reftrain  the  defendant  from  getting  ii^ 
the  aflfets  of  her  teftator,  and  for  a  receiver  to  be  appointed^ 
By  lord  Hardwicke.  There  are  feverd  inftances  wh,ere 
this  court  hath  interpofed  to  prevent  an  executor  from  get* 
ting  afiets  of  a  teftator  into  his  hands  upon  particular  cir<r 
cumftances,  An4  this  is  one  of  thofe  cafrs ;  for  the  buft)and 
being  in  the  Weft- Indies,  and  not  amenable  to  the  procefa 
of  this  court,  theplaintifFcanfaave  no  remedy,  if  the  execu- 
trix fliouU  wafte  the  iiflets,  or  refufe  to  pay,  becaufe  the 

«  Bro«  Ab.  tit.  Aim.  8.        T  5  Ke^.  31.        »  M^f  517.       *  la  Mod. 
441,471:  ^Went«c»i4.     -       f^  GibL^IS^  <i  Swiob,  443^  > 
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^ulbandiBuft  be  joined  tntheadion.  And  a  receiver  was 
appointed  to  collefi  in  the  aflets,  and  to  bring  anions  in  the 
name  of  the  executrilc,  for  rtcovery  of  debts  due  to  the 
teftator^  on  giving  fecority  to  indemnify  the  executrix  and 
her  hulband  on  account  of  fuch  a£iidns  brought  ^« 

The  firft  duty  inetimbent  on  an  executor  oradminiftrator^ 
is^  to  bury  the  deceafed  in  a  manner  fuitable  to  the  eftate 
he  leaves  behind  him.  Nectilary  fun<!ral  expences  are  al* 
lowed  previous  to  all  other  debts  and  charges ;  but  if  the 
executor  or  adminidrator  is  extravagant^  it  is  a  (pecies  of 
devaftation^  or  wafte  of  the  fubftance  of  the  deceafed,  and 
Ihall  only  be  pr^udicial  to  himfelf,  and  not  to  the  creditors 
or  legatees  of  the  deceafed  ^.  The  will  of  the  deceafed  muft 
be  duly  proved,  which  is  done  either  in  common  form,  or  in 
tnore  folemn  form  of  law.  When  a  will  is  not  litigated^ 
the  oath  of  the  executor  only  is  fufficient  for  the  probate  of 
It  in  common  formi '•  But  where  the  teftament  is  to  be 
proved  in  form  of  law,  it  is  requifite  that  fuch  perfons  that 
have  intereft,  that  is  to  fay  the  widow  and  next  of  kin  to 
the  deceafed,  to  whom  the  adminiftration  of  his  goods 
ought  to  have  been  committed  if  he  had  died  intefiate^  be 
cited  to  be  prefent,  at  the  probation  and  approbation  of  the 
teftament.  In  whofe  prefence  this  will  is  to  be  exhibited  to 
the  judge,  and  petition  made  by  the  party  that  prefers  th« 
wiU,  and  an  order  made  for  the  receiving,  fwearing,  and 
^examiningof  the  witnefles  thereupon,  and  for  the  publifhing 
or  confirming  thereof.  Witneiles  are  thereupon  received  and 
{worn }  and  examined  every  one  of  them  fecretly  and  feve- 
rally,  not  Only  iipon  allegations  or  articles  made  by  the  party 
prtKlucing  them,  but  alfo  upon  interrogatories  from  the 
adverfe  party  ;  and  their  depofitions  being  committed  to 

*  Cifc  of  Taylor  and  Allcp,  Oift.  29,  I74X.  1  Atk.  2I3.  *"  Salk.  196. 
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writings  if  the  proof  of  the  will  isfuffcxnty  die  judge  prtM 
noonces  for  its  validity  ^.  If  a  wOl  is  proved  only  in  the 
common  form^  the  execntof  is  compilable  to  prove  it  again 
in  due  form  of  law  -,  and  if  the  witncfles  are  dead  in  the  mead 
time,  it  anf  endanger  the  whole  teftament,  unlefi  ten  jears^ 
or  as  fome  fay  thirty ',  (the  latter  of  which  is  the  time  efta- 
Uiflied  by  common  opinion)  are  pafled  fince  the  probation^ 
after  which  term  it  poflefles  a  prefcriptive  right.  But  if  did 
teftament  is  proved  in  due  form  of  law,  the  executor  is  not 
to  be  compelled  Co  prove  it  any  more;  and  notwidiftandiiig 
all  the  witnefles  die,  the  teftament  ftill  retain^  its  force ^« 
IVben  the  will  is  fo  proved,  the  original  muft  be  depolited 
in  the  regiftry  of  the  ordinary,  and  a  copy  thereof  in  pardf* 
ment,  under  the  feal  df  the  ordinary,  delivered  to  the  execu- 
tor oradminiftfator,  together  with  a  certificate  of  ifs  having 
been  proved  before  htm  :  all  which  together  is  ufually  ftyled 
tht probate.  In  defcA  of  any  will,  the  perfon  entitled  to  be 
adminiftrator  mud  alfo  at  this  period  takeout  letters  of  ad- 
miniftration  under  the  feal  of  the  ordinary;  whereby  an 
executorial  power  to  collect  and  admiilifter,  that  is,  to  dif- 
pofe  of  the  goods  of  the  deceafed  is  vefied  in  him  :  and  he  is 
dircfled  by  the  ftatute  of  diftributions',  to  entef*  into  z 
bond  with  fureties,  faithfully  to  execute  bis  truft.  If  all  the 
goods  of  the  deceafed  lie  within  the  fame  Jurif3!£l!on,  k 
probate  before  the  ordinary,  or  an  adminiftratioh  granted  by 
him,  are  the  only  proper  ones :  but  if  the  deceafed  had  bona 
notabiliay  or  chattels  to  the  value  of  an  hundred  {hillings,  ot 
five  pounds,  in  two  diflindl  diocefes  or  jurifdt£liOns ;  then 
the  will  muft  be  proved,  or  adminiftration  takfen  out,  JbcfOrc 
the  metropolitan  of  the  province,  by  way  of  (pecial  prero^^a-* 
tivc,  whence  the  court  Wheie  the  validity  of  fudh  wills  U 

k  Stvinh*  44.8.  '  Go4oU  O.  L.  6a.  ^  S\rmb.  449. 

1  as  8c  S3  Car.  II.  c.  10. 

tried, 
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tried,  and'  the  office  where  they  are  rcgiftered,  are  called  the 
prerogative  court,  and  the  prerogative  office  of  the  provinces 
of  Canterbury  and  York"*.  Where  one  dies  poffefled  of 
goods  in  London  and  Dublin,  in  fuch  cafe  the  refolution 
feems  to  have  been,  that  the  archbi(hop  of  Canterbury,  by  ' 
'his  prerogative,  was  to  grant  adminiftration  of  the  goods  in 
London,  and  the  archbifhop  of  Dublin  for  thofe  In  Dublin"* 
^n  cafe  a  perfon  has  bona  mtahiliaj  both  in  the  provinces  of 
York  and  Canterbury,  the  will  muft  be  proved  either  before 
both  metropolitans,  if  within  the  jurifdidlion  of  each  there 
are  bona  notabilia  in  diverfe  diocefes;  or  elfe  if  in  either  of 
the  provinces,  the  goods  lay  in  one  diocefe,  then  the  will 
itiuft  be  proved  before  the  particular  bifhops,  in  whofe  feveral 
diocefes  the  goods  are^.  Or  if  the  teftator  had  goods  in  the 
jtirifdi&ion  of -one  metropolitan,  laying  in  diverfe  diocefes, 
and  in  the  other  but  in  one  diocefe  :  then  the  will  n  to  be 
proved  before  die  archbiihop,  who  has  jurifdi£tion  over  the 
two  diocefes,  and  before  the  bifliop  of  the  diocefe  befides  . 
Where  one  dies  pofTeiTed  of  goods  in  the  diocefe  of  an  arch^ 
biihop,  and  in  a  peculiar  of  the  fame  diocefe,  where  by 
prefcription,  or  compofition,  or  other  (pecial  title,  the  proba* 
tion  and  approbation,  of  the  teftaments  of  fiich  as  dwell  and 
die  there  appertains  to  the  judge  of  that  peculiar,  there  fliall 
be  feveral  adminiftrations,  and  the  archbiihop  fh^ll  have  no 
prerogative,  becaufe  the  peculiar  was  firft  derived  out  of  his 
jurifdiclion  <i.  But  a  man  who  dies  poiTeired  of  goods  in  fe- 
.v.eral  peculiars  within  the  fame  diocefe,  adminiftrations 
ihall  not  be  granted  by  the  bifhop  of  the  diocefe,  but  by 
the  metropolitan,  becaufe  they  were  exempt  Trom  ordinary 
•jurifdiiSkion^ — Mr.  Dunning  (follcitor  general)  fhe^Mred 
caufe  againft  a  mandamus  to  be  diredted  to  the  judge  of  the 

»  4  inft.  335.  »»  Glkf.  47»,  o  Went.  46.  P  Went.  47. 

4  Cro.  £Im.  719.*  Glbf.  472.  '  Swinb.  440. 
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prerogative  court  of  Canterbuiy,  commanding  bim  to  grant 
probate  of  the  will  of  Jofcpb  Biddlefon,  Efqj  deceafed,  to 
Lovegrove,  there  having  been  a  decree  of  the  court  of  dele^ 
gates  in  Lovegrove's  favour»  and  in  affinnancc  Of  the  validitf 
of  the  will ;  bttt  a  freib  caveat  bad  been  entered  by  a  freih 
party  (Betbel}y  who  claimed  as  next  of  kin  to  theteftaton 
The  caufe  fliewn  againft  granting  this  inaAdamus  wa^ 
that  a  fuit  was  then  depending  in  the  fpiritual  court  con-» 
cerning  the  validity  of  this  wilK  The  court  were  iinanl-. 
mous,  that  where  a  fuit  is  depending  in  the  fpiritual  court 
concerning  the  vah'dity  of  a  will^  that  court  has  jurifdidion 
of  the  matter  t  and  here  the  validity  of  this  will  is  a£tuall/ 
in  litigation  in  that  court  V 

The  etecutdr  or  admihiftrator  is  next  tt>  mate  an  ihvm- 
tory  of  all  \he  perfoiial  eiFe£ts  of  the  deceaftd,  both  in 
pofleffion  or  acUon ;  and  likewife  bis  credits.  And  whe|i 
legally  called  upon»  he  is  to  deliver  in  fucb  inventory  upon 
oath.  And  it  is  faid,  that  if  an  executbr,  without  making 
an  inventory^  ihall  intofere  in  the  admintftration  of  the 
goods  of  the  deCeafed,  except  in  certain  cafes  ;  fuch  as  the 
funeral  expeaces,  the  neceflafy  prefervaCbn  of  the  goods^ 
and  the  like^  he  fhall  be  bound  to  anfwer  it  to  every  one  of 
his  creditar$i  his  whole  debt  ^  And  therefore  if  any  cre^ 
ditor  or  legatee  affii-ms,  that  the  tefiator  bad  mdre  goods  than 
are  comprized  in  the  inventory,  he  muft  provH  the  charge, 
otherwife  the  judge  is  to  give  credit  to  the  inventory,  3S 
being  fuppofed  to  be  made  in  due  foriii  of  law",  by  the 
coikfiitution  of  Otbobon,  the  inventory  ihall  be  made  in  the  . 
prefence  of  fome  credible  perfons,  who  fhaH  competently 
undeifiand  the  value  of  the  goods  belonging  to  the  deceafed^ 

*  ICItg  tgainil  Dr.  Ray,  tt^  9,  Geo^  lit.    4   durr.  Mtad  fta^^i 

tS^inb.  22S.    Ath«n.to7«  "  ^winb*  4ftf« 

for 


for  it  it  not  fufficient  to  make  an  inventory,  unleft  the  gdOd$ 

therein  conttuned  aire  pairdciilafljr  valued  9M  q»|piaiftd  by 

tome  honeft  and  flct|ftti  pcrfent^  to  be  the  Juift  value  thereof 

in  their  judgmenu  and  confipiinccs ;  beiftg  effimated  ac* 

cording  to  fuck,  price  at  the  fime  might  be  fold  for  at  that 

time  n    And  at  the  time  of  exhibitbg  Aich  ihvedtory  is  left 

to  the  difcretion  of  the  ordinary^  fo  may  he  remit  the  making 

of  an  inventory  for  a  reafonafae  caufe  i  as,  where  it  mzf 

bie  expedient  that  thip  quantity  of  the  gofoit  Ihould  not  be 

divulged.    By  the  pradice  oF  the  teitaporai  t^ourts,  if  the 

goods  of  the  deceafed  fliall  be  jqppndfed  by  any  hbneft  per- 

font  in  die  neighbourhood,  and  reduced  into  an  inventoiry^ 

and  afterwardt  fuch  inventory  4$  exhibited  before  the  judge 

trho  proved  the  will,  o)r  granted  adminiftratioh  upon  the 

oath  of  the  eXecUtor  or  adminiftrator ;  Aich  inventoiy  ihalt 

receive  credit  in  all  caufet  and  courtli ;  and  he  that  exhibiti 

it  fliall  be  freed  from  the  burdeh  of  proving  the  truth  thereof^ 

6r  that  the  teftalor  had  ho  more  gbod^ }  but  the  legatee^ 

(Bfr  other  perfons  preferi-ing  datms,  are  bound  to  prove  that 

goodi  have  been  omitted  therein  \  '  The  inventory  may  be 

Aiade  in  the  following  form,  with  variations,  according  to 

die  (ciondition  of  the  goodt  and  effedt  to  be  inventoried* 


v  llwuiliu4Sf.  ^  t'OmI'*  i#« 


idtrm 


4 

J  irm  mt4  fitfUi  mmi^  if  M  the  g$$isy  AaUA^  warnr 

A.  B.  UH0/i^  ik  tbi  twaOy  ff  ^  in  tii  dioegji 

if  •  9  J^MW)  deceajidy  modi  if  us  tvhfi  names 

arehereemt»fidifirHid^  the-  da^ef  \       in  tbt 

year  ef  eim  herd 


I        4. 

d. 

His  purfe  and  apparel,        .    ^ — 

— 

IS    o 

0 

Horfes  and  furnitiue,            — r 

• 

Z9     Q 

a 

Horned  cattle,            —            — 

— .. 

2J     O 

0 

Sheep,                p^               — 

— * 

2P     O 

0 

Swine,            —                — 

•— 

^   '3 

a 

Poultry,                ---                ~ 

~ 

^      3 

+ 

Plate  and  other  houfliold^oo^s^ 

— 

aS    o 

0 

Qjx%  leafe  pf,  &c.               — 

— 

30    0 

0 

Rent  in  arrpar,           —           «— 

^^^^^m 

35    0 

{> 

Corn  growing  at  the  time  of  hi*  death) 

»• 

12^   0 

<k 

Hfiy  and  cpm^               — 

- 

xo    0 

0 

PIoi^s  and  other  implpmcnt^  of  hulbandr]^ 

6  .10 

0 

Debts,           '—              •- 

Total 

«flo    0 

<!► 

284    6 

4^ 

Other  debts  fuppofed  to  be  defperate^        — *        25    2    6 
Debts  owing  by  the  deceafed,  250    o    o 

Appiaiifid  byM  thr  Jay  and  year  above  tmlten 

D.  £. 

But  after  the  inventory  is  exhibited,  a  creditor  fliall  nt>t- 

be  a4initted  toobjed  Uiereto  in  the  ecclefiaftical  court  >^  for 

"  "^  the 
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the  ibtute  ^  which  requtra  tkr  oxocutor  or  admt&iftrtcor 

to  make  an  iovaatovyy  onljii  enjoins  tbam  to  ddivar  it  upon 

oath  intofc  the  keeping  of  the  otdiauf  |  and  the  ondi^y  by 

the  fao^e  ftatu^e^  19  required  to  receive  the  fame  lb  pre- 

fented;  or  tendned  to  b^  deltvered.«-*-Tbe  court  qf  King's 

Bench  was  moved,  tp  grant  a  prohibition  to  the  ecdefiafti* 

cad  cottrt,  on  behalf  of  Mrs.  Ci|tcbfide  ihe  adminiftratrix» 

She  having  been  cited  into  an  infecior  ecclefiafttcal  court  at 

the  proasodoh  of  Ann  Oivingtain  a  creditor,  to  exhibit  aa 

iai^cntoEjc :  &e  accordingly  hrou^t  one  in,,  and  the  credi* 

tor  objeded  to  it,  and  obtained  a  decree ;  the  adminiftra* 

trix  then  appealed  to  the  ftiperior  eccle&aftical  court,  which 

affirm^  the  decree.     The  fuggeftion  on  whick  the  plea  for 

a  prohibition  was  built  was,  the  want  of  juriidi|£&>n  of 

tbofe  courts.    The  reply  to  which,  on  fliewing  ca^ift  was» 

that  it  being  after  fenteoce,  it  was  now  top  late  for  a  pro« 

hihitioo,  unlefs  it  ihould  appear  that  they  had  determined 

conitrary  to  law.    But  lord  Mansfield  and  the  court  were  of 

c^inion,  that  fironi  the  faoe  of  the  proceedings  it  appeared, 

that  the  Ipiritual  court  had  no  jurifdi£lion,  and  therefore 

the  rqle  for  a  prcriiibition  was  made  ahfolute  y.    He  is  next: 

to  frolleft  in  all  the  goods  and  chattels  fo  tayentoriied  s 

and  tp  that  end  he  has  very  large  powers^  and  interefts  con« 

fcrred  on  him  by  law ;  being  the  reprefentative ,  of  the  do-, 

ceafed,  and  having  the  fame  property  in  his.  goods  8S:th& 

pi»ncipaL  had  when  living,  and  the  fiune  remedies,  to  reco^ 

ver  diem.  >«    Whatever  is  fo  recovered;  that  is  of  a  iakabki 

naturp^  and  maybe  converted  into  ready  money,  is  called 

afiecs,  id  the  hands  of  the  executor  ori  ad|niiitftrator  j  that 

is,  fiifficieot  or  enough  (from  the  Ftcn^  ^ikz)  to  maloo 

him  chargeable  to  a  creditof  or  legatee,  fo  far  as  fuch  goods 

anct  chattels  e;Ktend.    WhaieYer  ai&ts  fo  coiji^  fo^if  ban^% 

«  at  Hen.' VIII.  c  f  Caft  of  ttiukiiU  n^ki3^nDt:o^,  T. 

«Ce*.ttI.    sBwr.t^u*  1  C», (itt, sea*     * 

S  a  ^t 
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he  may  converrinto  'n$Af  monof  to  anfwer  llie  deitisfiA<f^ 
tkat  may  be  made  upon  him  *,   >Tfaa^e3pectitor  is  next  4xHmd 
ti(iatbiytbelegal^claimofcfdKtoiB  upon  the  effcda<^the 
teftaior.  ^AtH  herein  the  icing;  .if .  a  acredit<ir^  Ihfll  bcfirft 
fatisfied  ^}  next  (uch.  debts  as  are  hy  pdrtiadar'ftatotes  tD  be 
prefierred'to  all  echen.^  as  the  fbcfett^rca  fornothnrying  in. 
woollen^;  money  due  jon  .^poortiates  ^i  for  letters  to  the 
Poft  Office*  ^  and. feme. odiers.    The  next  in  onkr  to  be: 
ftlcharged  are  debts  of  veoord ;  as  judgments  (docketed  ^« 
cosding  to  theftatote  4j8t  5  W«  &  M.  c.  23,)  ftatates  and 
recognizances  ^.    ;Tben^  follow*  debts  due  on  fpecial  con- 
tfiufts  ^'  ai  for  rent  (fior  which  the.  kfibr  has  often  a  better  • 
remedy  in  his  owiu  hands  by  ^iftrainhig)  or  upon  bonds,  co* 
venants,  andtl^eJilce^  under  .feal<;*  Xaftly,  debts  on  iimple 
cMifsiSts^viz.  upon  notes  iinfealed,  and  verbal  promifes, 
Amofig  thefe  fihrple  contrafb,  feprasis  wages  are  by  fome 
pkreferfcd'  to  any  other^^  and  with  .great  reaibn  ^  :  Among 
J^ts-oi  tqual  degree^  .'the  executor !  or  adminiftrator  is  al- 
lowed 4p. pay  himfelf  iirft,  by  retaining  in  his  hands  fo  miicK 
as  his  debt  amovints  toK    But  ad  executor  of  his  own  wrong 
ih  not  allowed,  to  retfiin*;  for  tha^ would  tend  to  encourage 
creditors  who  (bouldfirft  take  pafieffionof  the  goods  of  the* 
deceafed^  and  would  befi^es  be  taking  advantage  of  their 
own  wiongy  which  is  contrary  to  the  rule  of  law  K    If  a 
creditor  cJonitituUs  his  debtor  for  his  executor^  this  i^  a  re- 
leaie  or  difchai^  of  she  debt,  whether  the  executor  aAs  or 
jHk ;  pit>i:ided .  there  be.  afle ts  f ufficient  to  pay  the'  teftator*!s 
debu :  for  though  this  difcfa^ge  jof  theddbt  ihall  take  pfaice: 
df  .all-  i^act^i;.yet  itiivas  unfair  to  defraud  the  tcftator's 
eraditoKK  d?.  4keis:  juft  dcbts^  by  a  teleafe  which  is  abfo^ 

a  Dy^r  ij.  p  Ma^.  Ch.  e.  iS.     .  ^  c  j«  Car.  IL  cj. 

RoU,  Abr.  917.         i  10  M^a^  49^* 
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lutdy  voluntary  K  Alfo  if  no  fuit  is  commenced  agaiiift 
him,  the  executor  may  pay  any  one  creditor  in  equal  de- 
gree his  whole  debt,  though  he  has  nothing  left  for  the  rell ; 
for  without  a  fuit  commenced,  the  executor  has  no  legal 
notice  of  the  debt  "^.  If  there  are  two  creditors  in  equal 
degree,   and  both  fue;  if  the  executor  by  covin  helps  the 

• 

creditors  who  inftituted  the  fuit  laft  to  his  judgment  and 
execution  firft }  and  there  are  no  aflfets  left  to  pay  the  other 
creditor,  be  muft  be  fatisiied  put  of  the  executor's  own  ef* 
tate,  if  this  covin  is  proved  againft  him*  But  the  confef- 
iion  of  an  adion  where  there  U  a  real  debt^  is  n6  covin  j 
and  fuch  recovery  by  confeffioh  is  a  good  pica  for  the  execu- 
tor againft  another  creditor  <>•  If  an  heir  is  fued  on  the 
bond  <debt  of  his  anceftor  in  which  he  is  bound,  and  he  pay^ 
the  money,  the  executor  ihall  reimburie  him  as  far  as  there 
are  perfonal  aflets  of  the  teftator*s  come  to  his  hands,  if  it 
is  not  otherwife  ordered  by  the  will  ^  If  a  man  dies  in- 
debted  by  bond,  and  (eifed  |n  fee  of  diverle  lands,  part  of 
which  he  devi(es  to  one,  and  other  part  he  permits  to  de- 
fcend  to  his  heir,  (not  mentioning  them  in  his  will)  the 
lands  permitted  to  defcend.fliall  be  firft  applied  to  pay  the 
bond  d^t^  And  the  reafon  is,  becaufe  the  applying  the  de* 
viied  lands  to  ps^y  the  bond  deb^,  would  diOipppin^  the 
'will,  which  equity  will  not  peripit  if  it  can  be  avoided : 
whereas  it  no  way  difappoints  the  will  to  fay,  that  the  lands 
not  mentioned  fliould  b^  In  the  firft  place  liable  to  pay  the 
debts.  But  it  feems  it  would  be  otherwife,  if  the  teftator 
had  devifed  his  lands  to  his  heir  ^t  law ;  for  though  fucb 
devife  were  void  as  to  the  purpofe  of  making  the  heir,  take 
otherwife  than  by  defcent ;  yet  it  (hews  the  teftator's  intent, 
fbat  4||heir  ihould  have  the  land  $  and  therefore  it  feems^ 

1  Saik.  S99»  303.    Pl9Dr.  184.    i  RoU.  Abr.  9»x,  ">  0 jer*  %%% 

^ackft.  b.  li.  c«  39.  a  Swinb,  459,  «  f  Chan^  0a.  74, 

^  P«W,  t75f  ^      ^  *-   V     7      » 
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that  the  lands  devifed  to  one,  and  the  other  lands  deviled  t» 
the  heir  at  law,  (hould  in  fuch  cafe  contribute  in  propor^ 
lion  to  pay  the  bond  debts,  Alfo  for  the  abevementioned 
reafon,  it  feems  that  the  lands  permitted  to  defcend  to  the 
heir  at  law,  and  not  mentioned  in  the  wilU  fl^l  be  applied 
to  pay  the  bond  debts,  before  a  fpecific  legacy  |  left  other- 
wife  the  teftator's  intention  ihould  be  difappointed  K 

So  where  lands,  upon  which  there  was  a  moitgage,  were 
devifed  to  one,  and  other  lands  defcended  to  the  heir  at 
Taw,  it  was  decreed  by  the  lord  chief  juftice  Hardwicke 
upon  great  deliberation,  that  where  the  perfonal  eftate  is 
infufficient  to  difcharge  the  incumbrance,  the  ultimate  fund 
is  the  land  defcended  to  the  heir  at  law :,  and  although  the 
creditor  may  come  en  which  liind  he  pleafes ;  yet  if  he  pro* 
ceeds  againft  the  lands  mortgaged,  the  devifee  may  have  his 
remedy  over  againft  the  heir  at  law.  Otho'wiiie  the  mort* 
gage  might  exhauft  the  whole  lands  devifed,  and  there  would 
be  no  benefit  in  the  will  to  the  devifee  4. 


6/  Jjitf. 

\A  &^£TS  are  of  two  forts  -,  the  one  afieis  by  iefant^  the 
"^  other  aiTets  in  brnd.  Aflets  by  defcent  are,  where  a 
man  is  bound  in  an  obligation,  ind  dies  feifed  of  lands  in 
fee-fimpie,  which  deicend  to  his  heir,  then  his  lands  (hall  be 
called  aitets  to  pay  the  fame  debt  \  and  by  that  means  the 
heir  (hall  be  charged,  as  far  as  the  land  fo  to  him  defceoding 
will  ftretch.  Aflets  in  band^trc^  when  a  man  in  like  manner 
indebted  makes e^recutors,  and  leaves-them  fufficiea^to  pay; 
or  fome  commodity  or  profit  is  come  unto  them  in  right  of 
their  teftator;  this  ^  called  afifcts  ih  theit  hind^.    "f  Ittfe  is 

F  3  F.  W.  3«7  «  ft  Atk.  4^  439, 
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^Coihothtt  flitrifion  df  alfets,  into  legal  and  equitable  aflets  : 
ie^tf/  jdfets  ane  fiieh  tts  are  liaBIe  to  ithis  zndr  legacies  by  the 
cottrfe  of  law  ;  efiniaUe  aflhs  are  fuch  as  are  only  liable  by 
the  help  of  a  court  of  equity^    So  alfo  there  are  real  andf 
perfind  aflets :  reai  aflets  are  fuch  as  concern '  the  land  ;  per'^ 
fonal  are  fuch  as  concert  the  perfoiial  eftate  only  \    If  a 
jitan  devifes  faUid  to  be  Ibid  ;  neither  the  money  arifing  from 
fnch  (ade,  tertheptofits  of  ihe  iaod  for  any  time  to  be  taken, 
Jhall  be  accounted  a^  any  of  tiie  goods  and  chattels  of  fuch 
p^rfeit  deeeafiid  ••    Bttt  if  a  man  devifes  lands  to  be  fold  by 
iycit  for  paynient  of  his  debts  and  legacies,  and  mates  the 
£uti€  perfon  his  executor,  and  dies ;  the  nionby  made  by  fucli 
perfoj)  upon  the  fale  of  the  land,  Ihall  be  aflets  in  his  hadds  ^ 
But  otherWife  It  is,  where  the  land  is  devifed  to  be  fold  b|^ 
ihi  exicutor  and  ^bers ;  for  there  the  money  (hall  not  be 
stfiets :  for  th^  are  Hot  trufted  with  it  as  executors  \    But 
thottgh  (kch  U  nat  aiTets  at  law,  it  (hall  be  afifets  in  equity  \ 
If  thete  is  a  mortgage  for  years,  diough  never  lb  many,  this 
Is  aflfets  at  hftr.    Becaufe  the  whole  intereft  is  not  gone  from 
the  mortgagor,  the  reverilon  in  foe  being  left  in  hini  :  but  H 
it  is  a  mortgage  infie^  it  is  only  aflets  in  equity,  becaufe  the 
legal  eftate  is  gone  out  of  the  obUgon    A  jointrefs  holding 
of  lands  mortgaged,  it  was  decreed,  that  (he  paying  the  mort- 
gage fliould  hold  over  till  fbe  and  her  executors  were  repaid 
with  intereft^.    If  a  man  is  ftifed  of  an  advowfon  in  feet 
and  the  diurch  becomes  void,  the  void  turn  is  a  chattel : 
aiid  if  the  patron  dies  before  he  presents,  the  advowfon  does 
not  go  to  his  heir,  but  to  his  eitecutor^.    An  advowfon  iti 
fotf  has  been  decreed  to  be  aflets  in  the  hands  of  the  heir  for 
|>ay  ment  of  debts.    And  the  decree  was  affirmed  in  the  houfe 

*>^ 

«•  Bum's  Ec,  L,  «rt.  Willi.  •  «i    Hen.  VIII.  c,   5.  fed,  i. 

X  X  RoU.  Abr.  910.  u  ibid^  ^  X  Ab»£(|.  Ca.  i^i.  w  Caic 

'^(  ^eruic  and  Style,  i  Cha»  Ca.  271.  <  Watf«  c.  ^ 
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of  lords'.  Ailtts  in  Ireland  are  afibts  in  England :  and  fiot 
it  bath  been  rtfolved,  that  if  the  executor  hath  goods  of  thQ 
feftator  in  any  part  of  the  world,  he  (hall  be  charged  iaxefpeft 
#f  them  \  But  bonds  and  fpecialties  are  no  aflets  until  the 
money  Is  paid  *•  If  w  executor  recover  damages  in  trefpafs 
for  goods  taken  away  in  the  li&«-ttme  of  the  teftator,  this, 
when  recovered,  Iball  be  aflets :  becaufe  he  recovers  it  as 
>executor  \  A  debt  due  from  an  executor  to  a  teftator,  is 
«flets  in  equity  to  pay  legacies  ^.  The  intereft  which  9 
matter  bath  in  i  iervant  is  not  aflets  in  the  hands  of  an  exe^ 
Ctttor  s  for  a  fcrvant  wbofe  mafter  i$  dead,  is  .legally  dif< 
cllarged,  and  is  not  iervant  either  to  the  heir  or  executor, 
But,  (ays  Wentworth^,  meet  and  honeft  it  is  that  on^  of 
them  continue  him  i|i  fervice,  till  a  fit  time  of  providing 
^r  him  a  new  mafter »  and  fit  for  him  not  to  depart  fud-r 
defUy,  Notwithftanding  the  intereft  which  one  hath  in  an 
tpprfntic^,  Ui  a  chattel  perfonal,  and  (hall  go  to  the  execu-r 
tors  \.  A  reverfton  expeAant  upon  an  eftate  for  life,  is 
tilets  in  the  hands  of  the  heir :  but  the  creditor  cannot  com^ 
^  the  heir  to  fell  it,  but  miift  wait  til}  it  f9|l$  ^ 

0/tii  F^fmmi  of  Lgg^d^i. 

<^H£  executor  is  bound  to  pay  legacies  fo  far  as  the  afleta 
extend;  but  herein  be  cannot  give  himfclf  the  prefc- 
Vlftte  Us  in  the  cafe  of  a  debt*f  A  legacy  is  a  bequeft  or 
gift  of  goods  and  chattels  by  teftament  \  and  the  perfon  to 
vHhom  it  is  given  is  ftyled  the  legatee ;  whic)l  every  perfon  is 
cip^ble  of  being  nn\^U  particularly  difabled  by  the  common 

f  I  P.  W.  .39)«    Sera.  179.       »  Cro.  Ja.  55.  6  C#.46.       *  iVent.  96* 
?  I  lioll.  Abr.  910.  c  3  Clia.  Ca.  S9.  '  Office  of  an  Executor, 

|Kct|5.  e  2  Bac.  Abr.  4i«.    Wem.  jj*     *         '  iMb.  £$.  ^^^  »7S« 

i^ye9».434.    ftP.  W.s5f 
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laWy  or  flatutes  ^ ;  as  traitors,  papifts,  and  fome  others. 
This  bequeft  transfers  an  incohate  property  to  the  legatee  ; 
))ut  the  legacy  is  not  perkSt  without  the  aflent  of  the  exe- 
frutor ;  for  if  I  have  a  general  or  pecuniary  legacy  of  lOoL 
or  a  fpeciiic  one  of  a  piece  of  plate,  I  cannot  in  either  cafe 
take  it  without  the  confent  of  the  executor.  For  in  him  all 
the  chattels  are  veiled ;  and  it  is  his  bufinefs  firft  of  all  to  fee 
whether  there  is  a  fuificient  fund  left  to  pay  the  debts  of  the 
feftator ;  the  rule  of  equity  being,  that  a  man  muft  be  juft, 
before  he  is  permitted  to  be  generous  ^.  If  the  kgatee  dies  . 
before  the  tefthtor,  the  legacy  is  a  loft  or  lapfed  legacy,  and 
Ihall  fink  into  the  refiduum.  And  if  a  contingent  legacy  is 
left  to  any  one ;  as,  when  he  attains,  or,  if  he  attains  the  age 
pf  ^rnty-one  years,  and  he  dies  before  that  time,  it  is  a 
lapfed  legacy^.  But  a  legacy  to  one  to  be  paid  when  he 
attains  the  age  of  twenty-one  years,  is  a  vef^d  legacy ;  an 
interefl  which  commences  inprafnrti^  although  it  beyj/- 
vendum  infuturo  :  and  if  the  legatee  dies  before  that  age,  his 
reprefentatives  /hall  receive  it  out  of  the  teft^tor's  perfonal 
pftatCy  at  the  fame  time  that  it  would  have  become  payable, 
in  cafe  th(t  legatee  had  lived.  But  if  fuch  legacies  are 
charged  upon  a  real  eftate,  in  both  cafes  they  (hall  lapfe  for 
^4e  benefit  of  the  heir.  And  in  cafe  of  a  vefted  legacy,  due 
immediately, '  and  charged  on  land,  or  money  in  the  funds, 
which  yield  an  immediate  profit,  interfcft  ihall  be  payable 
thereon  from  the  teilator's  death  >  but  if  charged  only  on  the 
perfonal  pftate,  which  cannot  be  inunediately  got  in,  it  ihall 
carry  intere^  only  frqip  the  end  of  the  year  after  the  death 
of  the  teftator  \  A  legacy  is  not  barred  by  the  ibtute  of 
limitation,  fo  that  a  legatee  may  claim  it  twenty  years  after 
ibe  death  of  the  teftator  "•    But  if  the  legatee  takes  a  bond 

11-25  Car.  n.  c.  1.    X  Geo.  I.  /L  a.  c.  13.  9  Scio  W.  III.  c.  3a.  5  Geo. I. 
p,  27*  >  Co.  Litt.  X z t .  AlcyA  39,  k  I  Ab.  Eq.  Ca.  295.  Dyer,  59. 

}  ^  P.  W«  691.  %^9 1;.    BUckft*  b.  Ih  c.  |a.  »  ?  Frecm.  aa. 
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oF  the  executor  for  his  legacy  it  is  extinguiflied  n.  Legacy 
given  out  of  a  term  for  years,  if  the  term  determines,  the 
legacy  id  extindl  ^.  A  legacy  of  a  lealc  of  tythes  is  extin- 
guiflied hy  a  retiewal  of  the  leafe ;  but  a  republication  of  the 
will  after  the  renewal  reftores  the  legacy  K — A  legacy  was 
.devifed  out  of  dcfbts  due  in  feveral  counties,  and  they  were 
all  called  in  before  the  teftator^s  death  ;  yet*  the  legacy  re* 
mained  good.  And  a  difference  was  taken  betinreen  a  pecu- 
iliary  slnd  a  fpeciiic  legacy  ;  for  in  the  firft  cafe  the  legacy 
will  remain,  though  the  debt  upon  which  it  is  charged  is 
paid  in  :  but  the  fpecific  legacy  may  be  loft  by  being 
changed.  So  where  the  legacy  was  greater  than  the  debt 
6at  of  which  it  was  ditefled  to  be  paid  amounted  to»  yet  fuch 
Aiiti  being  exprefly  devifed,  and  there  being  olKts,  it  wst 
direfied  to  be  paid  \ 

tt  has  been  faid,  that  an  executor  is  not  bound  to  pay  a 
legacy  without  fecurity  being  given  him  to  refund  in  cafe 
there  happens  to  be  a  defed  of  aSets  \  But  lord  Hardwicke 
declared  that  legatees  are  not  obliged  to  give  fecority  i  ai 
common  juflice  will  compel  them  to  refund  in  fuch  a  cafe» 
although  no  fecurity  has  been  given  for  fuch  purpofe  *•  If 
an  executor  voluntarily  pays  a  legacy,  he  may  be  obliged  if 
fblvent  to  pay  the  reft :  but  if  the  executor  prove  infblvent, 
the  court  will  admit  a  bill  by  theunfatisfied  legatees  to  com- 
pel fuch  legatee  to  refund  ^  And  much  more  fhall  a  ere* 
ditor  oblige  a  legatee  to  refund  on  a  defefl  of  aflets  \  But 
if  an  executor  had  at  firft  enough  to  pay  all  the  legacies,  and 
afterwards  by  his  wafting  the  aflets  occafions  a  deficiency, 
the  legatee  who  has  recov^ered  his  legacy  fhall  have  the  ad- 
vantage of  bis  legal  diligence,  which  ^t  other  lepteel 

n  YeW.  39.  ®  Cha.  Ca.  Fiiu  464.  p  ar  Vexcy,  4tS. 

4  Haym.  335.    Chan,  C«.  Fin.  i^z*  '  i  Cha.  Ca.  149.  t  x  Atl^ 
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neghSM  by  moI  bringing  their  fuit  in  tkne  ^ — On  s  bill  by 
ton  extciitor  tgtiaft  a  legatee,  to  refund  a  legacy  voluntarily 
fM  hilt)  by  aa  executor,  the  aflets  falling  ihort  to  pay  the 
teftator's  debts ;  it  was  decreed  by  Sir  Jofeph  Jekyll,  mafter 
of  the  rolh^  that  the  defendailt  fliould  jxfund  to  the  t>laiil- 
tifF ;  ahd  that  an  executor  may  bring  a  bill  to  refund  a  legacy 
Voluntarily  paid  htm,  as  well  as  a  creditor ;  for  the  executor 
paying  a  debt  of  the  teftator  out  of  his  owji  pocket,  ftands 
in  the  place  of  the  creditor,  and  has  the  famfe  equity  igaitlft 
a  legatee  to  oblige  him  to  refund  ^.  But  where  a  Q>ecific 
legacy  is  devifl:d»  the  legatee  Ihall  have  it  entire,  fiiottgk 
there  are  not  fu/Scient  afibts  to  pay  the  reft  of  the  legacies* 
And  as  difire  ia  a  benefit  to  a  fpecific  kgatee  that  he  flliill  hot 
contribute ;  fi>  there  is  a  hasard  the  other  way  i  for  inftanee 
if  fuch  fpecific  kgacy  being. a  leafe,  be  evided;  or  being 
goodS)  be  loft  or  bttritt ;  or  being  a  debt  be  loft  by  the  iah 
iblvency  of  the  debtor }  ia  all  thefe  cafes  the  fpecific  kgatee 
ihail  have  no  coatribulwa  from  the  other  legatees,  and 
therefore  fiiall  pay  no  contribution  towards,  them  \  But 
the  devifteof,an  annuity  for  life  charged  on  the  perfonal 
eftate^  where  there  is  a  defioiericyof  aflets,  ihall  abate  in 
proportioa  with  the  other  legatees  :  for  this  is  not  to  becoif- 
fidered  as  a  fpecific  legacy  y.  Alfo  charities,  though  pre- 
ferred by  the  civil  law,  yet  th^y  ought  to  abate  in  ^opor* 
tion  B.  And  if  the  teftator's  peHbnal  eftate  is  not  fufiicient 
to  pay  all  legacies,  the  executors  having  legacies  bequeathed 
them  (ball  abate  in  proportion  with  the  other  legatees ;  even 
though  their  legacies  be  given  them  for  their  care  and 
trouble,  and  not  generally ;  for  thofe  are  only  -word^  of 
courfe  j.  and  as  they  need  not  take  upon  them  the  office  un- 
lefs  they  pleafe,  they  accept  the  legacies  fubjeA  to  that  con- 

▼  I  P.  W.  49 5«         w  Viner,  «rt.  Dirlfe^  Q^^d  35,  x  iP.  W.  $4^. 
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ringency  *.  In  like  mahher  land  legatees  and  money  legatees 
ihall  abate  proportionably.  If  the  executor  has  only  bad 
debts  he  may  offer  to  affign  them  to  the  legatee,  and  may  hi 
thereby  difcharged  ^« -— If  a  man  givts  legacies  to  his 
daughters,  charging  his  real  eftate  with  the  payment  thereof  i 
and  other  legacies  to  his  brother,  without  charging  his  re&t 
eftate  with  the  payment  of  thefe :  if  the  daughters  recover 
their  legacies,  out  of  the  perfonal  eftate,  then  the  brother 
(ball  ftand  in  the  place  of  the  daughters,  and  take  fo  much 
out  of  the  land  for  his  legacy,  as  the  daughters  had  exhaufted 
cut  of  the  perfonal  afle^  ^.  According  to  Dr.  Swinburne, 
Sf  an  executor  has  made  a  legal  inventory»  he  is  not  com- 
pdlabfo  to  pay  to  any  legatee  his  whole  legacy,  if  there  is  a 
danger  of  aflets  falling  ibort,  notwitbftandingfuch  legatee  is 
firft  named  in  the  will ;  or  though  it  is  thereby  dtreAed, 
ehatluch  an  one  (hall  bt  paid  in  the  firft  place :  but  ke  may 
'retain  a  rateable  part  or  proportiianable  deduAion  from  every 
legacy,  except  only  in  fome  ceitain  cafes;  fuch  as,  when  a 
fpecific  legacy  is  bequeathed,  as  a  ring,  or  a  horfe  :  likewift 
where  a  father  bequeaths  fomething  to  his  daughters,  for 
their  dowers,  or  towards  their  marriage;  or  when  he 
bequeaths  any  thing  in  fatisfadion  or  recompence  of  (bme 
injury  which  he  has  done,  or  of  goods  ill  gotten  ;  for  rather 
than  fuch  legacies  fliall  be  diminiilied,  all  other  general  le- 
.^acies  confifting  in  quantity  ihall  remain  wholly  un£i* 
tisfied  \ 

Where  there  are  divers  executors  named  in, a  will,  and 
fome  of  them  refufe  to  a£t,  and  others  of  them  prove  the 
teftament ;  tbofe  who  refufe  may  afterwards  adminifter  at 


■  •        • 
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their  plcafure,  notwtthftanding  their  refufa]  before  the  or- 
dinary.   But  It  19  generally  held,  that  they  muft  come 
during  the  life* time  of  the  aAing  executor^,  though  it  is 
faidy  tb^t  fuch  flikU  be  preferred  after  the  death  of  the  exe- 
cutor, beforeany  oth«*  executor  made  by  a  co*executor  f. 
Where  there  are  more  than  one  executor  named  in  a  will, 
aild  one  olily  proves  the  teftament,  and  afterwards  the  others 
adminifter,  the  form  of  proceeding  is  as  follows  :   Tbefirft 
that  comes  in  takes  probate  in  the  ufual  form ;  with  re* 
fervatioh  to  the  r^ft :  afterwards  if  another  comes  in,  he 
alfo  is  to  be  iworn  in  the  ufual  manner ;  and  an  engrolT- 
Bient  of  the  original  will  is  to  be  annexed  to  fuch  probate^ 
in  the  fame  manner  as  the  firft.    And  in  the  fecond  grant, 
fach'  firft  grant  is  to  be  recited ;  and  fo  on  if  there  are  more 
^at  cosne  in  afterwards  K    If  a  man  makes  two  executors 
and  dies,  and  one  of  them  proves  the  will  in  the  name  of 
bpth)  againft  the  will  of  the  other ;  this  is  not  any  admi- 
niftration  for  him  who  did  not  confent  to  the  probate,  but 
he  may  plead  m  unqut  executor ;  for  the  probate  does  not 
make  him  executor,  if  he  does  not  adminifter  \    Swinburne 
fays  ^,    when  all   the    executors    named   in   a  teftament 
refufe,  it  is  lawful  for  the  bi/hop  or  ordinary  to  commit 
adminiftration  ;  and  to  ^nnex  the  will  to  the  letters  of  ad« 
miniftration;    and  the  adminiftrators  (hall  have  aiSlion ; 
and  nliay  adminifter  the  goods  of  the  deceafed,  as  if  he  had 
d!ed  inteftate ;  and  their  authority  or  zGt  done  ix  good  and 
eiFeAual  in  law  in  the  mean   time,    until  the  e^^cutors 
undertake  the  executorihip  *,  for  then  the  ordinary  may  re<» 
vpke  the  adminiftmion  before  by  him  oommitted*  .  The 
refufal  to  take  upon  him  the  executorihip,  cannot  be  by 
word  only ;  but  it  muft  be  entered  and  recorded  in  court  ^, 


•  Swmb.  444.  s  Salk.  31I.  S  Bt|im*i  Jc.  l4W»,»rc.  Wiljs, 

^  1  Roll.  AW.!)tt«  &  PagcjSoi  1%%,      ^    k  t  H.9U,  Abr.  907. 
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« 

TJ^Xcculiors  iball  h^y%  ^  writ  of  siccouzit,  ^4¥i  thp  (^v^  zc* 
(i^n  and.pirocefs  in  A^h  writ  as  the  t^ftat9r  ni^Ht  iuve 
had  t(  ly  ))ad  lived  \  And  the  fame  power  is^  given  l^  e^ip^ 
tutors  ta  recover  damages  by  trefpafs  copfupitted  again$  t\i^ 
teftator  ifi  his  life-tina?  "*.  And  executors  pf  e|cecutors  ^rt 
invefted  with  the  fame  power,  and  an  a&ion  of  debt  m^^y  be 
brought  to  recpvfr  arrears  of  rent  that  becopies  4u4  in  right 
,  of  the  teftator  |  and  an  a^ion  upon  the  cafe  is  aUpwed  to 
an  executor  to  recover  arrears  of  rent  ^Me  upon  an  efiate 
held  for  life  by  the  teftator  ^  and  if  he  dies  upon  the  day  pa 
which  the  fum  was  made  payable^  the  whole ;  or  if  before 
fifcb  dayt  tl^en  a  proportion  of  the  reat  according  to  the 
tin^e  fi^cb  tenant  for  life  livedo  of  the  laft  year  or  quarter  of 
a  year^  or  other  time  in  which  the  faid  rent  was  growing 
due$  making  all  juft  allowances,  or  a  proportlpaat^lp  part 
thereof  refpeflively  °.  AH  the  executory  reprefcnt  the  per- 
fon  of  the  teftator,  and  thecefore  all  fuits  to  recover  tfaie  tef- 
tator's  effe£ls  muft  be  preferred  in  their  joint  name$,  wbe«* 
tber  all  a^minifter  or  not ;  but  in  fuits  commenced  agaipft 
them,  only  fuch  as  have  adminiftered  need,  be  named  ^« 
If  a  man  bequeath  corn  growing,  or  goods,  unto  one  ^  and 
a  firanger  will  not  fufier  the  executor  to  peWbrm.  the  tefta* 
nient  \  he  fh;ill  fue  the  ftranger  in  the  ipiritual  court  fpr  fuch 
l^acy  p. 

The  aceeutor  or  adminiftrator  (hall  be  ajyiowfi^  aU  uSkr.. 
finable  expence^,  as  well  in  law  fuits,  as  foe  i^%f  hoil^ 
purpufirs }  and  this  c«aiaiialdejie&  of  expj^iv^e^  IP  ))e  fu$:l|^  a« 

1  zj  £dw.  I.  ^.  X.  c.  23.  m  4  ^v*  I^^-  <^«  7*    ^S  ^^^*  ^^*  ^'  5« 

c.  5,  n  u  Ceo.  II,  t,  i9.'f,  15.  o  Went,  95.  PSwub.  18/ 
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tbat  be  m^y  ra;eive  thereby  neither  profit  nox  Igk  ^.  Where 
an  executor  pr  sMlmioiftrator  puts  out  moaey  ^pfm  a  r«al  fe- 
carity^  which  at  thdl  time  there  was  no  reafon  lo  (objcA  to^ 
a|kl.af^rward«  fudvl^urity  proves  bad ;  be  fliaU  «0(  fa:,a€«- 
cpuotaUe  for  thip  loft  \  So  if  the  ex^.utor  pay  the  afieta 
ifsto  the  hands  of  a  banker  his  eo-execntor^  whom  the  tef- 
tator  ufed  to  entruft  with  his  money  v  after  which  the  banker 
ffulsy  the  executor  Ihall  not  be  chargeable  with  the  lofs  ^ 
III  all  anSions  brought  by  executors  or  adminiftratora  upon 
conlFa£ls,  bonds,  or  other  things  made  to  the  deoeafed,  or 
for  goods  taken  away  in  bis  life  time,  they  (haU  pay  no  cofts 
by  any  jlatttte  ^  And  as  they  are  not  to  pay  cofts,  lb  jon  the 
other  hand  they  are  not  to  be  allowed  any  i  becaufe  they  are 
fiippofed  to  reimburie  themfelves  any  charges  or  exp^fncea 
they  may  have  been  at  on  account  of  the  teftator*s  or  intef- 
tate's  eftate  ,• — On  a  queftion,  whether  an  executor  fliould 
be  permitted  to  difcontinue  without  payment  of  cofts  ;  Mr. 
Aihurft,  for  the  plaintiflF^s  executor,  urged,  tfaaj^  an  exe-t- 
<;ut0r  ibould  not  pay  cofts  in  any  inftance  except  one,  viz. 
where  he  had  brought  an  a£tion  as  executor,  which  he 
might  have  brought  in  bis  own  name  v.-<>The  court  were 
^ksLT^  tb^t  the  giving  an  executor  leave  to  diicontinue,  was 
a  jmatter  0/  diicretion  in  the  court,  and  that  they  ought  JMe 
tp  give  him  fuch  leave  in  any  cafe  where  he  bad  .knowingly 
brought  his  fifiion  wr<»ig,  unlefs  be  wo^ld  confent  to  pay 
«»!fts^. 

J^ioMS  againfl  £xi€Uicrs  and  Adminifirtiitfru 

'1JE7£IE]R.£  ,a  devife  «s  jiaade  of  ^ood),  if  the  executcr  wiU 

n^  4^i\cer  them  to  the  devjilee,  he  hath  aq  remedy  at 

tbf  c{)simon  Iaws  for  an  aAioo  jon  ^  ^aie  will  noe  lie 

«  Lin4w.  lj%.  «•  r  P.  W.  T^x.     .      •  ;  P*  W.  24$.  «  %.  8«c. 

Ab«  446.    L^w  of  EiecQt.  461.  u  1  Atk.  108.  ▼  Portmsm  an4 

Came,  ftr.  68s.  w   Harfil  esec*  agaiiift  Kuntt  52 ,  H«  jf^  <^<o.  m. 

3  Bur.  Manf,  14.  ^ 

againft 
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ftgainft  an  executor  for  a  legacy,  unlefs  he  promi(e  to  jfif 
it  upon  good  todfideratiofi  \  far  legacies  are  only  to  be  re^ 
covered  in  the  f()tr!tlial  courts  ot  in  the  eouns  of  equity  x^ 
And  if  a  fuit  is  tnftituted  in  the  fpirttual  court,  the  devifee 
muft  obtain  a  citation  againft  the  executor  of  the  teftament 
to  appear  before  the  ordinary^  to  fliew  why  he  performs  not 
the  will  of  the  teftator  ^.  And  where  ceruin  goods  in  fpecie 
are  given  to  a  man  by  will}  he  cannot  take  them  without 
the  executor^S  ieaVe ;  fo  if  a  term  for  years  is  given  to  a 
man,  he  cannot  enter  into  the  land  -.without  aflent  $  for  it 
may  be  the  executor  hath  not  aflets  befides  to  pay  the  tefta^^ 
tor's  debts  *k  And  even  if  a  man  bequeaths  goods  to  ano^ 
ther,  which  are  in  the  cuftody  of  that  other  perfon )  yet  if 
lie  detain  them  from  the  executor,  he  not  having  afTented  to 
the  legaey,  the  executor  may  have  an  a&ion  of  detinue  ot" 
trefpals,  or  of  trover  after  demand  of  the  goo<Is,  againft  th€ 
did  legatee  *•  But  in  the  cafe  of  a  devife  of  lands  it  is 
otherwife ;  for  the  devifee  may  enter  without  the  adent  t)f 
the  executor  |  and  if  the  heir  at  law  (hould  enter  before  him, 
the  devifee  may  enter  and  eje£t  him  **•  If  a  legacy  is  grant-* 
ed'out  of  lands  in  fee«fimple,  this  ihall  not  be  fued  for  in 
the  fpiritual  court,  but  at  common  law.  But  if  lande  are 
devifed  ito  be  fold  for  the  payment  of  legacies ;  the  land 
being  fold,  the  fuit  for  the  diftributbn  of  the  money  may 
\(e  in  the  fpiritual  court  ^  for  the  money  is  perfonal,  and 
aflets  in  the  hands  of  the  executors  ^.  But  where  a  man 
devifed  that  his  executors  (hould  fell  his  lands,  and  out  of 
the  money  which  ifaould  be  raifed  by  fuch  fale,  gives  a  por* 
tioa  to  his  daughters ;  it  bath  been  adjudged,  that  neither 
the  land,  nor  the  money,  are  teftamentary,  for  it  is  not 
aflets  to  fatisfy  debts,  but  a  fum  arifmg  dut  of  land^  suid 

a  t  Sid.  46.  Vin.  tit.  A^ma,  O.  c.  7/  f  Terms  of  the  Ltw,  arty 

DeVift,       '    %  Ufi  of  Exec.  262.  >  lb.  263.  ^  slnft.ta« 

«  Cr«wCa.%39^.      '     , 

appointed 


¥he  PROPERtV  OF  WOAlEN.  273 

appointed  to  fpecial  ufes  in  way  of  equity,  and  not  as  a  le- 
gacy, and  therefore  At  to  be  fued  for  in  the  ecclefiaftical 
court,  but  in  a  court  of  equity ;  and  the  ecclefiaftical  court 
tonnot  hold  plea  pf  a  legacy  in  equity,  but  only  where  it  i^ 
a  legacy  In  law  ^.  But  where  the  teftator  devifed  leafes  to 
his  eldeft  fon,  and  that  out  of  the  fame  he  Ihould  raife  fuch 
a  fum  of  money  for  portions  for  his  daughters^  who  libelled 
in  the  fpiritual  court  for  their  portions :  It  was  adjudged, 
that  this  ihould  not  be  accounted  as  a  rent  ifltiingdut  of  the 
lands,  but  as  a  teftamentary  legacy,  and  to  be  recovered  in 
that  court  ^  It  is  faid^  that  where  the  ecclefiaftical  court 
and  a  couit  of  equity  have  a  concurrent  jurifdi^ion,  which 
ever  is  firft  poflTeiTed  of  the  caufe,  has  a  right  to  proceed  : 
and  the  fame  of  all  other  courts.  But  where  a  hufband  has 
fued  in  the  Spiritual  court  for  a  legacy  bequeathed  his  wife^ 
the  court  of  chancery  has  granted  an  injundion  to  ftay  pro^ 
ceedings ;  becaufe  the  fpiritual  court  cannot  oblige  him  to 
make  an  adequate  fettlement  on  her  ^*  For  the  fame  reafon^ 
where  a  perfonal  legacy  was  given  to  an  infant ;  it  was  held 
that  the  fame  is  more  properly  cognizable  in  chancery  than 
in  the  e^clefiaftical  court.  And  if  the  matter  had  proceeded 
to  fentence  in  the  ecclefiaftical  court,  yet  it  was  proper  to 
conie  into  chancery  for  the  executor's  indemnity ;  for  in  the 
chancery,  legatees  are  to  give  fecurity  for  the  money,  but 
not  in  the  fpiritual  coUrt^  and  the  cliahcery  will  fee  the 
money  put  out  for  the  children  ^.  Legacies  may  be  reco« 
vered  in  the  fpiritual  court  agaiiifl  an  adminiftiator^  with 
the  will  annexed ;  or  againft  an  executor  of  his  own  wrong  \ 
An  executor  may,  in  fome  cafes,  be  compelled  to  give  ft* 
turity  to  pay  a  legacy }  as  where  loool.  was  devifed  to  a 
iperfon  to  be  paid  at  the  age  of  twenty-one  years  ^  and  upon 
a  bill  exhibited  againft  the  executor  fuggcftllig  a  deva/lavit^ 

■ 

^  Cro.  Car..3964  «  s  Bulft*  i^}*  f  ttw^  Chaa*  54S« 

a  s  Vera.  t6.  h  i  Roll.  AU.  9i»; 
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and  praying  that  he  might  gire  fecu|||ity  to  pay  the  fegacy 
when  due»  h  was  decreed  accordingly  K  The  teftator  de- 
viftd  Socl.  to  an  infant,  to  be  paid  by  his  executor  when 
tho  f&id  infant  fhould  attain  to  the  age  of  twenty«one  years. 
Tbr  iftfiinc,  by  his  guardian,  exhibited  a  biU,  that  the  ex^ 
iKtttdr  might,  give  fecurity  for  the  payment  of  the  money. 
And  fi>  it  was  decreed  ^^ 

W!ier^  there  lire  divers  executors,  and  fome  of  tbem  are 
dead,  the  legatee  mtift  fue  the  furviving  executors,  and  not 
the  executors  or  adminillratbrs  of  thofe  that  are  dead.  And 
if  all  the  executors  are  dead,  he  muft  fue  the  executors  or 
^dminiftrators  of  him  who  died  laft,  and  not  the  executors 
x)r  adminillrators  tf  the  reft :  and  the  reafon  ite,.  hecaufe  it 
)5  prefomed  that  the  goods  of  the  doceafed  not  admtiiiftered 
lyy  the  dther  txecirtors,  remain  with  the  furviving  execu* 
tor;  or  if  they  did  not,  it  was  thought  his  own  default; 
becaafb  when  the  other  cxecntors  were  dead,  he  might  and 
bught  t6  have  pmceeded  againft  thetr  executors  or  admini-* 
ftratbrs  ifor  tdKtutiou  of  the  goods  not  adminiftered  K  - 

\i  the  tefhunent  is  duly  proved  'before  the  ordhiary,  tfie 
execution  or  admihiliration  of  any  goods  ftall  not  be  com- 
mitted but  tofuch  as  are  able^  and  if  need,  be  Khali  give  fe- 
c^ity  to  render  a  jtxft  account  of  ^ir  adminiftraiion  when 
they  fiiall  be  duly  required  by  the  ordinary  *.  And  it  is 
faid,  that  the  orclinary  may  remove  the  ^ecutor  appointed 
by  the  teftator  from  the  kdmitriftration,  where  he  cannot 
give. fecurity  for  a  due  account ;  or  for  any  other  juft  caufe. 
ButHoIt^  chief  jufiice,  and  tliCTeft  of  the  judges  of  the 
c;ourt  of  King's  "Bench  determined ;  that  when  a  man  is 

'  1  Cht.Ca.  III.  '     1(  SwiRb«4«,    Liw  tf  Ex«ctit.  ii'j*       ^Oaght«3^4. 

»  Lindw/177'*.    Swinb.  4^u 
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tnacle  executor,  no  body  can  add  c[ualificatiotls^o  him,  .otbet 

than  thiofe  which  the  teftator  has  impofed;.  hut  he  (hall  be 

Who,  and  in  What  manner,  the  teftator  fliall  judge  proper; 

The  executor  has  befides  a  'tempbral  right,  6f  which  he  is 

l>arred  by  the  xefural  of  the  probate,   becailfe  he  cannot 

before  probate  fue  .iit  Weftrtiinfter  Hall.     And  the  court 

l^urther  obferved  in  the  fame  caufe,  that  there  Were  ho  prS- 

bedents  in  the  canon  law  to  warrant  the  demand  of  feciirity 

irdm  tfaetxectitori  and  the  praStiee  has  always  been  iron- 

*traiy«'    And  if  any  caffcs  happen  in  which  equity  mfty  be  t9^ 

-Ijuiiice,  there  is  another  diannel  here  w^ere  it  runs)  -witb*^ 

.out  rdbrtiag  to  the  (pifitiial  court,  >iKnnaly,  the  cbanaery  *>• 

;But  where  ihe  executdr  was  ttnder  tiie  a^e  of  fevfenteen  yeafs^ 

the  couirt  flowed  a  bond,  given  by  {the  aUminiftrator,  wfCH 

tiiiewill  annexed,  during  the  minoritybf  the  executor  j  ito 

.be  jgood  at  common  low,  .and  hot  'to  be  ^obtained  by  cd« 


-eicion  *^* 


If  ttecikjccutor  die  inceftate^  the  -teftator  ^Ifo  froni  that 
ftimc  ft^ll  be  deemed  ihteftate,  aiid  adniiniftcatkon:nxi^  in 
-iUis  •eaft:be  ^ommiited  of .  the  goods  not  adtninifl^ed  ^  |  btit 
'if'.theitacecittor  maJccs  jir\  xxecutor  and  rdics|  his.  executor 
dtedl  be  dcectt^orio  tbeJBrft  teftator^  tntttfe  there  is  nb  jdmt 
•bkectlidr  4.  '  Arat.fuch.fth  tme  ^has  a  ri^t  t#  all  the  profita, 
andtis  Jiahle  to  M  the  .diarge  that  die  ftift  cKecutot  luid^  or 
ivas  ^l^ed  iow  But  4he  one  teflator^a  gioi»d6  Aall  not  Oattd 
•^ai^d  widi  the  t>fcher  ttft«tor^  ddbta^  hot  each  fm  bis 

'l^o^tt^ctttDt8>beitig*inihifirbisf  iasone^iclfai^  nbe  aaft  of 
iiiiois.diead  tif  all:;  jand  tbe.pQileffion  tof  one  is  afieounted 

a  etk  oT  tke  4Cjnt  aaa  Sir  RichttdJUi'iiiM,  AC  «o  W.  lit   Oioid  lUyn. 
f  Sviiib.  349. 
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^  poileAon  of  9ll>  and  the  payment  of  debts  by  or  to  oae 
of  them  is  the  payment  of  or  to  ail  of  them :  and  the  fale  or 
gift  of  the  teffator's  goods  by  one,  is  the  fale  or  gift  by  all : 
and  likewife  a  releafe  before  judgment  of  one  of  them,  is  ^ 
releafe  of  all  K  One  executor  tannot  regufarly  fue  a  co- 
executor  in  any  matter  relating  to  the  teftatOr's  wilf ;  or 
that  is  withiA  the  j^ower,  intereft,  duty,  or  office  of  an 
executor  ^ 

« 

It  feems.to benow  fettled^  that  where  a  man  males  two 
executors,  and  devifes  to  them  the  refidue  of  his  goods  after 
debts  and  legacies  paid,  and  one  of  them  dies  before  a  divi- 
fion  of  the  Airplus,  that  the  furvwor  ihall  have  the  whole  «*. 
—A  legacy  of  ii^h  was  given  to  the  plaintiff,  being  but 
(iiefi  years  old,  and  at  that  age  was  piid  tcy  the  plaintiff's  fa- 
ther, who  died  infolvent.     This  was  beM  by  the  lord-keeper 
to  be  good  payment:  but  the  attorney  general  irged  very 
mueh  the  ill  confequence  of  this  ;  for  the  law  muft  be  the 
(ame  if  it  were  lOOoK  and  extends  to  other  cafes  of  like 
nature,  not  to  legacies  only;  and  faid  that  the  executor 
ought  to  have  fued  in  this  court  to  have  paid  it.    To  which 
the  lord-keeper  obferved,  that  it  might  be  fo  where  At  le- 
gacy would  bear  the  chaige  of  it,  but  not  odierwife.     But 
tbt  ixeador  having  takgn  a  hnd  to  Javi  him  barmkfs^  it  was 
dicrai  that  hejh$uldpay  it  aver  agaiu^  for  be  had  paid  it  at  bis 
cwnpiril  ^    But  lord  ch.  Cowper  faid,  that  the  mafter  of 
the  rolls,  who  had  longer  experience  than  bimfelf,  would 
never  .allow  a.child*s  legacy  to  be  paid  to  die  father  or  mo- 
ther upon  any  fecurity  whatever,  becaafe  of  the  ftrife  it 
might  occafion  in  a,  family  ^•"— A   legacy  of  looh   was 
devifed  to  an  infant  of  about  ten  years  of  age ;  the  exe- 
cutor paid  this  lega^  to  the  father,  and  took  his  receipt  for 

*  Swiab.  32S.         X  sBac*  Abr*  39S,  ^  t,  Lev,  2094    r  Verii«  482 a 

V  Csfe  of  HoUowty  M  Collins^  H.  26  Se  27  Car.  IL  i  ehtn.  Ca.  H5.' 
w  la  the  Cafe  of  Strickland  and  Hvdfoii}  £»  7  Ann.   -Q.Chan,  Ca.  i&8. 
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it,  When  the  infant  came  of  age,  his  father  toM  him 
he  had  received  the  legacy,  but  could  not  pay  it  him  imme» 
c^ately,  and  laid  he  would  not  have  him  trouble  the  execu* 
tor,  for  he  would  give  it  him.  The  fon  retted  fatisficd  with 
this  for  about  fourteen  or  fifteen  years ;  and  his  father  and 
he  having  carried  on  a  joint  trade  together  became  bankrupts. 
This  legacy  of  lool.  being  among  other  things  affigned  by 
the  cpmmiffioners  for  the  benefit  of  the  creditors,  the  affig* 
liees  brought  a  bill  againft  the  executor,  for  an  account  and 
payment  of  this  legacy :  the  defendant .  infifted  on  the  ex* 
treme  hard&ip  of  his  cafe,  if  he  ihould  be  obliged  to  pay  th^ 
legacy  oyer  9gai/)  $  ^h^t  he  hadjuftly  paid  it  to  the  father, 
whilA  he  uras  io  good  pircumjl^ces,  a;id  that  if  application 
1^  b^en  made  fooner,  he  migjit  h^ve  hgd  his  remedy  over 
againft  the  father ;  that  tl>e  fattier  fm  by  nature  guardian 
to  his  child ;  and  that  formerly  payment  to  him  was  allowed 
to  be  gpod^  The  lord  ch.  Cowper  faid,  that  if  the  father 
ha^  not  pnade  t^p  Ton  fuch  promife  of  recompence,  and  the 
{pn  had  jucquif  iced  all  that  time,  the  cafe  might  have  been 
more  idoubtful  ^  but  this  promife  of  the  father  drew  him  to 
fpr))ear  applying  to  the  executor  fooner ;  and  fince  the  father 
bad  not,  and  could  not  now  make  good  his  promife,  being  a 
bankrupt,  the  reafon  of  the  fon's  forbearance  was  at  an 
end :  he. thought  the  rule  of  the  court  of  Chancery  in  npt 
fufFering  parents  to  re^eiye  (he^r  cl^ildre;>*s  legacies,  was 
founded  on  very  good  reafon  ;  and  tHereforp^  left  hereafter 
this  cafe  (hoi|Id  be  cited  as  a  precedent,  whien  t|)e  circum* 
fiances  attending  it  might  be  forgotten,  and  tp  difcouptenance 
^d  deter  others  from  paying  fuch  legacies  tp  the  parents,^ 
(though  he  did  not  deny  the  hardship  of  that  particular 
cafe)  he  decreed  for  the  plaintiffs  againft  the  exeicutor  *. — ^ 
Mrs.  ]Pa^t  by  her  will  bequeathed  lopl.  to  each  of  the  three 
f  hildre|i  of  Mr,  Philips,  and  made  the  defendant  her  exe- 

>  Cafe  ^  Doyiejr  lad  Tollfcnyy  M.  S7154    S  Btt,  Al>r.  48^     i  Ab.  Eq. 

T  3  cutor^ 
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cutor,  leaving  htm  the  bulk  of  her  eftate,  provided  he  paid 

the  three  legacies  of  lool.  within  a  year  after  her  death^ 

purfuant  to  her  will.    The  defendant  within  the  time  payai 

into  the  children*8  owi^  hands  their  legacies.     The  eldeft  of 

them  waf  fixteen  yearsold  at  the  time;  the  next  fourteen  ^ 

^nd  theyoungeft  nine  only.     And  in  his  atifwer  be  denied 

that  he  kne^  thi$  money  ever  caq[ie  tp  the  father's  hands. 

Tile  children  brought  fheirbill  againft  the  defendant  to  h^ 

paid  their  feveral  legacjes,  fugg^fting  that  the  father  had  em-j 

bezzled  the  money  paid  by  the  defendant  during  their  in-r 

fancy,  and  i$  infolvent :  and  that  th^s  was  a  frai^dulent  pay- 

liient  to  the  father,  and  therefore  it  muft  ^e  paid  over  again, 

I^ord  Hardwicke  afked  the  council  for  the  defendant  if  they 

knew  any  inftance  where  an  executor  paying  (o  large  a  fum 

95  lOoI.  into  the  bands  of  minors,   had  been  allowed  fuch 

payments  :  indeed  ir\  cafes*  where  t^e  legacies  hat^e  been  very 

imall,  the  payment  has  been  allowed  by  the  court.     But  ii^ 

this  cafe,  notwithffanding  the  fum  is  above  lOoI.  yet  as  the 

payment  by  the  f:xecutor  to  the  children  themfelves  is  fq 

fully  proved,  and  not  at  ^I  pontrqvertcd  by  ^he  plaintiffs, 

and  their  lofing  the  beneii(:  of  it  is  owing  to  the  negligence 

^ni  infolvency  of  the  father,  hjs  lordfhip  faid  he  would  nor 

ifrain  the  rules  of  that  court  to  make  an  executor  pay  it  over 

again  :  eipecially  as  he  made  tbi^  payment  tp  fkve  a  forfeiture  t 

it  being  an  exprefs  condition,  of  his  o\yn  talking  tiiider  the 

will,  ti^at  he  ihould  difcharge  their  legacies  within  a  yeac 

after  Mrs.  Paget's  death.    But  the  next  day  fhe  lord  ch. 

iaid,  that  upon  looking  into  the  cafbs^  he  found  thi$  a  very 

doub^fiil  point,  and  unfefs  the  defendant  woi;ld  agree  to 

givp  the  plaintiffs  fomething,   he  would  not  determine  it 

without  taking  time  for  further  conflderatlon.     The  defen- 

flant  upon  this  recommendation  of  the  court,  agreed  to  pay 

in  50I.  to  he  divided  between  the  three  plaintiffs,  and  each 

fide  were  to  abidf  by  theircofts^    And  it  waa  made  p^v  of 

the 
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•the  iecrcc  that  the  50I.  was  paid  by  the  conftnt  bf  all  parties. 
And  his  lordlhip  dii^fled  each  of  .the  plaintifFs  upon  receiv- 
ing their  rcfpeaive  fliarc$t  to  rcleafe  the  legacies  undei  the 
will.  The  cafe  of  Doyley  and  ToUferry  [the  laft  cited  cafe] 
his  lord&ip  iaid  muft  have  had  fome  other  circumftances ;  for 
the  rule  is  laid  down  too  ftr iaiy,  that  in  all  cafes  where  ex^cvr 
tora  pay  infant's  legacies  to  their  fathers,  in  order  tp  deter 
executors  from  fuch  payments,  it  (hall  be  paid  over  again '. 

On  an  aftion  of  debt  againft  two  executors,  if  they  plead 
feverally  byfeveral  zttornits  fully  admini/lgndi  and  the  jury 
JBnd  that  the  one  has  aflets,  and  the  other  has  not  any  afiets, 
ibe  judgment  (hall  be  oijly  againft  him  who  is  found  to  have 
^ets,  and  thp  otj^er  who  had  not  aff^ts  (hall  go  quit  *• 

Surplus  9r  Reftduum  to  Exicuforf. 

"^yif  HERE  there  is  an  exprefs  legacy  given  to  an  execu- 
tor,  and  no  devilp  of  the  furplus,  he  (hall  not  take  it 
tp  himfelf,  but  he  pnly  a  truftce  for  tiic  next  of  kin,  and  th^ 
fame  |hall  bedifpofed  of  according  to  the  ftatute  of  diftri** 
butions.  But  where  noexprpfs  legacy  is  given  to  the  cxe7 
cutor  the  fi^rplus  (haUgo  tohim^  if  not  otherwife  devij^  in 
the  will  % — A  man  devifed  particular  legacies  to  his  childrta 
3nd  grandchildren  ^  and  ipl.  ^  piece  to  kk  executor?  for 
their  care.  Tb^  furplus  of  the  perfonal  ejlate  was  5000!. 
and  upwards.  The  queftion  was  whether  the  furplus  (hould 
be  a  truft  for  the  childi^n,  or  ^q  >  to  the  ei^ecutors ;  and  it 
was  decreed  a  truft  for  children.  Arid  the  decree  was  af« 
frmed  in  the  houfe  of  lords  ^.-wrGeneral  Pultney  by  his  will 

y  pOe  of  Philtps  ajia  Pag^t,  Koy.  xi»  1740,    %  AxU,  So,  »  i  HolL 

A^f  9*9*  '  If^W  of  T^* 41^9  417.         '**  C^fc of  Sonthcot  «ftd  Wat- 

f«fl,  JWie  9t-*74S? 

T  4  gave, 
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gave,  in  the  firft  part  of  it  to  Mrs.  Watfon  an  annuity  of 
400I.  and  in  the  laft  claufe  gives  her  all  his  houfehold  goods 
and  furnit)ire,  (three  piflures  excepted)  and  all  his  p^.^te, 
linen,  watches,  jewels,  and  doathes  whatfoever,  and  declared 
her  fole  executrix.  The  bill  was  brought  for  an  account 
of  fuch  part  of  the  perfonal  eftate  as  is  undifpofed  of  ^  and 
for  a  diflfrlbutiqn.  By  lord  Hardwicke.  The  bequeft  of 
the  fpecific  things  to  Mrs.  Watfon  excludes  her  from  the 
refidue  ^. — ^The  teftator  gave  a  pecuniary  legacy  to  A,  and 
another  of  a  different  value  to  B,  both  infants,  and  made 
them  his  executors;  The  queftion  was  as  to  the  refidue  of 
his  perfonal  eftate,  whether  it  fhould  refult  (o  hjs  next  of  kin, 
cr  go  to  his  executors  I  By  Hardwicke,  lord  cban.  tho\igb  the 
law  cafts  the  whole  perfonal  eftate  upon  the  executor ;  yet  as 
a  will  is  to  be  conftrued  chiefly  according  to  the  intention  of 
the  teftator,  if  it  appears  manifeftly  his  defiga  that  the  exe- 
cutor ihall  not  have  it,  it  fhall  be  diftributed  by  this  court. 
As,  where  a  fpecific  legacy  is  given  to  an  executor,  he  fhall 
not  have  the  refidue ;  as  it  would  be  abfurd  to  t)iink  that  the 
teftator  after  he  had  giv^n  him  what  he  thought  convenient, 
fhould  alfo  intend  to  give  him  the  whole  refidue,  whicl| 
would  include  the  particular  legacy.  Ye^  in  many  cafes 
this  conftru£lion  may  be  improper  -,  and  therefore  ^he  rule  of 
law  has  been  fuffered  to  take  place.  As  ii|  the  cafe  of 
priffiths  and  Rogers,  where  the  exec^trix  had  a  fpecific  le« 
gacy  often  books.  And  in  the  cafe  of  Jones  and  Weft«- 
comb,  (Prec.  Chan.  316)  where  ^  man  poflefled  of  a  long 
term,  devifed  it  tp  hi$' wife  for  life,  an^  after  her  de^th  to  th^ 

c  3  Atk.  116.  Bue  ip  an  aneal  h^oaght  from  fke  cov^Qf  Qbancery  before 
the  houfe  of  liords  the  pr^fent  fe^onst  Winifred  lawfon,  widow,  appellanr. 
apd  I  Lawfon,  £fq;  refpondent,  the  queftion  was»  Whether  an  executor  it 
entifleil  to  the  refidue  of  the  perfonal  eftate,  after  paying  debts  and  legacies. 
i>ord  Mansfield  was  clearly  of  opinion  that  they  were,  unleft  in  fuch  cafes 
where  the  intention  of  the  toftator  it- apparen^lf^otheswUey  dr  where  fuud  k 
apparent,  or  ftrongly  to  be  prefuined,  and  he  took  into  confider^itioil  this  4ecre<i 
9f  lof  j  If^rd wioke,    The  decree  of  U|^  cqnirt  of  Ch^nc^ry  ^^9  tvfffcd* 
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^bild  (he  was  then  cnfient  with,  and  made  her  execiitrix^ 
This  bequeftdid  nor  bar  her  right  to  the  furpltis  of  his  per^ 
fonal  eftate,  for  it  was  neceflfary  to  devife  the  term  to  her 
fp^cifically  to  render  the  limitation  to  the  child  good.  In, 
the  prefent  cafe,  not  to  mention  that  it  is  improbable  the 
teftator  WQuId  have  made  thefe  perfons  who  are  infants  his, 
t^icecutors,  merely  for  the  purpofeof  diftributinghis  periboal 
^ft^U:,  without  any  benefit  to  themfelves ;  it  was  very  proper 
he  fhoM  give  theip  th^f?  legacies,  although  he  intended 
they  fhould  after  have  (he  refidue  ;  for  they  do  not  take  the 
legacies  as  they  will  the  rcfidue ;  fpr  this  they  are  entitled  to 
jointly  and  equally,  ^nd  the  furvivor  will  take  the  whole* 
But  the  legacies  are  unequal  in  value,  and  their  intereft  in 
them  difFereiit and  feparate.  And  it  cannot  be  inferred  thaf^ 
the  refidue  includes  the  particular  legacies  ;  for  as  they  are 
bequeathed,  the  legatees  areentitlpd  to  (hem  infeveralty,  and 
with  different  interefts;, whereas  if  he  had  not  feparated 
them^  they  would  have  devolved  jointly,  and  otherwife  thaii 
he  intended  they  {houId«    And  he  detreed  the  refidue  to  the 

* 

executors  %  ^ 

Of  Admltttjlraiors* 

TN  ancient  times  if  a  perfon  made  no  difpofition  of  his 
property  fo  far  as  he  h^d  a  right  of  bequeathing  it,  the 
king  was  entitled  to  feia^e  upon  his  goods,  as  the  parens  pen 
^r/tf ,  and  general  truftep  pf  the  kingdom  %  This  preroga* 
tive  the  king  continued  (o  exercife  for  fome  time  by  his  own 
tninifiers  of  juftice  \  and  probably  in  the  county  court» 
yrbere  matters  of  all  kinds  were  determined.  And  there  are 
feveral  initances  in  ^adox'a  hiftory  of  the  Exchequer, 
/Inhere  the  king  ilfued  a  maf^date  to  his  officers  to  attach  the 
goo^s  of  divers  perfons  who  died  inteftate.  And  the  fame 
prerogative  was  granted  from  the  crown  as  a  francbife  to  many 
lords  pf  manprs,  and  others,  who  hav^  at  this  day  a  preferip- 
five  right  to  grant  adminiftration  to  their  inteftate  tenants 

and 
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and  fuitors,  in  their  own  courts  baron,  and  other  epurti,  or 
to  havelhoir  imll^  thei-e  proved,  in  cafe  they  made  any  difr 
pofition.  Aftenvards  the  crown  in  favour  of  tho  church, 
invefted  the  prelates  with  this  branch  of  the  prerogative, 
which  w^  done,  faid  Perkins,  ^  bccaufe  it  was  intended  by  th« 
kiw,  that  fpirttual  men  are  of  better  confcience  than  laymen  | 
and'  thy  they  had  mor^  knowledge  what  would  conduce  tQ 
the  beniefit  of  the  foul  of  the  deceafed*  The  goods  there- 
fore of  inteAates  were  given  to  the  ordinary  by  the  crown  ; 
and  he  might  fei|»e  them,  and  keep  them  without  wafting, 
and  alfi:^  might  give,  alien,  or  ^11  them  at  his  witl,  and  dif- 
poieof  the  money  in  pims  ufes.  And  if  he  i^pplied  it  other-* 
wife  beabufed  the  confidence  the  law  repofed  in  him  *•  Sp 
that  properly  the  whole  intereft  and  power  which  were 
grante4  to  the  ordinary,  were  only  thofe  of  being  the  king'$ 
almoner  within  l^is  diocefe ;  in  truft  to  <|iftribi|te  the  in- 
teftate's  gpods  in  charity  to  the  poor,  or  in  fuch  fuperftitious 
nfiss  as  the  miftaken  zeal  of  the  times  had  depomii^atd  ^i^ui  **, 
And  as  l)e  jiad  thus  the  difpoiition  of  intefts(te*s  effefls,  the 
probata  of  wills  of  courfe  followed.  For  it  was  thought 
juft  and  natural  that  the  will  of  (he  deceaijpd  (hould  be  proved 
to  thefatisfadton  of  the  prelate,  whofe  right  of  diftributing 
his  chattels  for  the  good  of  l^is  ipul  was  effbAually  fuperfeded 
thereby.  The  goods  of  the  inteftft<»  being  thus  vefted  iJ^ 
the  ordinary  upon  the  moft  fqlemn  and  confcientious  truft, 
the  reverend  prelates  were  therefore  <iot  accountable  to  any, 
but  to  Qod  and  their  own  confciencen  fpr  their  conduct, 
^ut  to  what  a  length  of  iniquity  the  holy  eccleiiaftics  carfic;(t 
(he  abufepf  their  truft  moft  evidently  appears  from  a  gfofs  op 
comment  of  pope  Innocent  IV,  written  about  the  year 
1-250  \  wherein  be  laj's  {t  down  for  eftablifhed  caQon  law^ 

« 

'  On  tho  !^W9  of  EipsUn^,  ML  4S6«  Fincli,'  tii-^ 
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^at  f^  ifi  Britannia  Urtia  pars  bim9ryiim  deudtntium  ab  in* 
f*  itftatOy  in  opus  ecclffia  it  pauperum  4ifpi^fan4q  i/l.**  Thus 
the  Popiih  clergy  tpok  to  tbemfelveS)  uiuler  the  i^meof  the 
pburcHasid  poor,  the  lyhple  refUuar^  pftate  of  the  decea&d, 
after  t\kt  partes.  rati^nabiUs^  or  two-thir45|  yefliitg  in  the  wife 
9od  children  were  deducted.  And  a  greater  (bare  if  the 
decea(eddied  withput  a  wife,  or  without  a  c^iild.  And  the 
wfiole  of  his  pffcSts  if  n/either,  fuxvived  bim^  s);o4  ^hefe  i^y, 
s^propriated  without  paying,  even  his  lawful  d^b^tS)  px  <)\thec 
charges  thereon* .  To  redrefs  ^.  national  evil  of  fu^^  enormity 
it  was  ena^ed^  that  thp  ordinary  ibouldbe  bound  to  patj  ^ic 
fldbts  of  the  iflteftatc^  fo  far  ^  bi^  goods  extended,  ^l  \h^ 
faoie  maiincr  that  executors  were  bound  in  cafes  where  the 
^eceafedleftawilp.  A  u(e  more  truely  pious  than  mf 
requium  ormais  for  bis  fouU  Tbjs  was  the  firft  check  givcif 
fo  that  exqr^itanf  power,  which  the  law  had  entrufted  with 
prdinaries.  >  BiitjJu>ugh  th^y  wejre  nofwr  made  {iabletpthe 
creditors  of  the  ipteftate  for  their  juft  and  lawfifl  fjemands, 
yet  thereAduum  after  paying  of  debts,  remained  ftill  in  their 
hands,  tp  be  applied  to  whatever  purpofes  t|ie  confcience  of 
fhe  ordinary  (hotild  approve.  The  flagrant  abule§  of  which 
power  occaijoned  the  legiflature  again  to  interpofe,  in  order 
fo  prevent  the  ornjinariea  from  keeping  any  longer  the  admi- 
litftration  in  their  own  hands,  or  thofe  of  their  immediate 
dependants,  aqd  therefore  tbe  ftatute  31  Edw.  III.c.  11, 
provides,  that  in  cafe  of  inteftacy  the  ordinary  (hall  depute 
t|ie  neareft  and  mod  laivful  friends  of  the  deceafed  to  admi- 
njftcj?  his  goods,  whiph  adminiftfators  are  put  upon  the  fame 
footing  witl)  regard  to  fuits,  and  to  accounting  as- executors 
ippointed  by  wiU^  as  has  been  already  fliewn.  And  this  is 
{be  original  of  adminiftrators  s(s  they  at  prefibnt  ftand  y  who 
^rp  only  the  oncers  of  the  ordinary  appointed  ^y  him  in 

purfuance 
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purfuance  of  this  ftatutc,  which  finglcs  out  the  next  and 
moft  lawful  friend  of  the  inteftate.  By  which  is  underftooj 
to  be  meant,  the  next  of  blood  that  is  under  no  legal  dtfabf- 
lity.  The  ftatute  2(  Hen.  VIII.  e.  5.  enlarges  a  little 
more  the  power  of  the  ecclefiaftical  judge ;  and  permits  him 
to  grant  adminiftratioii  fitbir  to  the  widow^  or  the  next  of 
kin^  or  to  both  of  them  pt  his  own  diferetion  :  and  where 
two  or  more  per^ns  are  in  the  fame  degree  of  kindred^  it 
gives  the  ordinary  h\&  eledion  to  accept  which  ever  hb 
pleg(es^  The  peribn  to  whom  adminiftration  is  granted 
ip^y  refufe  to  take  it  upon  him  ;  and  the  ordinary  )ias  not 
power  to  compel  bim  to  accept  it.  If  there  are  two  or  more 
adminii^ratorSf  a  61$  or  releafe  of  the  efleds  of  the  decea(ed 
Bittft  be  madp  to  all  jointly ;  for  the  z€t  of  one  of  them  is  not 
good  againft  the  fe^,  as  in  the  cafe  of  executors  *, 

Iretters  of  adminiftration  are  not  ufualTy  iflued  until  afte^ 
the  expiration  of  fourteen  days  from  the  death  of  the  intef^ 
tate.  Unlefs  for  fpecial  caufe,  as,  that  the  goods  will  other- 
i^ife  perifli,  or  the  like,  the  judge  (hall  fee  fit  to  decree  them 
fooner  "•  The  ordinary  cannot  repeal  an  adminiftration  at 
his  pleafure  \  But  it  may  be  repealed  though  not  arbitra- 
rily^  where  thefe  is  juft  c^ufe  fcir  fo  doing,  of  which  the 
temporal  courts  are  to  judge  y  as  if  the  a^mtniftrator  (hould 
become  lunatic  Qr  the  like.  So  if  the  next  of  kin  at  the 
time  of  the  death  of  fhe  ipteftate  l^appen  to  be  incapable  of 
adminiftering,  by  reafbn  of  attaint,  or  excommunication  ^ 
and  the  ordinary  commit  it  to  another:  if  he  afterwards  be-  ^ 
comes  capable,  the  ordinary  may  repeal  the  firft  adminiftra- 
tion, and  commit  it  to  the  next  of  kin  ^  An  adminiftration 
may  be  repealed  without  any  fbntenpe  of  recov^tion  to  be 

}  Blackft.  b.  II.  c.  52,  n  ^ynp^'  1584*    ;  Atk.  469.  R 1  0«gh^ 

J2  3r         ,*Swuib.  3?r.  P  Gibf,479. 

givex^ 
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given  in  any  fpiritual  court  or  otherwife ;  zsi  by  grant-* 
ing  a  new  adinirtiftration  ^«      Sir  George  Sands  admini* 
flered  to  his  fon,  and  afterwards  a  woman  that  pretended 
to  be  the  wife  of  the  deceafed  fued  for  a  repeal  j   but  a 
prohibition   was   granted ;    becaufc    the  ordinary   had   an 
de£lion  to  grant  it  either  to  the  father  or  wrfe^  and  had 
executed  his  power  by  granting  it  to  the  father  ^— Walker 
Wildon  died  inteftate,    leaving   Ann  his  wife,  and  AOi^ 
phillis  his  (liter.     The  fifter  upon  the  common  oath,  that 
Ihe  believed  he  died  inteftate,  without  wife  or  child,  ob- 
tained  adminiftration.     And  in  a  fuit  to  repeal  it,  as  ob-^  ' 
tained  by  furprize,  it  appeared  to  be  the  pra£tice  of  the 
court,  never  to  grant  it  to  the  next  of  kin  until  the  wife  Is 
cited.     The  fifter  moved  for  a  prohibition,  and  infifted,  that 
the  ordinary  had  executed  his  authority.     But  the  court  held 
that  the  ordinary  could  not  be  faid  to  have  exercifed  bis  au-* 
thority,  having  never  had  an  opportunity  to  make  the  elec- 
tion which  the  ftatutes  gives  hipi  a  power  of  doing  *•     That 
it  was  incident  to  every  court  to  reflify  miftakes  they  were 
led  into  by  the  mifreprefentation  of  the  parties  ;  that  if  there 
was  no  furprize,  (of  which  the  court  below  was  the  judge) 
there  ought  to  be  a  prohibition,  beca^ife  then  the  adminiftra- 
tion will  be  duly  and  regularly  granted :  but  here  was  i^ 
plain  furprize,  and  therefore  they  denied  a  prohibition  ^ 

Where  adminiftration.  is  granted  during  the  minority  of 
divers  executors,  he  that  comes  firft  of  age  ihall  prove  the 
will,  and  the  adminiftration  then  ceafes  ^  So  if  a  man  ap- 
points by  his  will  two  executors ;  one  of  the  age  of  feven- 
teen,  and  the  other  under  ^  adminiftration  during  the  mino- 

q  I  And.  303.    SeetheCtfeof  Haydon  and  Goald,  p9g:  4!.  '  L<»r4 

Haym.  93.  >  %i  Hen.  VIZI.  ^  5.  '  T.  5  Gea.  U.  Harrifon  and 

WUdoo,  Str.  9x1,  «*,  Law  of  Tcft,  474. 
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lity  6r  him  that  is  under  age  is  Void  ;  becaufe  he  that  is  df 
the  age  of  reventecn  may  execute  the  will  ^i  Aitd  it  is  faid,' 
that  the  ordinary  may  grant  aditiiniftration  during  the  mino- 
rity of  an  infant,  to  wHom  hepleafes.  For  the  next  of  kin 
in  t'efpe^l  tb  adminiftration  only  concerns  an  inteftate,  and 
hot  the  pei-fon  who  is  employed  for  the  infant  Until  he  comes 
oT  age  "^^  If  a  feme-covert,  as  next  of  kin^  has  a  right  td 
adthinifter;  the  adfniillffration  ought  not  to  be  granted  to 
the  Kufband  and  wife  i  foi  then  if  ihe  fiiould  die  before 
Vim^  he  wpuld  continue  adtniniftrator  againft  the  meaning 
dftheaSl^;  But  it  Was/faid,  that  if  it  had  been  grant- 
ed to  them  only  during  Ehe  coverture,  perhaps  it  might 
liave  been  good  ;  becaufe  if  granted  to  the  wife  only^  the 
liuAand  might,  during  the  roverture,  have  adminiftered  ^; 
tf  the  wife  as  a  reffJuary  legatee^  hath  a  right  tb  take  ad- 
mintdration,  but  refufes,  and  prays  it  may  be  granted  td 

t  •  * 

anotheir  and  not  to  ker  hufbahd  ;  yet  it  may  be  granted  to 
her  hufband  *.  If  none  of  the  kindred  will  takeadminiftra- 
tion,  then  it  (hall  be  granted  to  thofe  who  Hiall  defire  it| 
and  if  none  will  take  it,  the  ordinary  may  grant  letters  ^ 
colligendum  bona  defunct  j  and  thereby  take  the  goods  of  the 
deceafed  into  his  own  hands,  wherewith  he  is  to  pay  debt^ 
and  legacies,  if  a  will  or  codicil  is  produced,  fo  far  as  the 
goods  will  reach,  for  which  hlmfelf  becomes  liable  in  law^ 
as  other  executors  or  adminiftrators  *•  If  adminiftration  is 
granted  to  two,  and  one  dies,  yet  the  adminiitration  do6s 
not  ceafe ;  for  it  is  not  like  a  letter  of  attorney  totwo^  where 
by  the  death  of  one  the  authority  ctefeth^  but  is  rather  an 
office^  and  ad m in i ft ra tors  ate  enabled~to  bring  adlions  in 
their  own  names ;  they  come  in  the  place  of  executor^,  and 

▼  I  Browxil.f|6.  ^  Fits  Gib.  •165.  *  CtfTeofBrbwcrind-Wood^ 

H.  2$,  Cat,  I.  Style,  ^4,  >  AXtyn^  36.  ,  vCftfeoC^aitfaienm 

Fitz  CiU.  403,    .        a  Swinb.  448. 
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l;heTcforc  the  office  furvivcs  *.  When  an  adminiftrator  hath 
Judgment  and  dies,  his  executors  (as  fuch)  may  not  fue  exe- 
cution of  the  fame  judgment,  for  none  ftiall  h^ve  cxecutiort 
of  this  judgment,  but  he  who  fliall  be  fubjecl  to  the  pay- 
ment of  the  debts  of  the  firft  inteftate  *"• 

AdminifiratUn  piftdenU  Uu* 

A  N  adminiftration  zppomtcd  pendentt  Jiu  may  maintain  an 
action  to  recpver  the  debts  t)f  the  teftatcr.  And  on  a 
difpute  in  the  ecclefiaftical  courtconcerning  a  probate^  the 
court  qf  chancery  does  not  interfere  to  appoint  a  receiver  of 
the  perfonal  eftate  ^.  Adminiftrators  may  have  action  to 
demand  and  recover  as  execut;ors,  the  debts  due  to  the  per* 
fonal  inteftate  ^ 

Di/lrihntim  of  Imtjidtit  EfftHu 

Ormcrly  an  adtniniftrator  was  not  compellable  to  diftri- 
Ji  bute  the  efFeds  of  the  decieafed  ;  and  ^n  huflband  at 
this  day  has  a  right  to  admin}fter  to  the  eflFe£ls  of  his  vpSts, 
find  thereby  to  acquire  an  abfolute  fight  in  them,  to  the 
entire  exclufion  of  all  her  relatttMis.  B«it  the  ftatutes  of 
tfiftributions  ^  has  determined  with  great  precifion  what  (ha)l 
"be  the  rule  with  refpeft  to  tlie  difpofel  of  the  furplufage  of 
ifiteftates  eflfefts,  femc-covcrtfs  'alone^xccpted ;  for  thereby 
tt  is  enabled,  that  one  third  ^ali  go  to  the' widow  of  the 
inteftate,  and  the  (efidue  in  equal  proportions  to  hia  chil* 
dren  ;  or  tf  dead,  to  their  reprefentatives :  if  no  widow  the 
^h^e  ftiall  go  to  the  children  ;  if  neither  widow  not  chil* 
^fen,  the  whole  Aa)l  be  diftributcd  amongft  the  next  of 

*•»  Vcm.  J14.  c  BrudeneU's  Ctfc,  5  Co.  9.  d  i  Vcsey,  324* 

*  31  Edw.  III.  ft.  ir  c.  II.  *  22 *8c  23 Car.  11.  c.  10.  feft.  %^. 
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kin  in  equal  degree^  and  tBezr  reprefentatives ;  bui  no  r€^ 
jNTcfentativeSy   are  admitted  among  collateral^  farther  tfiaii 
the  children  of  the  inteftate's  brothers  and  fillers  ff.     Tfitf 
next  of  kindred  here  referred  to^  are  to  be  Invefiigated  Bjr 
the  fame  rules  of  confanguinity  as  thofe  who  are  entitled  to 
letters  of  adknihifti^atroh  ;  and  therefore  by  this  ftatute^  the 
mother  as  well  as  the  father  fucceeds  to  all  the  perfonat  efr^ 
fefts  of  her  children^  who  died   inteftatc  without  will  of 
ifiue;  in  exclufionof  the  other  fons  and  daughters^  the  bro- 
thers and  fillers  of  the  deceafed.     And  fo  the  law  flill  re- 
tnains  with  refpe£t  to  the  father ;  but  by  ftatute  t  James  IL 
c.  17,  if  the  father  is  dead^  and  any  of  the  children  die  in- 
teftate  without  wife  or  ifTue,  in  the  life-time  of  the  mother, 
ihe  and  each  of  the  furviving  children,  or  their  reprefenta- 
, tires  fhall  divide  his  effeds  in  equal  portions.     This  ftatute 
t>f  diftributions  bears  an  obvious  and  ftriking  refemblance  to 
the  ancient  Englilh  law  de  rationabill  parte  bonorum  already 
fpoken  of  **•     And  which  Sir  Edwafd  Cpke  hlmfelf^  though 
he  doubted  the  generality  of  its  reffraint  on  the  power  of 
devifing  by  will,  held  to  be  univerfally  binding  upon  the  ad** 
miniftralor  or  executor,  in  the  cafe  of  either  a  total  or  ik 
partial  inteftacy  L     By  the  fame  ftatute,  ^iirciflions  are  givcA 
that  1)0  child  of  the  inteftate  (except  his  heir  at  law)  on 
whom  he  fettled  in  his  life- time  any  eftate  in  lands,  or  pe* 
cuniary  portion,  equal  to  the  diflributive  {hares  of  the  other 
children,  fliall  have  any  part  of  the  furplufage  with  their 
brothers  and  iifters*    But  if  the  efiates  fo  given  them  by 
way  of  advancement,  are  not  quite  equivalent  to  the  other 
fliares,  the  children  fo  advanced  ihall  now  have  fo  much  a$ 
would  make  them  equal  ^•— -The  right  to  the  diftributivc 
'  ihare  vefts  immediately  on  the  inteftate's  deaths  although 
diftribution  is  not  to  be  made  until  after  one  year  ^    If  ad« 

t  Raym.  49^,  571.        h  Page  i^x,         >  2  In(l<  35*        T^  BUckA«  b.  lU 
c,  3*,  ^  Grice  tnd  Crice,  H»  i7o8,     3  P.  W.  ^^^^ 
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hainiftration  is  denied  by  the  prdinary  to  the  perfon  wlio  is 
bntitJed  to  it,  a  mandamus  will  go  from  the  temporal  courts . 
to  grant  it,  except  a  cohtrbverfy  U  depending  wh^her  there 
is  a  will  oi*  not    L 

n 

■  ■         "  .'  ' 

Of  Ibi  Prohati  tf  mils. 

'TpHE  jiirifdiflioh  of  the  prerogative  court  is  confined 
merely  to  probates  aiid  adminiftratibns.     Ih  the  pro* 
bate  of  wills^  its  ^ell  as  in  the  granting  of  letters  of  adthi^ 
lixftration  ^  if  a  will  is  forged  ;  if  a  will  of  a  perfonal  eftate 
is  fraudulently  obtained  J  if  the  prerogative  court  has  granted 
%  probate,  it  is  not  open  to  a  court  of  comition  law;     Nei- 
ther is  a  c6urt  of  s equity  to  enter  into  the  fraud  mkde  ufe  of 
in  obtaihing  the  will ;  or  the  forgery  committed  upon  Jhe 
teftator ;  arid  the  festl  of  thd  ordinary  in  any  thing  within 
his  jiirifdidioii  is  a  bar  ko  all  temporal  cburts ;  and  they 
cannot  proceed  until  the  prdbate  is  r^pealedl     Bui  the  caft 
is  difFereiit  if  the  feal  Of  the  ordinary  can  be  proved  to  b^ 
forged  '\  in  fuch  a  i:afe  relief  bay  be  granted  by  the  tem*^ 
|x>ral  cpurts.^ — A  probate  of  a  forged  will  was  obtained  ih  , 
the  ecclefiafticsil  cdiirt;  by  i  f^aud  iipbn  the  plaintiff  in  pro-^ 
Curing  his  cohfent  tb  fuch  pirobate ;  and  by  tUe  like  means 
^  decree  in  the  court  of  Exch^iier  wa^  obtaihed  to  eftablifli 
the  faid  will  as  to  the.re^l  eftate.     Upon  thefe  fads  being 
difclofed,  ahd>  bill  filed  in  chahc6ry,  an  iflue  was  direiSted 
to  try  the  vid^idity  of  the  will  at  law ;  which  the  jury  fouiid 
to  be  forged.     And  the  queftion  was,  what  could  noit^  be 
done  ?  Efpecially  with  i-efpe£t  to  the  perfonal  eftate  i  And 
the  decree  in  the  Exchequer  likewife  ftood  ih  the  way  with 
refpe£t  to  the  real  eftate.  Lord  Hardwicke  faid,  that  as  to  the 
d^Ctee  in  the  Exchequer,  the  fame  having  been  obtained  by 

»  ^  bibf.  478. 
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frJLiid,  cboogh  he  cauld  not  fct  it  afidc,  yet  be  could  <fe^ 
crce,  that  no  ufe  ftould  be  made  of  it :  and  as  to  the  perfon-^ 
alty,  iHidoubtedij  the  jurifdidion  of  wills  of  pcrfonal  ef- 
tate  belongs  to  the  eccleftaftical  coait»  according  to  the* 
rules  of  which  court  it  muft  be  tried  i  notwithftandiiig  the 
will  is  found  forged  by  a  jury'  at  common  hiw^  upon  exami* 
nation  of  wftifefles^  which  is  fometimes  unfortunate,  cauiing 
different  determiasirieAai  nor  can  this  court  help  it.  But  in 
the  prefent  cafe  his  torithip  decreed,  that  the  defendant 
ibould  conient  in  the  ecclefiaftical  court  to  a  revocation  o^ 
the  predate  ;  and  though  he  would  not  then  decree  the  de- 
fendant a  truftee  of  the  perfonal  eftate,  left  it  mi^t  create 
fonae  jealoufy  <iS  infringing  on  the  ecclefiaftical  court,  yea 
he  decreed  a»  account  of  the  perifonaF  eftate  to  be  taken  -, 
and  the  fame  f6  be  paid^into  the  Bank  for  the  benefit  of  the 
parties  entitled  \  Ai^  it  has  been  contend^v  ^b^  if  ^ 
forged  will  is  proved  before  the  ordinary,  asid  a  probate  ob-' 
tainedy  it  is  a  bar  to  a  criminal  profeeutieis  for  the  forgetyy 
as  long  as  the  probate  remains  unrepealed  3  and  in  the  cafe 
of  the  king  agaioft  Vineenc,  an  indi&ment  at  the  OU 
Bailey  for  forging  a  wSl  relating  to  t  per&n«d  eftate,  and 
on  the  trisd  a  forgery  was  proved,  but  the  prifener's  council 
produced  a  probatie  that  was  held  ta  he  condufive  evidence 
in  fuf^rt  of  the  wiU  ^»  But  this  dodrtne  was  overmlei 
by  the  unanimous  opinion  of  the  judges  on  the  trial  ot  the 
duchefs  dowager  of  Kingfton^  wherein  this  point  Cam^  w 
be  pleaded'  in  bar  to  the  proeeedinga  in  that  caiafe. 

But  though  a  will  gained  by  fraud,  and  proved  ih  the 
fpiritual  court,  cannot  be  controverted  in  equity,  yet  if  the 

.    n  CiftofisAliefteyjiitdPw^cl,  Auguft5,  1748.     vVtz,  119. 
•  M,SGeo.  I.    Stn4Si, 
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where  the  power  9f  granting  ptooates  or  wills  and  admi- 
hiftrations  of  inteftatcs  efFe^s  ^re  rights  inherent  in  rnahors ; 
and  w)Lei:e  the  lord  of  the  manor  hath  the  probate  of  teft^« 
txieiits  within  his  haanor,  if  a  will  within  his  jurifdididn  i$ 
proved  in  the  etclefiaftical  Court,  a  prohibition  will  lie^; 


0/  a  CaviaU 


A  Caveat  is  a  Icautibn  entered  in  the  {piritual  cburt  to  flop 
probates  and  adminiftrations  from  being  granted  without 
the  knowledge  of  the  party  that  enters  it. 

tJf  the  Dttiy  of  Executors  and  AdmlniJIraton  to  deUviT  in  oH 

jtctouHt. 


\XrHEN  executors  or  adminiftratbrs  have  fully  dif-* 
charged  all  the  duties  of  their  office,  they  are  bdund 
by  their  oath  to  mike  a  true  and  perfed  account  to  the  ordi-^ 
nary  whenever  they  (hall  be  thereunto  legally  called '.  And 
fuch  account  muft  be  paffed  by  the  failie  judge,  br  his  furro* 
gate,  or  fucceflbr,  as  granted  the  adminiftration;  But  they  arii 
not  compellable  to  mak^e  any  account  to  the  creditors  or  lega* 
teeS  extra- judicially.  But  an  executor  may  expe£t  an  ac^ 
count  from  his  co-executor  extra-judicially.  The  creditors 
and  legatees  of  the  teftator,  as  well  as  all  perfons  having  in- 
tereft,  are  to  be  cited  to  be  prefent  at  the  n^aking  of  the 
ftdJuflB ;  otherwife  an  account  made  in  their  abfence,  if 

P  2  Vern*  76,        4  %  Bac,  Ab.  40s.    See  pige  215,        r  Swiab*  466. 
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tliejr  wttc  not  called,  is  not  prgudictal  to  them'.  If  aAet 
due  exauninadon  the  ordinary  finds  the  fame  to  be  true  and 
perfedy  and  pronounces  for  the  validity  thereof,  the  exe- 
cutor or  adminiftrator  ought  to  be  acquitted  and  difch^rged 
from  further  moleftation  and  fuits,  and  cannot  be  called 
upon  again  by  the  ordinary  t,  A  party  praying  an  account 
and  having  an  intereft,  is  not  to  be  condemned  in  cofb  un« 
Ids  heobjeds  to  the  account  produced^  and  fails  in  his 
pcoof<. 
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e  H  A  p,    I.         ' 

Of  fortihk  Akdufftefii   imd  Mftrriagi. 

lO  prove  a  i|uui  guiUy  of  jftealing  a|i  beireis^  the 
indi&^ient  inuft  fet  forth  that  the  leaking  was  for 
lucre*.  Jn  proof  pf  which  puft  he  (hewn,  that 
jk  wpman  fo  taken  away  has  fubijbaiice,  cither  real  or  perfo* 
nal  \  or  is  an  heir  apparent.     She  muft  belikewife  proved  to 

Isave  been  taken  away  againft  her  wi)l :  apd  lafUy,  it  muft 

■  •■ 

•  See  page  7, 
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be  prored  that  flie  was  afterwards  married  or  defiled,  either 
tS>  Ikcb  mifdQcr^,  gj-  ]?y  his  confent  to  gthcrs  ^.  Such  perfon^ 
and  all  his  accefis^ies,  are  deemed  principal  felons  <:,  and 
(hey  are  t^ot  entitled  to  the  ^nefit  of  clergy ;  acceflaries  after 
the  fad  only  excepted  "*•  ^n4  thoygb  poflibly  the  marriage 
pr  defilement  after  her  fprcible  taking  away,  may  foQ  by  he^^ 
fponfent,  ^  being  Wip^kt  upon  to  ^e  it  by  perfuffion  and 
managemcfit ;  yet  fuc^  fubfequent  coafent  doe^  aot  abate 
(he  felony,  if  the  firft  taking  away  was  againft  her  will ;  and 
fo  vice  vftfa^  if  the  wofnan  \c  origiAaMy  taken  away  with 
her  own  confe(>t,  yet  if  ihe  afterwards  refufe  to  continue 
li^ill^tlieofFen^eil,^  apd  is  fo|C|^  againft  l^r  will,  (he  nffLj 
from  that  time  be  faid  to  be  taken  agaip^  her  will,  as  pro-* 
perly  as  if  ihe  had  never  given  any  conf^nt  at  all.  For  till 
-fH^fmve  win  ptrt  tfpenhiNF^H^  wa»4ii  lier^wapowej:,  J(. 
is  held  that  a  woman  thus  taken  away  and  married,  may  he 
fworn  arid  gtvepv|dfi|ce^gai4^^t^e  o^f^r,  t^ugh  h^  i^ 
ber  hufband  defaSlo  \  contrary  to  the  general  rule  of  law^t 
iMaufs  he  is  na&uiban|  dpjurit^  inc«ift.tbe  ^iial  i94|rr^ 
w^s  S(gainft  her  will !«.  iiR  ~  %^Sl(K  >9^<<9d  where  th^  adua} 
marriage  is  good  by  the  cohfent  of  the  inveigled  wpman  ob- 
(ained  affier  her  forcible  ahdu£^ipnj^  Sir  M^tt.  Ha^e  feems  tq 
queftion  how  far  her  evidence  fhould  be  allowed  :  but  other 
authorities  feem  to  agree,  l^iat;  it  d^ioii^  evfui  thep  be  ad* 
piitted  ;  efteeming  it  abfurd,  that  the  offender  ihould  thu^ 
take  advantage  of  ills  o^A  wrong,  mc)  tbat  Itb^  tery  ad  of 
marriage,  which  is  a  principal  ingredient  in  his  crime, 
^euld  by  a  fiMrel  conArufticui  o£law  be  made  g(k^  tq  ftdi^ 
the  mouth  of.ihe  mofr  martoria!^  witneft  aeaifiA  him  ^-rr-An 
|ndi£lment  wfts  kkt  againft  lady  Fulwood,  Rog#i^  Fulweod^ 
ifmd  divers  ethers^  fpr  .violently,  and  yfith  f^rce^  and  againilr 

«J  39  Eliz.  c.  9.  e  I  H.  P.  C.  66^,  ^  ^C«tc Tr^if|««  V,  455.'  3  Keb. 
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tier  will,  taking  away  Sarah  Oock,  a  maid,  who  bad  ^ 
portion  vf  ijod.  by  the  Taid  Roger,  bj  procurement  of  the 
ladjr ;  and  carrying  the  faid  Sarah  Cock  to  the  church  of  St. 
jBaviour's,  Southwark,  and  there  marrying  ben  Several 
witnefles  proved  in  behalf  of  the  prifoners,  that  the  girl  was 
willing  to  marry  him,  and  appointed  ataylor  to  make  her  4 
gown ;  and  was  found  in  bed  with  him :  but  the  wife  made 
path  th«t  flie  did  it  through  fear  of  his  threats,  and  that  &e 
knew  not  what  &e  did.  It  appeared  that  the  taking  was  fo|: 
lucre ;  and  fiie  being  on  the  fame  day  married,  (hews  the 
caption  to  be  with  an  intent  to  marry  her  :vand  tbe  court 
were  of  opinion,  that  the  taking  being  unlawful,  andagainft 
l»er  wtli,  though  the  marriage  was  with  her  wil!^  yet  it  is  fe* 
|ony  within  the  ft^tute ;  aiiid  although  this  was  not  a  marriage 
dejure^  becauie  flie  was  in  fuch  fear  that  (he  knew  not  wi^C 
^e  anfwf  red  or  did  ;  yet  it  is  a  marriage  iefaS^^  and  judg»> 
inei>t  was  given  that  they  ihpuld  be  hanged  *•— r»Eweod£len 
«ml  others  were  indh^ed  for  ibtcibly  taking  and  marrying 
Miff  p.  R.  9L^  heirefSf  It  appeared  that  he  had  procurol 
her  and  beriiuntto  be  arreflec)  on  aiham  aSion  \  and  that  be 
isiarried  Mifs  P.  R.  w^ilft  Ow  was  under  that  reftraint.  \t 
wa$  proved  alfo  ^hat  ibe  had  before  that  time  exprefied  her- 
felf  defirous  of  marrying  him,  khd  at  the  time  of  the  mar- 
jiage  confented  to  it  \  yet  bepaufe  ibe  tvas  i\at  privy  to  the 
contrivance  pTthe  arreft,  or  met  him  then  by  eonfent,  but 
be  married  her  when  (he  W^s  under  that  for^^  the  cociPt 
held  that  her  fubfieqiient  confent  was  not  to  be  regarded,  and 
ihat  the  marriage  fiiou]d  be  taieen  to  be  the  eie<^  of  force } 
he  was  therefore  fpund  guilty  of  the  felony  of  which  he  ftood 
jndiSed,  and  coi|d<tmned  and  executed  fof  the  iaune^. 

An  inferior  degree  of  th^  fame  kind  of  offence,  but  not 
attended  with  force,  is  the  unlawfully  conveying  or  taking 

l^aroD  Ic  Feme,  446:  '  ^  6  Mod*  10^. 
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away  any  woman  child  unmarried,  (which  is  held  toextca^ 
to  illegitimate  children)  under  the  age  of  iixt^n  years^ 
fvithout  the.will  of  her  father,  mother,  guardians,  or  gover- 
fiors,  and  out  of  their  pofleffion  Suchihall  be  iniprifoned 
two  years,  and  fined  at  the  difcretion  of  the  court.  And  if 
he  deflowers  fuch  maid,  or  woman  child ;  or  without  the 
content  of  parents,  or  others  invefted  with  legal  authority, 
contracts  matrimony  yrith  her,  he  iball  be  iiikiprifoned  five 
years,  or  fined  at  the  difcretion  of  the  court.  And  flie  her-> 
felf  {hall  forfeit  all  her  lands  to  her  next  of  kin,  during  the 
life  of  fuch  hufband,  if  fl^e  be  above  the  age  of  twelve  years  \ 
By  wl^i^i^  letter  daufe  the  mercenary  views  which  generally 
inftigated  to  fuch  ilojen  marriages  are  effedually  baffled.—^ 
The  king  againft  Baftian,  father,  and  fon,  indidment  {0% 
taking  M*  out  of  thecuftody  of  C,  her  guardian,  being  under 
the  age  of  flxteen  years,  againft  the  virill  of  the  faid  guardian* 
It  appeared  upon  the  evidence  that  the  father  of  the  infant 
|>eing  a  freeman  of  London,  made  his  will,  and  devifed  the 
xuftody  of  his  daughter  to  the  faid  C,  and  died,  (he  being 
then  in  the  country.  The  guardian  obtained  a  warrant 
Uom  the  lord  mayor  of  London,  to  take  her  into  his  cuftody, 
and  Ihe  was  thereupon  taken,  )}ut  refcued.  The  guardian 
afterwards  obtaineda  warrant  from  the  chief  juftice  of  the 
King's  Bench,  and  took  her,  (he  being  before  married  to 
Baftian  the  fon.  The  court  decreed  that  the  defendants 
could  not  be  found  guilty  of  thlat  indiSment,  becaufe  the 
infant  was  not  in  the  pofieilion  of  \ytx  guardian  ;  for  the  fa- 
ther  being  a  freeman  of  London,  the  devife  as  to  his 
daughter  was  void,  in  relation  to  the  difpofa]  of  her  perfon ; 
and  the  infant  remained  in  the  cuftody  of  the  mayor  and  al^ 
dermen  of  London  by  the  cuftom,  and  the  indidment  ought 
to  have  been  for  taking  her  out  of  their  cuftody.    Further* 

4  Ic  5  p.  ^  M.  c.  S. 
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^is  being  a  penal  law,  the  perfon  of  the  infant  ought  to  b^ 
tn  the  a^ual  cuftody  of  him  or  them,  in  whom  the  indi6l« 
fnent  fuppofes  the  right.     And  moreover,  that  he  out  of 
whofe  poflef&on-fbe  is  fuppofed  to  have  been  taken,  ought  to 
have  the  mere  right,  othcrwife  it  is  not  an  oiiencQ  againft 
that  ftatyte.     And  another  indi<5lment  might  have  been  pre- 
ferred for  taking  her  out  of  the.  pofleffion  of  her  lawful 
guardians  ;  and  the  cuftom  of  London  concerning  orphans 
would  then  have  been  faved  K — ^Harwood  was  committed  tO! 
Newgate  by  the  court  of  orphans,  for  narrying  an  orphan 
l^ithout  their  licenfe,  and  refufing  to  pay  a  fine  of  40!.  im- 
pofed  upon  him  for  his  offence,   or  to  give  fecurity  j  and  it 
was  {hewn  on  the  return   of  the  Habeas  Corpus  into  the 
King's  Bench,  that  the  orphan's  portion  amounted  to  Soof. 
It  was  refolvcd  unanimoufly  by  tht  court,  that  the  prifoner 
fhouid  be  remanded  j  and  that  it  is  not  material  whether  the 
offender  be  a  freeman  or  not,  or  whether  the  marriage  were 
in  London,  or  a  foreign  county;  and  that  the  court  of  .Or- 
phans might  have  a  wrjt  of  ravijhment  de  gardy  in  whatever 
county  the  orphan  was ;  but  held  that  that  court  could  not 
award  procefs  into  a  foreign  county.     They  held  alfo  that 
the  fine  of  40L  was  not  unreafonalle ;  but  as  there  did  not 
appear  to  be  any  difparagement  by  the  marriage,  it  was  fug-* 
gefted  by  the  court,   that  upon  Harwood's  fubmiifion,  the 
court  of  Orphans  would  do  well  to  remit  the  fine^ — ^One 
was  fined  for  inveigling  the  fon  and  heir  of  L  S.  being  but 
feventeen  years  of  age,  to  marry  the  defendant's  fifter,  when 
he  was  drunk™. — Information  was  exhibited  by  the  attorney 
general  againft  T.  and  others,  for  taking  and  marrying  the 
fole  daughter  and  heir  apparent  of  H.  of  Kent,  without  the 
confent,  and  againft  the  will  of  the  father.     It  appeared  in 
evidence,  that  T.  was  frequently  at  the  houfe  of  the  young 

k  Sidcrf.  362.  i  I  Vent.  178.  »  Cro,i  C»f'JS7« 
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Luiy's  father,  and  in  her  company,  and  that  be  tbere  fiecretly 
contradcd  himfelf  to  hcr^  flie  being  then  fifteen  years  of 
age :  and  that  by  agreement  with  t))e  faid  T.  (he  left  her 
^hcr^shoufei  and  met  T.  who  camo  with  horles  from  Lodt 
fion  to  Kent,  and  brovgbt  her  to  JLrOndpn,  where  ibe  was 
marrie4  tp  him.  Upon  which  evidence  the  jury  feuiid 
them  guilty.  But  the  caufe  being  profecuted  by  the  £ubef 
and  mothisr  of  the  infant,  who  gave  evidence  againft  T.  and 
\kis  accomplices,  they  prayed  the  court*  that  tbp  fine  and 
imprifonment  might  bQ  moderated,  they  were  thfreforc  dif- 
ch9f god  OMt  of  prifoo  upon  bail  \ — And  it  appeaa  that  the 
court  of  King*s  Bench  fined  pne  Story  lool.  for  taking 
%W^Y  ^  J^^^R  woman  under  fixtecn  yeaf  s  of  age,  out  of  her 
l^|her'9  cufiody  :  and  two  women  who  were  affiftants  50I. 
each  :  ^nd  all  bound  to  the  good  behaviour,  the  firft  for  five 
yeari,  and  the  two  others  for  one  year  ®.-rr-The  piother  of 
pne  Tibboth  fearing  that  her  only  daughter  might  be  ftolen, 
entreated  the  lady  Gower  to  take  her  into  her  faauly  ;  wb9 
pnarried  her,  being  under  the  9ge  of  fis^teen,  to  her  fop, 
l^ithout  confent  of  the  mother,  who  was  alfo  her  guardian. 
But  the  eftate  being  fued  for  by  Hicks  according  to  the 
fenor  pf  the  ftatute  4&  ^  P.  &  M.  c.  8«  It  appealed  tf^ 
f  he  court  that  the  marriage  was  folemni^^  by  a  lawful  mi- 
^ifter,.  in  the  church,  at  a  canpnic?!  bpvr,  before  feveraf 
^oplc,  and  while  the  church  doors  were  open :  the  ^afe  waw 
therefore  found  not  to  be  within  the  defign  and  intention  of 
$he  ftatute ;  n^r  coqld  the  pUin^iff  prove  aoy  thing  to  make 
a  forfeiture  :  whereupon  he  was  nonfuit  ''.-—The  couit 
j;ranted  an  ipformation  againft  Cornforth  and  others,  for 
faking  aws^y  ^  nat^ral  daughter  under  fixteen  years  of  ^, 
yrhp  w^.  ^n^er  the  care  of  her  putative  father,  bemg  of  opi- 

n  Cafe  of  the  ^ing  againft  Tvi^etoQ  and  others.  Sid.  397*  ^  Gibf, 
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Hion  the  cafe  was  within  thi$  ftatute^. — ^  map  who  ftole 
{lis  yrife  againft  her  friend's  confent^  afterwards  fued  tt( 
^<}uity  for  her  portion  i  but  Egerton  chancellor  dented  anjr 
'  feliefy  frying,  he  thafjieals  the fiejh  let  him  pravide  kreadbonH 
ffe  can  j  hejball  havf  no  relief  in  i^uity  % 


CHAP.      |I. 


Of  Fornication^   or  I^ewdnefu 


*"  EWDNESS  of  all  kinds,  or  an  illicit  commerce  bp^ 
^^^  twecn  the  fexes,  is  properly  cognizable  and  pu- 
jiiftable  by  the  eccleflailicat  law  courts.  But  when  fuch 
praftices  affe£l  the  good  order  and  decorum  of  fpciety,  they 
t)ecome  crimes  properly  cognizable  by  the  civil  magiftrate, 
A  pepfon  was  indi£led  for  open  lewdnefs,  in  fbewing  hi^ 
naked  body  ip  a  balcony,  and  other  mifdemeanors ;  and  wa$ 
lined  200  marks,  imprifoned  for  a  weekj  .and  bound  to  the 
good  behaviour  for  three  yeaf s  »,  The  keeping  a  bawdy- 
iioufe  is  confidered  as  a  common  nui&nce  j  .|)y  drawing  to- 
gether  diflblute^nd  debauched  perfon^  of  both  i^x^^  to  the 
great  corruption  of  their  manners,  and  difturbance  of  the 
public  peace*  Upon  the  fame  principle  open  and  fcandaloqs 
}ewdn€fs  of  every  kind  may  be  punifhedon  indidin^ent  at  the 


q  The  King  ag»lnft  Comfortli  and  ptbers,  '^^  'S?  9^*  ^\  ^'  ''^^ 
f  Baron  &  Feme^  449*     The  ingenious  Mri.  Moa(igue>  in  her  X^vf  on  the 
Genius  of  Shakefpcare»  ol>rervesy  that  in  that  pectus  tilltf  f  f  tkfjK^^f*  ^ihblcti 
vf9H  tbf  btnck"**    Egerton  was  chancellor  in  i595«  *  I  Si<l«  x68« 
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common  law ;  the  punifiiment  for  fuch  crimes  being  fineaacf 
imprironment :  the  meafure  of  which  the  court  jn  their 
difcretion  may  appoint ;  and  alfo  may  fuperadd  bodily  cbaf- 
fcoxent  and  pillory  on  profligate  offenders  ^ 

Whilft  the  adniintftration  of  government  wa9  aflfumed  hy 
ih.e  parliament  and  CromweII»  inceft  a^d  \yilfu)  adultery 
were  made  capital  crimes  ^  and  Iceeping  a  brothel,  or  com* 
mitting  fornication  if  perfifted   in,  on  being  a  fecond  time 
^onvided  of  eitl^er,  ihe  offender  was  deeqied  guilty  of  feloa^ 
without  benefit  of  clergy.     At  the  reffqration  the  abborrei^ce 
conceived  9gain|l  tbefe  offenc^  was  a  goo^  deal  relaxed  | 
therefore  tbefe  feverp  ftatutes  became  obfolete.    Now  a  wo? 
man  cannot  be  indiSed  for  being  a  bawd  generally.     The 
bare  fdIici$atioQ  of  chaftity  not  being  be)d  \r^i8tz\iie.    And 
if  any  ope  is  indidied  for  fre(}uei)ting  a  baw^yrboitie^  itmuft 
be  given  in  evidence  that  h^  knew  it  to  be  fucb  an  one  : 
and  it  muil  be  exprefly  alledged  that  it  is  a  bawdy*hoafe,  aiKl 
liot  that  ic  is  fufpe^^led  to  jxr  fo*     A  wife  qi^ay   be  indiAed 
together  with  her  huiband,   and  condemned  to  tj^e  pillory 
with  him,  for  keeping  a  bawdy-houfe ;  fo^  tht|  i^  an  offence 
as  to  the  government  of  the  fioufe^  in  \^hich  (he  wife  has  ^ 
principal  fliare  i  and  alfo  fi^cb  an  offence  as  may  be  generally 
prefumed  to  be  manag;ed  by  the  intrigues  of  her  fe^  ".    A 
conftablehas  power,  upon  inforrnation  given  to  hjm^  that  a 
man  and  woman  are  in  adultery  and  fornicatiqi^  together  z 
or   that  a  man  and  woman  of  evil   reppr^:  are  gone  to  a 
fiifpcfted  houfc  together  in  the  night,  to  take  company  with 
hini,  and  if  he  finds  them  fo,    he" may  carrjr  them  before  a 
juftice,  and  find  fureties  of  their  good  behaviour.     For  a 
fnan  may  be  bound  to  his  good  behaviour  for  haunting 

*  Poph.  ioS.     I  Siderf.  i68.     3  Inft.  ao^.     1  Hawk.  19$,  197.     1  Salk. 
$Sa.      ,     »  Wco4'«  Inft.  b.  III.  c.  3.     I  Hawk.  z. 
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baw4y-  houfes^  as  alfo  for  keeping  bad  wotnen  in  his  owh 
houfe  v« 

It  was  formerly  made  high  treafon  to  marry  without  the 
king^s  licence,  any  of  the  Icing's  children,  whether  males  or 
females,  fifter^,  aunts,  nephews,  or  nieces ;  or  to  deflower 
•any  fuch  female  relation  of  the  king's.  Bare  foltcitation  of 
the  chaftity  of  the  queen,  or  princefs  royal,  or  advances 
made  by  themfelves^  or  a  woman  marrying  with  the  king 
who  was  not  a  virgin,  without  previoufly  difcovering  to  him 
her  unchafte  life,  were  high  treafons  ;  but  the  conftruAion^ 
ef  thefe  offences,  With  many  others,  into  treafons  ceaii»l  hjf 
Rzi.  I  Mary,  c.  i.  V 

Punijkmint  in  Scotland  for  Ffirmcatlon. 

Tj|*V£RY  nobleman  guilty  of  the  fin  of  fornication, 
for  the  firft  fault  (hall  pay  400K  each  baron  aool. 
other  gentlemen  and  burgefTes,  lool.  every  other  perfon  of 
inferior  quality  lol.  Scots  money  ;  and  thefe  penalties  fhall 
be  doubled  ioties  quoties^  according  to  the  relapfes  and  de- 
grees^of  the  offence,  and  quality  of  the  offenders.  And  the 
fame  penalties  are  enaAed  to  be  levied  on  the  woman  ac^^ 
cording  to  htt  rank,  quality,  and  the  degree  of  her  offence, 
the  one  Without  prejudice  of  the  othbr  ^. 

Punifliment  ftr  having  baftard  Cbildrin. 

TF  a  fingle  woman  that  is  likely  to  be  chargeable  to  the 

parifli,  declares  herfelf  with  child,  and  that  the  fame  is 

likely  to  be  born  a  haftard,  and  to  be  chargeable  to  the  pa* 

rifli :  or  any  fingle  woman  who  (hall  be  delivered  of  a  baftard 

^  Dale.  c.  114.    t  H«vk.  6x.    x  — —  13Z.  ^  Bura's  Juf.  Appear 
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MU  iiktlf  t6  be  chargeable,  who  (hall  befofe  S  juftice  o^ 
peace  charge  aiiy  perfon  with  having  gotten  her  with  cbild; 
fuch  juftice;  6ii  application  hj  the  bverfeers,  may  caufe  AicH 
putative  fatber  to  be  apprehended  and  iinprifoned,  unlefs  h6 
gives  fectifity  to  indemhify  the  parifh  ;  or  to  appeair  at  th'e 
hext  teffions^  and  to  abide  the  order  that  (h^ll  be  made  tbere. 
fiut  no  juftice  of  the  peace  has  power  to  feiid  for  aiiy  v^6« 
man  before  ihe  be  delivered,  or  fooner  than  one  moritti 
after,  to  b^  ekslmined  concerning  her  pfeghancy ;  nor  Hialt 
cottipel  her  to  anfwer  any  queftions  relating  thereto  K  tt  ii 
left  to  the  difcretion  of  the  juftices  what  degree  of  punifti* 
thent  Ihall  be  infliSed  on  the  mother  and  re{)uted  father  of  i 
baftard  child,  who  are  empowered  to  fix  the  rate  of  its  fupport^ 
and  to  charge  the  reputed  father  or  mother  as  they  ihall  fee 
fit,  with  the  payment  of  fueb  money  weekly,  ds  otherwife  % 
and  if  the  party  fo  charged  hegle£ls  or  refufes  tb  comply 
therewith,  they  are  to  be  committed  tb  the  common  gaol 
iintil  payment  is  made,  or  fumcient  ftcurity  given  for  their 
compliance ;  or  tb  appear  at  die  hext  qusirter  feffiohs  of  thd 
peace,  to  be  kolden  of  the  county  where  the  patties  refidc  ^i 
^—7  Ja*  c.  4.  fed;  7.  *'  Every  lewd  woman  wfiich  feaSl 
^*  have  any  baftard  chHd  which  may  be  chargeable  to  the 
"  parifll,  thfejufticesi  ofthet)eaccfliall  dbramit  facb  wdifiiiii 
•*  to  the  houfe  of  cdrredidn^  there  to  be  pnhHhed,  ahd  fet 
**  on  work  during  the  term  of  one  whole  year;  aiia  if  flid 
*♦  ftiall  eftfoons  (foon  after)  offend  again,  then  tb  be  com<^' 
^^  mitted  to  the  faid  houfe  of  carre<SioA  as  aforefaid,  arid 
•*  thereto  remain  until  £he put  in  fufHcient  fecurities  for  her 
**  gbod  behavibur  hot  to  ofitnd  fo  again.**  Btrt  flie*  fhajr 
avoid  the  punifliments  afligned  by  this  ai^,  if  ihe  difirharge 
the  ^rift  of  keeping  the  baftard  '^.-^If  the  putative  father^ 


«  18  Ellt.  c.  3.    6  G.  II.  c.  31.  y  Dalt,  c.  xi.  «  Bum's  J* 
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dr  the  mother  of  a  baftard  child  run  away  out  of  the  parifli^ 
Sitid  leave  the  child  upon  the  charge  of  the  parifh  where  it  ii 
born^  the-churchwardens  ind  overfeers  of  the  poor  of  fucb 
parrlh  are  empowered,  in  ^afe  they  leave  behmd  them  inf 
goods  or  efie£ts,  to  feize  upon  fo  much  of  their  effed3 :  or 
if  lands,  fo  much  of  the  annual  rents  or  profits  thettof,  Sl9 
fliall  be  ordained  by  any  two  juftices,  towards  thedifcharg^ 
of  the  parifh  for  the  bringing  up  and  providing  for  fuch 
haftard  child  ■  ;  and  if  fuch  father  returns,  though  fotirteeii 
years  after,  yet  an  order  to  fix  the  child  on  hhn  is  good,  fof' 
there  is  no  ftatute  6f  limitation  in  thefe  cafes  *• 

A  motion  was  ni^de  in  the  court  of  King's  Bench,,  to' 
quafh  an  indictment  againll  the  defendant^  for  converting 
his  houfe  into  an  hofpital  for  talcing  in  and  delivering  lewdy 
idle,  and^diforderly  unmarried  women,  t?vho  after  their  de- 
livery went  away,  and  deferted  their  children,  whereby  fuch 
children  became  chargeable  to  the  parifh*  Lord  Mansfieldi 
took  notice  when  it  3vas  firft  moved,  of  the  narrow  impo- 
litic principles  upon  which  the  profeeutors  had  proceeded, 
and  expreiTed  his  furprize  hbw  fuch  a  bill  could  be  fpund. 
Mr.  attoriiey  general  faid,  all  that  the  profecutors  defxre  isy 
that  the  parifh  may  be  indemnified  ;  for  at  prefent  the  parifh 
is  burdened  with  all  their  badard  children.  But  lord  Manr-^> 
field.  By  what  law  is  it  criminal  to  deliver  a  woman  when 
the  is  with  child  i  To  be  firre  this  is  not  indictable  ^.    But 

By  13;  Qeo.  III.  c.  82.  It  is  eftafted.  Thai  no  hofpital  or 
place  Jhall  be  ejlablijhed^  ufed^  $r  appropriated^  or  continue  ta 
ire  ttfed  or  approptiated  for  the  public  reception  of  pregnant  wo-- 
fnenj  under  public  or  private  fupporty  in  any  par ijh^  ^c.  within 
that  part  tf  Great  Britain  called  England^  unlefs  a  licenfe  Jhalt 

*  13  Be  14  Chi,  11.  c.  1.  f.  19.  b  I  Seff.  Ca.  77.  ^  King 

Jtgaftoft  Felix  Mac<ianikU,  H«  5.  Geo.  Illf    3  Bur.  Manf.  1645, 

ht 
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"htfirjl  obtained  from  the  jujilch  of  the  peace  in  quarter  fefftontX 
iohithjbdll  entitle  the  ferfon  to  whom  it  is  granted^  to  keep  onJt 
houfe  and  no  more  for  fuch  purpofe.     §•  4.  And  over  the  door 
rf  every  fuch  houfe  or  hefpitaU  Jhall  be  affixed  an  infcriftioh  in 
targe  tetters y  in  the  folloiving  words ^  viz.  Liccnfcd  for  the 
public  reception  of  pregnant  women,  piirfuant  to  ah  zSi  of 
parliament  pafTed  in  the  13th  year  of  the  reign  of  king 
George  the  Third;     And  the  affixing  afid keeping  fttch  injcrip^^ 
tionJbaU  be  a  condition  in  every  licenfe.     §.5.  No  bajlard  child 
or  children  born  infuth  bofpital  or  place ^JhaU  be  legally  fettled 
9r  entitleiio  any  relief  from  the  parifi)  wherein  the  hofpitat  JhaU 
he  Jituatedy  iut  JhaU  follow  the  mother's  fettlementy  and  im- 
mediately  gain  a  fettlement  where  the  mother  wai  la/i  legally 
fettled.     §.  6.  If  the  phrtjh  where  the  mother  is  fettled  is  within 
twenty  mites   of  the  bofpital  in  which  jbe  is  dellveredy    the 
charges  of  removing  her  and  the  bajlard  child  Jhall  be  defrayed 
by  fuch  parijhy  which  charges  are  to  be  regulated  by  any  ju/Uce 
of  the  peace  in  the  fald  parljhy  who  has  a  power  if  levying  the 
fame  on  refufal  of  payment.     §.  7»  But  an  appeal  lies  to  the 
quarter  feffwns  witlnn  four  fnonthsy  and  the  determination  there 
Jhall  be  finaU     §.8.  T'he  parijh  officers  of  fuch  parijh  where 
the  mother  and  baftard  child  is  fettledy  have  power  to  apprehend 
the  reputed  father^  and  to  punljh  the  lewd  motler  in  the  fame 
^  manner  as  if  the  child  was  born  in  their  parijh.     §.  g.  In  cafes 
p}here  the  mother  s  fettlement  cannot  he  nfcertainedy  the  law  re» 
mains  the  fame  as  before  refpe6fing  the  fettlement  of  fuch  baftard 
children,  [That  is  to  fay,  the  parifh  where  fuch  child  is  born 
muft  take  care  of  it.]     §.  10.  The  manager  or  fuperintendant 
of  fuch  bofpital  is  required  to  take  all  pregnant  women ^  who 
apply  for  admiffion^  before  feme  jujtice  of  the  peace y  previous  to 
her  admiffion  into  his  hofpltaly  unlejs  the  woman" sjlate  of  health 
will  not  permit  it ;  and  the  juftice  of  peace  Jhall  examine  her 
upon  oathy  whether  Jhe  is  married  or  fingle.     And  if  fuch  preg^ 
nam  woman  Jhall  not  be  able  at  the  time  of  her  admiffion  to  gi 

btfote 


hifati  <i  ^ujiiee  In  $rder-  U  hi  examimd^  as  f»9n  a*  fitch  ivamaii 

Jhalt  be  fufficimily  tmfured^  Jhi  Jkall  h  tahn  and  examined 

us  was  bifore  Mre&id*     And  ik^  oUfner  or  keeper  of  fitch  hofn 

fittA  fiuU  enter  tke  examinatiom  in  a  book  u  be  kept  for  thett 

fmfofij  Md  itfiiall  hi  ftgnid  by  thejufike  before  whom  h  it 

Uken^     §•  11.  if  fwb  woman  produce  4n  affidavit  fijdoTH  by 

het  before  emy  jufitGs  of  peace  for  the  county^  i^c.  wherein  fuch 

hofpital  is  fituaUdy  of  her  condiiiony  whether  it  be  married  of 

Jinghy  flk  Jhall  not  hi  compellable  to  go  before  a  jujiice  of  thi 

peaecy  but  fuch  affidavit  Jhall  be  filed  at  the  hofpitaU     §.  12, 

Four  days  at  tie  leajl  before  fuch  woman  is  difchargedy  thi 

mafter  of  the  hofpital  Jkall  give  notice  in  writing  to  the  over^ 

Jeers  or  churchwardens  of  the  parijh^  of  fuch  delivery  ^  and  fuch 

parijh  officers  are  required  to  attend  at  the  hofpitaly  and  to  con'^ 

vey  the  wofban  before  fome  jujiice  of  the  peace  of  the  eounty^  £jf^* 

Vfhire  fmh  bk-thjbali  happetty  who  Jhall  examine  ths  wdman  ori 

vath  relative  Jo  her  la/I  legal  fetilementy  which  ^U  be  certified 

in  wriiii^^    f  •  13.  If  tbt  wemem  i&  not  in  a  condition  te  he 

iaien  out  rf  the  hofpitaly  the  overfiere  or  churchwardens  Jhall 

waii  ontii  Jbe  he  fuffieiently  recovered^,     %^   15.   No  womani 

JsaU  be  kept  a  longer  time  than  fuc  weeks  after  deliviry  in  fitcb 

hoJpitaL     ^>   1 6.    Evary  ws^ui  negie^  of  the  e^eitioies  laid 

down  ii$  this  a^,  fulytHs  the  keeper y  owner y  or  manager  of 

Ji^h  houfe  er  ho^itaU  t^  ti/o  penedty  of  50/.  and  emrfe0rs  or 

^hireh/f/ardens  wijfuU^  fugi^ngj  forfeU  loL 

The  mother  of^  «  baftard  child  mi^  he  ejiftmined  upon 
oath  comaFaisig  ^  reputed  fiatfaer  i  and  of  dte  time  and 
Other  ckciMoft^ne^s  S  The  mother  of  a  baftard  child  mar* 
jrying  b^for^  as  order  ia  saade  for  the  maintenance  of  Aidl 
^ild)K  i$  not  tfaen^y  epc^npt  from  the  charge  of  mainCe^ 
ii^a»;e.M.Xn  the  cafi  of  Eilen  Bent  it  urai  iitfifted)  that  beiqg 
.  A  feme-covett,  ftie  was  not  an  obje<^  of  the  Juftices  jurif<» 

c  Dale.  Ub«  fup* 
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didion;  and  the  hu(band  was  not  fummofied.  But  iori 
Mansfield«  This  woman  has  dtfobeyed  the  order  of  the 
jufti(;es  ;  and  the  ftatute  prefcribes  the  punifhment  here  in- 
BiSted  on  her.  .  There  is  no  need  to  fummon  the  hu(band  in 
a  criminal  profecution  againft  the  wife  "*•  A  charge  of  hav- 
ing a  baftard  child  is  cognizable  by  the  court  of  general 
quarter  feffions  of  the  peace,  which  is  held  in  every  county 
once  in  every  quarter  of  a  yeaj,  namely,  in  the  firft  week 
after  Michaelmas-day ;  the  firft  week  after  the  £piphany ; 
the  firft  week  after  the  clofe  of  Eafter ;  and  in  the  week  after 
the  tranflation  of  St.  Thomas  a  Becket,  or  the  7th  of  July. 

Murder  of  a  baft  at i  Child. 

tF  a  man  who  is  the  reputed  father  of  a  baftard  child  un- 
born, or  any  other  perfon  whatever  advifes  the  mother  di 
it  to  murder  it  when  born,  and  flie  does  fo,  that  'perfon  is 
confidered  as  acceflary  to  the  murder  before .  the  fad.  For 
though  he  may  not  be  prefent  or  affiftliig  when  the  crime  is 
committed,  yet  by  counfelling  or  commanding  another  to 
commit  the  crime,  he  becomes  fubjed  to  the  punifliment  in- 
ili£ted  on  the  crime  itfelf.  For  the  influence  of  the  felonious 
advice  continuing  till  the  child  was  born,  makes  the  advifer 
as  much  a  felon  as  if  he  had  given  his  advife  after  the  birth. 
To  conftitute  an  acceftary  here,  it  is  neceflary,  that  the 
party  be  abfent  when  the  crime  is  committed,  otherwife  if 
he  be  prefent,  he  incurs  the  guilt  of  a  principal.  For  though 
in  fome  cafes  an  acceflary  before  the  fact  is  confidered  in  a 
lefs  criminal  light  than  the  a£tual  perpetrator  of  the  crime, 
and  is  fometimes  allowed  the  benefit  of  his  clergy,  yet  in 
this  inftance  the  crime  of  each  is  confidered  as*  equalfy 
great;  ^.     If  a  woman  is  with  child,  and  any  gives  her  a 

^jS'i".    Minsf.  iW.  •  a  Hawk,  315.    1H.H.433.    Dyer.  i«6. 
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))^rti6n  to  deftroy  the  child  within  her,  and  (he  takes  it^ 
knd  it  works  fo  ftrongly  that  it.  kills  her;  this  is  murder. 
For  it  waD  not  given  to  cure  her  of  a  difeafe,  but  unlawfully 
to  deftroy  the  child  Within  her ;  and  therefore  he  that  givei 

s 

her  a  portion  to  this  end,  muft  take  the  hazard^  and  if  ic 

kills  th^  mother,  it  is  murder.     **  If  any  wdman  be  deli-  • 

•*  vercd  of  any  iffue  of  her  body^  male  or  female,  which 

•*  being  born  alive^  (hould  by  the  laws  of  this  realm  be  a 

*'  baftafd,  and  flie  endeavour  privately,  either  by  drowning 

*•  or  fecret  burying  thereof,  or  any  other  ^VajT,  either  by 

*•  herfelfj  or  the  procurihg  of  others,  fo  tb   conceal  thtf 

**  death  thereof,  as  that  it  may  not  come  to  light,  whether 

*^  it  were  born  alive  or  not,  but  be  concealed,'  flic  (hall  fuf* 

**  fer  death  as  in  cafe  of  murder,  excfept  (he  can  prove  by 

*«  one  wifnefs  at  leaft,  that  the  child  tvas  bdrh  dead^"    By 

which  law  the  concealment  of  the  death  is  cohfidered  as 

eonclufive  evidence  of  the  child's  beihg  murdered  i  and  that 

by  the  mothe^ ;  but  this  fevere  law  is  at  thi^  day  more  mildly- 

interpreted  J  and  fome  kind  of  prefumptive  evidence  is  re* 

Quired  that  the  child  Was  born  alive,  before- the  other  con<^ 

ftrained  pfefumption  is  admitted,  that  the  child  Wad  killed 

by  its  mother,  becaufe  it  is  concealed  by  her.     It  bath  been 

adjudged,  where  a  woman  hy  in  Hl  chaftiber  by  herfelf,  and 

went  to  bed  without  paiti,  and  waked  in  the  nighty  and 

knocked  for  help^,  but  could  get  nohe,  and  was  delivered  of 

a  baftard  child,  and  put  it  in  a  trunk,  and  did  not  difcover 

it  till  the  following  night,  yet  that  (he  was  not  within  the 

fiatute,  becau(e  (he  knocked  for  help.     And  if  a  woman 

confefs  herfelf  with  child   beforehand,   aiid  afterwards  be 

iiirprized  and  delivered,  nobody  being  with  her,  (he  is  not 

wthin  the  ftatute,  becaufe  there  Was  no  intent  of  conceal*. 

ment^  and  therefore  in  fuch  cafes  it  muft  appear  by  (igns  of 

X  a  hurt 
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hiirt  upon  the  body,  or  fotne  other  vay,  that  thu  <;hild  wa» 
born  aiive  v. 


Of  Rapt  committed  en  a  ff^oman. 

'THIE*  perfooal  fecurity  of  women  hai  silwaya  been  coafi* 
"^    dercd  by  every  vife  goyernn^cfit  4^  of  th^  utmc^  iai« 
pDrtance;  and  in  every  ft^te  vtry  levere  hws  have  been 
npde  agatnft  fuch  as  violate  their  perfons^  or  feduce  tbeif 
mindt  from  the.  principles  of  virtue,  and  honour.    Among 
the  Romansjh^  crime  of  ravifimient  w^s  punilbed  with  death 
and  confifcation  of  goods  $  and  even  forcing  at  woman  away 
from  her  friends  without  di&onouring  her,  was  confideced* 
29  a  capitat  crime.     And  likewife,  if  a  woman  was  floten 
away  from  her  parents  or  guardians,  and  debauched,  the 
rayiC^  Mras  4cemed  eq^uaUy  guilty,  if  the  woman  confentei 
or  wa^  focced*— -By  the  code  of  laws  delivered  by  Mptbs^ 
to  the  JewS)  the  cri^e  of  rape  was  puniflied  wkb  death,  if 
the  woman  was  betrothed  to  another  man  y  and  if  not  be- 
trqtbisd,    the  man  was  ffntencec)  to  pay  a  fine  of   fifty 
fliekels  to  the  father  of  the  d^fel ;  and  be  was  compelled 
tp  ^e  her  to  wife.    And  when,  he  was  thus  marsied,  to  bei;^. 
1|6  was  deprived  of  the  power  of  obtainfxig,  a,  divorce,  w^id^ 
d^at  law  allowed  commonly  in.  ca(e&  of  marriage.    Tbe.pu<- 
^ifliment  in^i&^i  for  thia  crime  in,  tbi^  country,  has  b^eii: 
4iflHereBt  at  diflbrent  periods  of  time.    By  the  Saseem  il:  wit% 
9l9ide  di^th  i  but  William,  the  Conqueror  ifvfli£bcd  qafV?- 
tion.  and.  lofs  of  eyes,,  wbifb  coi>tinued  tp  th^  r^g^  ofi 
Henry  the»  Third,  cir.  126$,  aifterwardf  the  offender,  wa% 
ftil^efi  t9  a  lef»  grievous  pmiiibm^t  v  for,  provided.tbe  w<^ 
jnan. did)  riot  pri>&cut6  wil^iin  fi^rty,  days,  it  was.  ccin&lcaced 
m1|e  as^a^trefpafs^  aad^v^  Jtt^ftfdibjt  (M^  ye»cs  io^ri&n- 
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tnent^  and  a  fine  at  the  difcittkm  of  the  croWn ;  and  kk 
"cafe  tfa«  ofitnder  w^s  fued  within  the  forty  days,  the  \iotii$ 
of  the  ftatute  are  5  **  The  king  (hall  do  common  right." 
fiut  this,  taw  tontirtued  \ti  fbrce  only  ten  yj^rs ;  the  pum(h- 
%hent  l>eing  found  not  fuficfeilt  to  deter  ftem  the  bfience. 
ft  Was  thereupon  made  felony  ^;  and  by  a  fabfeqtient  fti;- 
tute  ^,  the  benefit  oF  clergy  was  taken  away  5  by  which 
latter  ftatnte  the  faiM  (^i^nHhment  was  iitflif^eJ  four  the  ahcy- 
%il{tiaMe  Wtckednefs  of  carnally  knowiiig,  br  abufing  any 
%otnah  thtid  under  dlb  age  bf  ten  yea^s ;  ih  which  caic  dne 
•cofifeAt  '^r  noM^rent  k  immateria] }  as  in  fuch'  infaiitUe  ftatte 
iba  is  fuppdfed  fo  be  incapable  of  diftkiguiihing  beiWeeti 
Tight  and  tivtoiig.  Sir  Matthew  Hak  is  of^pinjon,  ttiat  tUch 
abcrib  of  an  ihfkht  un^^r  twelve  years '  of  age^  ctmlHtutes 
•rMt>e  dtod  felony  ^ «  that  iflbing  what  the  common  law  terms 
"fbeage  6f  remaledffene«(ofi.->-A  man  had  been  cbnviAedikf 
ah  aflauk  upon  an  infitit  under  ten,  and  upwardti  of  fiine 
years  of  agr,  wHh  ihteiittb  raviih  har$^  afterwards  eight  df 
thii  jury  who  tried  t&'e  cintt,  ligmd  vp^ptt  in  his  laVokr^  ir^ 
timating,  their  diiapprobation  of  the  verdi£l  which  they 
ihemfelv%S  had  gilren.  Lord  Mansfield'  exprefied  freat 
-dijBike  of  Alch  reprefc^istfods  made  by  jurymen  after  the 
<time  df  delivering  their  virdl£t :  it  might  be  of  very  bad 
cohftquHiee  tb  liften  \o  fuch  fubfrquent  ceprefentatioris, 
cX^biiti'ary  to  idiat  they  had  before  finmd  upon  their  oadir; 
akd  whkth  reprejfeistadons  might  be  obtained  by  improper 
ii|>p]icalion  fubfeqiiently  made  to  them ;  and  it  appeared  that 
t^  child  had  alfe  feoeh^d  ihe  foul  difeafe  from  him,  judg- 
«icnt  was  therefore  pronouhced-upon  him.  Tb  be  fdt  Apon 
•the  pillbry  at  Charihg-Grofs  for  an  hoar>  between  the  hoiirs 
iof  tWel^d  aitd  bkb  5  to  be  imprifoncd  one  yfcar  j  to  find 

k  3  Edw.  T.  Weft.  I.  c,  13,  i  13  Edw*  I,  Weft.  2.  «*  34* 
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himfelf  in  i ool.  and  two  fureties  each  in  50I.  for  hi« 
good  behaviour  for  three  7car3,  and  to  pay  a  fine  of  6$.  8d  \ 

A  male  infant,  under  the  age  of  fourteen  ye;ir$,  is  pre«- 
iumed  by  law  to  be  incapable  of  committing  a  rape,  becaufe 
though  a  propenfity  to  profligate  afticms  is,  according  to  ^ 
law  maxim,  (malitia  fypfUt  etaiem)  a  fubftitute  for  age,  ge^ 
nerally,  yet  in  this  cafe  an  abfblute  incapacity  of  body  i# 
imagined  "•  The  law  extends  its  protedion  even  to  women 
of  bad  fame  in  this  refped ;  and  if  it  be  clearly  proved  to  the 
fadsfadion  of  a. jury,  that  fuch  an  one  ba3  been  forced^ 
totally  againft  her  confent  and  inclination,  the  offender  ib 
iguilty  of  felony  without  ben^t  of*  clergy.  It  would4)p^  int- 
•decent  and  improper  here  to  rdate  circMmilantially  what  is 
necefTary  to  conflitute  a  rape  in  the  acceptation  of  the  law : 
fiiffice  it  therefore  to  fay,  that  it  is  ^htd  a  tpan  liath-  carns4 
knowledge  of  a  woman  by  force,  and  againft  her  wilK  And 
.the  attempt  is  not  enough,  .the  crime  muft  amount  to  an 
.(PAtiup  ap4  ^pmplefe  pp^effion  9i|d  enjoyment  of  t|ip  womant 

The  party  raviibed  may  giVe  evidence  upon  oath,  and  is 
in  law  a  competent. witnefs ;  but  the  credibility  of  her  tefti- 
.jnony^  and  how  far  forth  (he  is  to  be  believed,  muft  bpleft  to 
^hejury,  upon  the  circumftances  of  h€t  that  occur  in  that 
teftimony.  For  inftance;  if  the  witnefs  *  be  of  good  fame.; 
if  ihe  prefently  difcovered  the  offence,  and  made  fearch  fqr 
the  offender ;  if  the  party  accufed  fled  for  it,  Thefc  and 
the  like  are  concurring  circumftances,  which  give  greater 
probability  to  her,  evidence.  But  on  the  other  fide,  if  (he  he 
cf  evil  fame,  andfiands  unfupported  by  others  j  if  fhe  con<- 
cealed  the  ipjury  for  ^y  confiderab}e  tiqie  after  (he  had  op- 
portunity to  complain  ^  if  tb^  place  wh^re  the  fa^  was  al<« 

}  King  againft  Edmund  Th«ikeU|   T,  J.  Geo.  III4    }  B<irt  ll^f*  i^9^* 
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lerdged  to  be  committed  was  where  it  was  poffible  flie  might 
have  been  heard,  and  (he  made  no  outcry ;  thefe  and  the 
like  circumftances  carry  a  ftrong,  but  not  conclufive  prc- 
famption  that  her  teftimony  is  falfe  and  feigned.  Moreover^ 
4f  the  rape  be  charged  to  be  committed  on  an  infant  under 
twelve  years  of  age^  fhe  may  ftill  be  a  competent  witnefs,  if 
ihe  hath  Ibnfe  and  underftanding  to  know  the  nature  and 
obligation  of  an  oath}  and  even  if  ihe  hath  not,  it  is 
thought  by  Sir  Matthew  Hale  that  (he  ought  to  be  heard 
without  oath,  to  give  the  court  information  ;  though  that 
alone  will  not  befuiEcient  to  convid  the  ofFender.  And  he 
is  of  this  opinion  ;  firft,  becaufe  the  nature  of  the  offence 
being  fecret,  there  may  be  no  other  poffible  proof  of  tht 
a£lual  fzA ;  though  afterwards  there  may  be  concurrent 
circumftances  to  corroborate  it,  proved  by  other  witnefies  : 
and  fecondly^  becaufe  the  law  allows  what  the  child  told  her 
mother,  or  other  relations,  to  be  given  in  evidence,  fince 
the  nature  of  the  cafe  admits  frequently  of  no  better  proof; 
and  there  is  much  more  reafon  for  the  court  to  hear  the  nar- 
ration of  the  child  herfelf,  than  td  receive  it  at  fecond  hand, 
fxom  thpfe  wW  fwear  they  heard  her  fay  fo.  And  indeed  it 
IS  now  fettled,  t^i^t  infants  of  any  age  are  to  be  heard,  and  if 
ibey  have  any  idea  of  an  oatb  to  be  alfo  fworn :  it  being 
Ipund  by  experiencip  that  infants  of  very  tender  years  oiten 
give  the  clearefta^d  {rueft  teftimony.  Biit  in  any  of  thefe 
frafes,  wbc;tb^r  t^e  child  be  fworn  or  not,  it  i;s  to  be  wifhed, 
ifi  order  to  gender  h<?r  jevidence  credible,  that  there  ibould 
^e  fome  c9Uf:urre^  teftimony,  of  time,  place,  and  circum- 
i^ces,, in  order  tp  make  out  thefa^^  and  that  the  con- 
virion,  ihould  ^ot  be  grounded  fitigly  on  the  unfupport^ 
accufation  of  an  infant  Mnder  years  of  difcretion^  There 
inay  be  therefore,  in  many  ciles  of  this  n;^ture,  witne/fefi 
who  are  competent,  that  is,  who  may  be  admitted  tp.be 
^eard  ^  'and  yet  after  being  heard,  m;^^  prove  not  xo  be  ere- 
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dible,  orfiich  astbe  jury  is  bound  to  believe:  for  onecKcd* ' 
lenQcpf  the  tr|al  by  jury  1$^  that  the  JMiry  are  triers  of  th« 
credit  of  the  witnefles^  as  well  as  of  the  truth  of  the  faft« 
^^  It  is  tnie,"  obferves  ^ir  Matthew  Hale^  *<  that  r^pt  is  a 
moft  deteftable  crime,  and  therefore  ought  feverely  and  moft 
impartially  to  be  punilhed  with  death  j   b|it  it  rouft  be  re« 
membered  that  it  is  an  accufation  eafy  to  be  made,  hard  to 
be  proved,  but  harder  to  be  defended  by  the  party,  a^ctifed, 
though  innocent."    He  theh  relates  two  very  extraordinary 
cafes  of  malicious  profecution  for  this  crime,   that  had  hap<» 
pened  within  his  own  obfervation,  and  concludes  thus  : 
**  I  mention  thefe  inftances  that  ^e  may  be  the  more  can* 
tious  upon  trials  of  offences  of  this  nature,   herein  th« 
court  and  jury  may  with  b  much  eafe  be  impofed  upon, 
vithout  great  care   ^nd  vigilance  j  die  heinpufnefs  of  tho 
offence  many  times  tranfporting  the  judge  and  jury  with  fo 
much  indignation,  that  they  are  over-haftily  carried  to  tbf- 
conviiflioA  of  the  perfoa  accufed  thereof,  by  the  confident 
teftimony  of  fomrtimes  falfe  and  malicious  witncfies  °/* 

In  all  indiAmonts  for  rapes,  the  word  rapuky  or  raviflied, 
IS  itoce{&ry,  and  lAuft  not  ht  exprefled  by  any  periplH^fis, 
or  circuity^  in  order  to  render  the  crime  certain.  In  dncter  to 
prevent  mali^ioiis  aGcufations^  the  ancient  law  required  that 
Ihe  woman  fliould  immediately  after  go  to  the  ntKk  town, 
and  thttt  make  difcovery  to  fomc  credible  perlbns  of  t]|# 
injury  done  to  her  \  zni  afterwards  fhall  acqm^fnt  the  high 
conftabte  of  the  hundred,  the  coroner,  and  the  (berilF,  with 
tht  dutrafge;  but  by  ftat.  Weft,  i*  c,  13.  abovcmentibned, 
the  time  of  making  the  accufation  was  extended  to  forty 
days,  but  at  prefent  the  kw  makes  no  fuch  Hmitatfon ;  nor 
tM  i^t,  for  the  crime  it  now  puniflie<l  at  the  fait  of  the  king  % 

«  ».  y.C.  (3^  e3<s.    BtetMw  Ik  ly*  «.  xs* 
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and  accdrding  to  .the  wdUkhciwn  tnaxhn  f>f  law*^  tml&tm 
timfut  vccurrit  regi.  -fiat  notwithftanding  this  reftriiftion  ia 
jiow  taken  off,  a  jurf  arc  not  difpofed  to  convtci  the  prifoner ' 
without  the  moft  fatisfa£tofy  cvi«knce.  And  the  ch%irge- 
being  brought  long  after  the  offence  has  been  committed 
give9  it  a. dubious  face.  Formerly  the  woRYHn  might  after 
the  offender  waifl  oonvi<Eled,  redeem  him  from  the  execiitioa 
of  the  fefitence  by  marryiiig  him,  provided  the  judge  atld  her 
parents  cqnfentedF.  The  ofience  of  rape  is  no  waymiti*- 
gated  by  fltewing  that  the  woman  at  laft  yielded^  to  the  vio^ 
lence,  if  fach  confent  was  forced  by  fear  of  death  or  of 
durefs  P*  Nor  is  it  any  excufe  for  the  ofiender  that ifae  coti-* 
fented  at  any  time  after  the  fa£l«  And  it  is^  ena^d^,  that 
when  any' woman  is  raviihed,:and  afterwards  conftnta  to  the 
Havi&er^  they  fhall  both  of  them  be  diiablcd  tohaveahjr 
inhcritancet  dower,  or  joint^feolHnent,  but  the  nextof  blood- 
(hall  enter ;  and  the  n^t  of  kin  to  the  woman  rivSlhed  majr 
have  an  appeal  againft  the  raviiher,  notwitfaftattding  fuch 
confent ;  and  the  defendant  ifaall  not  be  receired  to  wage' 
battel.  One  woman  may  be  a  principal  to  the  rav'Ubtnent 
i»f  another ;  for  all  who  are  prefent  and  aAually  afflft  a  man 
to  commit  a  rape,  may  be  indi£led  as  principal  oSendtti,' 
whether  men  or  women,  Acceflaries  both  before  ^nd  after 
the  {2tSt  have  their  clergy  ^..-^Two  women  were  brpught  up 
by  Habeas  Corpus,  who  had  been  committed  for  being, 
affifting,  aiding,  and  abetting  to  lord  Baltimore,  in  feloniouOy^ 
saviflkiojg  Siorah  Woodcock,  /^infler,  againft  her  will  and 
confent*  Th^  Were  committed,  as  being  charged  upon  the 
oath  of  the  faid  Sarah  Woodcock:  but- they  were  no| 
charged  either  by  the  oath,  or  warrant  of  commitment,  with 
hctng  pieftni ;  and  theriefofe  tbcy  wcf e  agreed  to  b^  only 

,  o  Brad.  I.  3.  c.  99<  P  I  Hawk.  ip8.  i  6  Rich.  II.  c.  6,. 

acceflarieg 


314  CkiMiNAL    LAWS 

acccfiaries  before  the  fad.    The  council  for  the  profecution 
drclaring,  that  the  profecution  was  carried  on  merely  for  the 
fake  of  public  juftice,  and  that  they  had  no  other  wifli  than 
to  obtain  tbat^   declined  either  to  confent  to,  or  to  oppofe 
lord  Baltimore's   being  bailed,  but  left  it  entirely  to  the 
difcfetion  of  the  court  to  adi  as  they  (hould  think  proper,  as 
their  fole  poirtt  in  view  waa,   that  at  all  events  his  lordlhip 
fliould  be  amienable  to  juftice.    Lord  Mansfield  approved 
their  condu&^  at  the  fame  time  he  obfiti^ed,  that  lord 
Baltimore's  voluntary  furrender  was  a  flrong  indication  thai 
he  had  no  indention  of  abfcohding  from  juftice  ;  the  proba* 
bility  wbdiaof  was  greatly  -heightened  by  the  large  property 
which  he  was  known  to  poflefs,  of  which  he  would  incur  a 
forfeiture  by  running  awayj    Therefore  he  was  admitted  to 
bail,  on  entering  into  recognizances,  himfeif  in  4000I.  and 
four  fureties  in  loool.  each  ;  aiid  the  two  women  in  400U 
each,  and  their  fureties  in  tbeiike  fumi  to  appear  at  the  next 
affixes  for  the  county  of  Surry,     One  of  the  women  being  a 
feme^covert  was  required  to  find  four  fureties  in  aooK  each*. 
His  lordfhip  afterwards  toojc  bis  trial  at  the  Surry  affizes, 
and  was  found  by  the  jury  npt  guilty,  but  appacently  con<f 
trary  to  the  opinion  of  the  judge  who  tried  him  (Baron 
Smythe,)    The  two  women  confequently  were  difcharged. 
A  principal  in  the  fecond  degree  aiding  and  abetting  the 
crime  bf  rape,   is  deemed  by  the  law  as  guilty  as  he  in  the 
fipft  degree.     By  a  very  ancient  ftatute  it  is  enaded,  that  no 
pardon  for  rapefliall  be  allowed,  unlefs  the  offence  be  parti- 
cularly fpecified  therein.     As  it  may  be  looked  upon  as  a 
curious  fpegimeo  of  the  ftyle  and  manners  of  thofe  ancient 
times  (1389),  I  (hall  infert  it  as  follows  :   ^<  The  king 
^^  hearing  the  grievous  complaint  of  our  .commons  in  parli« 
**  ament,  of  the  outrageous,  miichiefs,  and  damages  which 


*  King  tgaittft  lord  Baltimore,  Ann  Darby,  and  ^iybft^^  Griffcnburg^, 
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f^  have  happened  in  his  realm,  for  that  tfeafons,  tjEiiir4ers, 
^^  and  rapes  of  women,  4>e  commonly  done  and  committed, 
^^  and  the  more  becaufe  charters  of  pardon  have  been  cafiljr 
*^  granted  in  fucbx:aie$,  thecommops  requeued  our  lordih^ 
^<  king,  that  fuch  charters  might  not  be  granted  ^  to  whom 
^'  the  l^ing  apfwered,  that  he  will  fave  bis  liberty  and  re^ 
*^  gality  as  his  progenitors  have  done  heretofore ;  but  t9 
^^  nouriih  the  n)ore  quietnefs  and  peace  within  his  realm^ 
'^  by  the  ^flent  of  the  great  men  apd  nobles  being  in  the  famp 
.^^  parliament,  he  l^ath  granted  that  no  ch^ter  of  pardon 
^'  from  henceforth .  (ball  be  allowed  before  afiy  ju((ice  for 
^*  murder,  or  for  the  death  of  a  man  lUin  by  await,  aflault^ 
^*  or  malice  prepenfed^  treafon  or  rape  of  a  womaq,  ufdeft 
**  the  crime  be  fpecified  in  the  fame  charter  \" 

,-■'.' 
A  wonuin  is  juftified  in  killing  9  man  whp  attempts  tp 

,jr9vi|b  her ", 

jtppeal  on  a  Rape^ 

A  Lthough  offences  committed  againfl:  the  peace  and  good 
government  of  focietyare  indi£lable  in  the  name  of  the 
king,  he  being  the  grand  confervator  thereof,  and  juftice  it 
adm'iniftered  to  the  p&rty  aggrieved  in  the  king's  name ;  yet 
there  are  foQie  offences  which  either  the  parties  injured,  or 
their  relations,  may  profecute  by  appeal.  A  rape  is  a  crime 
for  which  the  party  may  bring  an  appeal.  If  a  woman 
ynder  attainder  of  high  treafon  be  raviihed,  (he  being  jftill 
linder  the  protection  of  the  law,  even  before  pardon  ob- 
tained, may  profecute  her  raviiher  in  the  name  of  Ntbe  king, 
gnd  if  he  is  found  guilty  on  the  indi£tment,  and  is  pardqned 
i)y  the  kingj  after  fuch  psirdon  obtained  (he  may  maintain  an 

%  I J  Rich.  II.  Eit.  2.  c.  I,  Mi  |iawk.  71* 
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ippeal  ^  And  a  feme-cbvcrt  i^ithout  het  hofrmd  may 
tnaimain  an  appeal  of  raviflimcnf .— The  part3r  accufed 
may  be  tried  by  appeal  cirher  before  or  after  the  trial  by 
indffhnettt.  If  before  any  iiidi£htief»f,  and  he  is  acquitted 
thereon^  no  indiiSment  can  be  preferred  againft  him  for  thb 
fame  oiFetiee.  On  the  other  hand,  if  he  ha3  been  tried  by 
indiAmcnt,  and  acqtritted  ;  or  found  gvdlty  iihd  pardoned  tiy 
the  king,  he  is  ftill  liable  to  be  profecUttd  at  the  fuit  df  ttib 
party  by  appeal »  not  having  been  puniihed  for  the  trififit  6f 
which  he  ftands 'aceufed.  An  appeal  may  be  c6nimettc^d 
^fore  the  iheriiF  and  coroner,  and  removed  from  tbtfn  tnt6 
the  King's  Bench  by  certiorari  \  But  juftices  df  the  peace 
are  not  empowered  to  rscetve  appeals.  If  a  perfim  appbdM 
iball  be  acquitted,  and  the  appeal  ftall  appear  to  ltL6  eddft 
to  have  been  malicious,  the  appellor  ihall  be  imprifoned  for 
•■year,  and  reftore  daoiage^  to  the  party,  anx)  be  heavily  fined 
by  the  kingy.  But  if  a  verdifi  be  given  againft  the  prifcmai, 
his  punifliment  is  the  fame  as  if  convi^ed  by  indidment ; 
but  herein  the  clemency  of  the  king  cannot  interpofe  to  ftay 
the  demands  of  juftice ;  for  it  is  confidered  as  a  private 
wrong  done  to  an  individual,  and  therefore  a  crime  of  fuch 
a  nature  as  ought  to  exclude  the  intervention  of  the  kiA^*s 
authority,  as  much  as  a  verdiifl  for  damsigcs  obtained  in  an 
action  of  battery ".  .        r 
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CHAP.       HI. 
Of  jUuitirj^ 

^TPHE  crime  of  adultery   is  punifhabid  iit   the  fpirrtual 
courts;  but  the  common  law  courts  allow  the  hufband 
damages  againft  the  adulterer,  confidered  as  a  civil  injury  : 
And  a  jury  in  a  cafe  of  fuch  atrocious  guilt  as  that  of  vio- 
lating the  marriage  bed,  generally   allots    large  damages. 
But  the  condition  of  the  perfon  fued  is  always  confidered^ 
and  the  quantum  of  damages  afcertained  by  his  fortune  and 
rank*.     Befides  which,  many  circumftaftces  may  concur  to 
render  the  offence  more  or  lefs  flagitious ;  fuch  as  the  rela- 
tion or  connexion  between   the   wife  and  the  adultereiv 
The  endeavours  made  ufe  of  to  difarm  her  virtue,   and  the 
general  colour  of  hercondu£l  and  behaviour  ;  and  particu- 
larly any  obligatipn  the  hufband  may  be  under  by  marriage 
fettlement  fubfifting,  to  provide  for  the  children  which  his^ 
wife  {hall  bear,  notwithftanding  the  reafons  which  there  are 
for  believing  them  to  be  fpujious  ^. — A   motion  was  made 
fpr  a  new  trial  on  an  aft  ion  for  criminal  con  ver  fat  ion,  with? 
the  plaintiPs  wife,  on  account  of  cxccilive  damages.     The 
jury  (a  fpecial  one)  had  given  500I.  damages,   the  defendant 
was  aclbrk  in  the  exchequer  during  pleafure,  at  a  falary  of 
50I.  a  year  only,   which  was  his   whole  fubfiftence.     The 
court  were  of  opinion  unanimoufly,  that  although  there  wasf^ 
no  doubt  of  the  power  of  the  court  to  exercife  a  proper  dif-' 
cretion,  in  fetting  afide  verdi£ls  for  exceilive  damages,  in 
cafes  where  the  quantum  of  the  damages  really  fufFered  b/ 
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the  plaintlfF  could  be  apparent,  or  were  of  fuch  a  nztutetfiiH 
the  court  could  properly  judge  of  the  degree  of  injury,  ana 
could  fee  manifeftly  that  th^  jufy  liad   been  outrageous  ill 
givihg  fuch  damages  as  greatly  exqeeded  the  injury  ;  yet  thtf 
cafe  was  very  difFerent  where  it  depended  upon  circumftances 
which  were  properly  and  folely  under  the  cognizance  of  the 
jury^  and  were  fit  to  be  fubmitted  to  their  decifion  and  efti* 
itiate  :  and  they  held  the  cafe  of  criminal  converfation  with 
another  man's  wife  to  be  of  this  latter  kind  :   for  the  injury 
fuffered  by  thehufband,  and  the  damages  to  be  aflefled,  muft 
iii  their  nature  depend  entirely  upon  circumftances^  which 
it  w^s  ftri6liy  and  properly  the  province  of  the  jury  to  judge 
of,  and  the  motion  was  denied  ^. — In  an  aAion  in  the  court 
of  King^s  Bench  for  criminal  converfation  with  the  plain- 
t\it*$  wife,  it  was  agreed  by  the  jury  that  a  verdift  Should  be 
found  for  the  plaintiff  with  500I.    damages,  fubje£t  to  the 
opinion   of  the  court  upon   the   following  queftion,  vizi 
Whether  to  fupport  an  adlion  for  a   criminal  converfation 
there  muft  not  be  proof  of  an  adual  marriage  ?    The  fa6l 
was,  they  were  married  at  May-Fair  chapel.     The  regifter- 
book  could  not  be  admitted  in  evidence ;  Keith  who  married 
them  was  tranfported  ;  and  the  clerk  who  was  prelent  was 
dead  ;   fothat  the  plaintiff  could  not  prove  the  a£tual  mar- 
riage by  any   evidence.     It  had  been  proved  on  the  trial 
that  articles  had  been  made  after  the  marriage  between  the 
hufband  and  his  wife,  for  the  fettlement  of  the  wife's  eftate^ 
with  the  privity  of  relations  on  both  fides.     Cohabitation,; 
same,  and  reception  of  the  woman  as  the  wife,  by  every  body 
was  proved.     And  it  was  proved  that  the  defendant  Miller 
confefled  to  the  landlord  of  the  lodging,  that  fhe  was  captain 
Morris's  wife,  and  that  he  had  committed  adultery  with  her. 
And  it  was  infifted  by  Sir  Fletcher  Norton,   that  confeffion 
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is  the  ftrongeft  evidence  even  of  the  higheft  crii?ne.     By 
lord  Mansfield.     I  do  not  at  prefent  remember  any   zAion 
for  criminal  converfation  where  an  actual  marriage  ^as  not 
proved.     Proof  of  adual  marriage  is  always  ufed  and  und^r- 
ftood,  in  oppofition  to  proof  by  cohabitation,  reputation^ 
and  other  circumftances,  from  which  a  marriage  may  be 
inferred.     And  the  whole  court  were  clearly  of  opinion, 
t^at  in  an  aAion  for  criminal  converfation  with  a  man'$  wife, 
there  muft  be  evidence  of  a  marriage  in  fa£l.     Acknow- 
ledgment, cohabitation,  and  reputation,  are  not  fufficient  to 
maintain  /uch  adion.     And  his   lordfhip  in  delivering  the 
opinion  of  the  court,  added,  we  do  not  at  prefent  define  what 
may  or  may  not  be  evidence  of  a  marriage  in  fzSt.    This  it 
a  fort  of  criminal  adtion ;  there  is  no  way  of  punifliing  this 
crime  at  common  law  i  it  ought  not   to  depend  upon  the 
mere  reputation  of  a  marriage,   which  arifes  from  the  coiw 
iuA  or  declarations   of  the  plaintiff  i)1mfelf.     In  profecu- 
tions  for  bigamy,  ^  marriage  iii  h&.  muft  be  proved.     No 
inconvenience  can  happen  by  a  determination  founded  on 
fuch  principles^  but  inconveniences  might  arife  from  a  con- 
trary determination,    which  might  render   perfons  lijible  to 
aflipns  founded  upon  evidence  made  by  the  perfons  them- 
felves  who  (hall  bring  the  adion.     And  the  plaintiff  was 
nonfuif*. 

Where  a  man  is  taken  in  adultery  with  another  man's 
wife  ;  if  the  hufband  (hall  ftab  the  adulterer  fo  that  he  dies, 
he  is  guilty  only  of  manflaughter  *.  But  it  is  faid,  not  if  he 
takes  them  in  adultery  by  confent,  for  the  one  is  forcible 
and  felonious,  but  not  the  other^.  Licenfe  by  the  huiband 
to  the  wife  to  lay  with  another  man  cannot  be  pleaded  in 
barr  to  an  a<Slion  of  trefpafs  by  the  hufband  :    no^  that 

d  Morris^  Efqf  againft  Miller»  Eiq;  E.  7.  Geo.  HI,   i^  Barr«  Mansf,  to$74 
tJUchixj,    See  page         •  ^  t  Hawk.  71. 
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flic  was  a  notorioiu  lewd  wontfiA :  but  fuch  evidcoce  majf 
be  given  ia  ffiitigation  of  dangers  >•  A  man  brings  a  fuit 
for  reparation  by  reafon  of  adultery  againft  kia  wife  in  the 
fpiritttal  court.  The  wife  may  recriminate,  and  may  give 
in  an  allegation  ]>leading  adultery  in  the  kufiuind.  The 
prayer  on  each  fide  will  be  for  a  reparation  :  but  if  the  party 
]that  h  defendant  in  the  original  fuic  fiiall  go  on  and  prove 
|he  adultery,  and  the  plaintiff  fliall  not ;  the  defendant  will 
be  entitled  not  anly  to.  a  dsfntiifion  from  the  fuit  of  the 
plahitifF  originally  brought,  but  to  a  feparation  upon  accdunt 
of  the  adultery  pleaded  by  the  defendant.  If  a  man  brin^ 
an  adion  againft  B  for  lying  with  his  wife,  after  which  B 
afiigna  his  eftate  to  Iruftees,  in  truft  to  pay  the  feveral  debtt 
mentioned  in  a  fchedulc,  and  fuch  other  debts  as  he  ihatl 
mention  within  ten  days  ;  and  A  recovers  5000I.  damages^ 
and  brings  his  bill  to  fet  alide  this  deed  as  fraudulent,  and 
'  made  to  defeat  him  of  bis  recovery  :  In  this  cafe  A  can  have 
t)o  other  relief  than  to  come  in  on  the  furpliis,  after  the 
debts-  nr.entioned  in  the  fchedule  $  or  appotnted  within  ten 
days  purfuant  to  it  are  fatisfied".  The  deed  being  neither 
fraudulent  in  law  nor  equity.  A  being  no  creditor  at  the 
time  of  executing  it  $  and  it  was  confcientious  in  B  to  prefer 
his  Ptal  creditors  to  one  whofe  debt  when  recovered  was 
founded  on  the  debtors  own  mifdeed  ^* 

Of  Bigamy  «r  Polygang. 

'T'HE  Grime  of  bigamy  confifts  in  a  man  having  two  Wlvet 
living  at  the  fame  time,  or  a  woman  having  two  huf*. 
bands.  Its  fignification  in  our  law  is  exactly  fynonimous  to 
polygamy  ;  or  having  a  plurality  of  huibands  or  wives  at  one 
time.     All  fubfequent  marriages  during  the  life-time  of  the 

t  i»  Moj.  132.  *>  Prec  Glum 
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tirft  huiband  or  wife,  is  fimply  void,  and  a  mere  nullity  by 

the  canon  law.     Anciently  the  temporal  courts  did  not  in*- 

terfere  to  puniOi  even,  the  violation  of  matrimonial  rights  | 

and  adulteryv  which  in  fiu^ft  countries  of  Europe  is  treated 

as  a  crime  againft  the  ftate^  was  not  confidercd  in  England 

as  an  offence  punifliable  by  the  magiftrate,  but  left  to  the 

correAion  of  eeclefiaftical  cenfure.     At  length,  however^ 

the  violation  of  conjugal  duty,  accompanied  by  the  circum- 

ftance  of  an  open  attack  upon  the  order  of  fociety  by  a  fc- 

cond  marriage^  was^  by  theftatut&2i  James  I.  c.  11.  (A4  D^ 

1604.)  made  a  fubgeA  of  criminal  cognizance  before  the 

magiftrate,  and  made  felony  under  the  mitigation  of  the  be^ 

nefit  of  clergy.     Before  the  paffing  of  which  a£l,   bigamy 

was  triable  by  the  bifhop's  certificate;  but  if  the  prifoner, 

to  avoid  the  charge,  pleaded,  that  the  feCond  efpoufals  were 

null  and  void,  becaufe  he  had  a  former  wife  living,  the  fpe* 

cial  bigamy  was  not  to  be  tried  hy  the  bifliop's  certificate  ^ 

^'  If  any  perfon  within  his  majefty's  dominions  of  England 

*'  and  Wales,  being  married,  fhall  marry  any  perfon^  the 

^'  former  hufband  or. wife  being  alive;  fuch  offence  (hali 

^*  be  felony  '*,"    But  a  mah  may  claim  tii^  benefit  of  his 

<^Icfgy  I  or  A  woman  may  pray  the  benefit  of  *the  flatute  of 

William  the  Third).     This  a£^  makes  an  exception  to  five 

cafes^  in  which  fuch  fecond  marriage,  though  in  the  firft 

three  it  is  void^  is  yet  no  felony;     (i.)  Where  either  party 

hath  been  continually  abroad  for  feven  years ;  whether  tho 

party  in  England  hath  notice  of  the  other's  being  living  or 

not.     (2.)  Where  either  party  hath  been  abfent  from  thd 

other  feven  years,  within  this  kingdom;  and  the  remaining 

party  hath  had  no  notice  of  the  other's  being  alive  within 

that  tim^.    ( 3. )  Where  there  is  a  divorce  or  feparation  a  tmn^ 

fa  et  thoro  by  fenttnce  in  the  ecdefiafHcal  court.  (4*}  Where 

»  Suunfor^*  k  at  J».I.  c  lu 
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the  firft  marriage  is  declared  abfohitely  void  by  ahy  fiidi  fidk 
tence,  and  the  parties  loofed  a  vinculo^  or  (5.)  Where  either 
of  the  parties  was  under  the  age  of  confent  at  the  time  of 
the  firft  marriage ;  for  in  fuch  cafe  the  firft  marriage  was^ 
voidable  hf  the  difagnsement  of  either  party;  which  this  fe* 
cond  marriage  very  clearly  amounts  to»     But  it  is  the  opi* 
nion  of  Sir  WilHam  Blackftone  \  that  if  at  the  age  of  con-* 
fentthe  parties  had  agreed  to  the  marriage,  which  com- 
pletes the  contrafb,  and  is  indeed  the  real  marriage  f  and  af-^ 
terwards  one  of  them  fliould  marry  again  ^  fuch  fecond  mar-> 
riage  would  be  within  the  meaning  and  penalties  of  this  a& 
If  the  firft  marriage  be  beyond '  fea,  and  the  latter  in  £ng« 
land,  the  party  may  be  indided  here,  becaufethe  latter  mar-*- 
'riage  makes  the  offence :  but  if  the  firft  marriage  was  ia 
England,  and  the  latter  beyond  fea,  it  feemeth  that  the  of<« 
fender  cannot  be  indided  here  $  becaufe  the  offence  was  not 
wrthifi  the  kingdom  ".    In  an  ilidi6km^t  of  a  man  for  bi- 
gsihy,  the  firft  Wife  fiial'l  not  be  admitted  as  an  evidence: 
igdinft  her  hoflland,  becauib  fh«  is  the  true  wi& ;  but  the- 
iecbnd  fx^ay,  b^tufe  ihe  is  indeed  no  wife  at  all^  and  foy. 
ifice  verfa^  of  a  ftcond  haiband  °.^-^A  libel  was  admitted  in 
the  f^itual  court  againft  a  woman  caufEt  ja&itdtknU  mari^- 
k2guy  the  woman  prayed  a  prohibition,  to  the  ecclefiafticaf 
court,  and  the  fu^eftionwas^  that  thisperfon  who  now  Ii-« 
tfdled  againft  her  in  a  caufe  of  jaditation,  had  been  indi^^d 
ait  tht  Old  Bailey  for  marrying  herj  be  having  a  wife  theri- 
living;  that  he  was  thereupon  convi£led,  and  had  judgment 
to  be  burnt  in  the  hand;  that  therefore  the ecclefiaftical 
court  had  no  right  to  proceed.    On  which  a  pr(^ibition  was 
granted. — In  theconfiftory  court  of  Exeter,  a  caufe  of-  ref- 
MMtion  of  cmjugal  rights  brought  by  the.  woman,  the  libel 
was  adi^itted }  an  appeal  was  had  to  the  court  of  Arches^ 

'  Cfinm.  b.  IV,  c  ij-  *  Kcyl.  79»  «••  "  "  "  H.  P.  C.  693, 
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the  judge  pronpui^c^d  iof  tjjc  apppa),  and  was  pro^ec^di^g 
tipoo  the  txxppts  gf  the  cjufe,  but  upon  the  4th  of  Novem- 
ber, 1727J  l)e  Miras  fcrvaj  with  a.proJiibiJtion,  thP  grpuad 
for  obuining  which  was,  that  S^rah  F^rAngn  pretervding  Jd 
be  the  lawful  wife  of  the  faid  Furfgiian^  hi^  jndiflt^d  bv* 
for  Wgainy,  in  marryijag  anotl^r  wife,  ;^ni  f^ihd  ip  proof 
^f  h^  own  Aia^riage.  Whereupon  Furfman  was  acquittfd^ 
^n|i  therefore  ^t  wa$  feid)  the  ^clefifiljtical  co^ct  f^Qjd^  ^t 
proceed  ^^ 

WeAaJlbere  prefent  aur  readers  with  tl^e  f^ibftaAce  .of 
ihe  trial  of  Elizabeth,  xluchefs  xioyirager  of  JCingftop,  bi^for* 
the  houie  of  peers,  on  ao  indi<3intDt  for  bigamy  ;  but  to 
jgiiee  a  clearer  idea  jqf  the  nature  pf  that  p/ocefs,  ajad  of  t^e 
xour^  of  judicature  before  wliich  (he  was  ^ried,  it  may  b^ 
ncceflary  to  give  a  fliort  account  of  the  office  pf  the  lord  high 
Aeward,  and  of  (jhe  privileges  of  trial  of  peers  indi£ted  fol^ 
tr^afon  or  felony,  or  fot  mifprifon  of  either. 

The  oflice  of  the  lord  high  fteward  is  very  antlent;  it 
^as  annexed  fo  the  barony  of  'Hinckly^  which  pafied  into 
the  family  of  Leicefter^  and  then  into  that  of  Lancafter  1 
and  in  the  perfpn  of  Henry  the  Fourth  jvas  united  to  the 
crpwn  }  but  ever  flnce  that  time,  as  the  poWers  and  privi- 
leged  whicb  the  law  delegated  to  that  officer,  were  looked 
upon  as.too.extenfive,  ^nd  therefore  dai^rous,  fuch  ot^cet 
h^s  only  been  occaiionally  created,  for  t^  pyrpofe  of  a  co^ 
jonatiop^  or  thctrial  of  a  peer  j  either  of  whiiSh  when  com* 
{Jeted,  4be  lord  high  fteward  breaks  hi^  ftaff,  and  the  office 
is  .vacanit  p^  And  it  hath  been  granted  for  many  centuries 
fuift,  pro  hue  vice  only  j  ^nd  it  hath  been -the  conftant  prac- 

o  Ftorfman  agaioA  FurfmaH.  P  i  M«l«A*i  Eihc.  51,    StiJliYWi'i 
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tice  (and  therefore  feems  now  to  have  become  neceflaryj  to 
graiit  it  to  a  lord  of  pafliaaient  $  elfe  be  is  incapaUe  of  try- 
ing fttch  delinquent  peer  %  and  the  lord  chancellor  is  gene- 
rally invelhd  with  the  office.  When  fuch  an  indiSment  is 
therefore  found  by  a  grand  jury  of  freeholders  in  the  King's 
Bench  ;  or  at  the  affixes,  before  the  juftices  of  Oyer  and 
Terminer,  it  is  to  be  removed  by  a  writ  of  certiorari  info 
the  court  of  the  lord  high  fteward  ;  which  only  has  power 
to  determine  it.  A  peer  may  plead  a  pardon  before  the  court 
of  King's  Bench;  and  the  judges  have  power  to  allow  its 
in  order  to  prevent  the  trouble  of  appointing  a  lord  high 
fteward,'  merely  for  the  purpofe  of  receiving  fuch  plea.  Snt 
the  peer  may  not  plead  in  that  inferior  court  on  any  other 
plea  ;  as,  guilty,  or  not  guilty  of  the  indiftment ;  but  only 
in  this  court;  bccaufe  in  confequence  of  fuch  plea,  it  is 
poiSblc  that  judgment  of  death  might  be  awarded  againft 
him.  The  king  therefore,  in  cafe  a  peer  be  indkSed  of 
treafon,  felony,  or  mifpriiion,  creates  a  lord  high  ftcMrard 
pro  hac  vice^  by  commiiEon  under  the  great  feal,  which  re- 
cites the  indidment  fo  found ;  and  gives  hrs  grace  the  high 
Aeward  power  to  receive  and  try  it,  fecundum  legem  if  con^ 
fuetudinem  angUa.  Then  when  the  indidment  is, regularly 
removed  by  writ  oi  certiorari^  commanding  the  inferior  court 
to  certify  it  up  to  him,  the  lord  high  fteward  Sire&s  a  pre- 
cept to  a  ferjeant  at  arms,  to  fummon  the  lords  to  attend  and 
try  the  indided  peer*  This  precept  was  formerly  iffued  to 
fummon  only  eighteen  or  twenty  fele(Sted  from  the  body  of 
the  peers :  then  the  number  .came  to  be  indefinite ;  and  the 
cuftom  was,  for  the  lord  high  fteward  to  fummon  as  many 
as  he  thought  proper,  but  of  late  years  not  l^fs  than  twenty- 
three  "^ ;  and  that  thofe  lords  only  fliould  fit  upon  the  trial  ; 
which  threw  an  unconftitutional  weight  of  power  into  the 

<  Prynn  0114  In(t46.    Ycirb.  13  H.  VIII.  c.  ix.  '  KeyK  56, 
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hands  of  the  crown,  and  this  its  great  officer,  bjr  empower- 
uig  them  to  felefSt  fuch  peers  only  as  were  difpofed  to  further 
the  views  of  the  prince.   Accordingly,  when  the  carl  of  Cla- 
rendon fell  Into  difgrace  with  Charles  II.  adefign  was  form- 
ed to  prorogue  the  parliament,  in  order  to  try  him  by  a  felciSl 
number  of  peers ;  it  being  doubted  whether  the  whole  houfe 
could  be  induced  to  fall  in  with  the  views  of  the  court  ^ 
But  now,  by  ftat.  7  W,  III,  c.  3.  all  peers  who  have  a  right 
to  fit  and  vote  in  parliament,  fball  be  fummone^d  upon  all 
trials,  at  leaft  twenty  days  before  fuch  trial,  to  appear  and 
vote  therein.    And  every  lord  appearing  Ihall  vote  in  the 
trial  of  fuch  peer,  firft  taking  the  oaths  of  allegiance  and  fu- 
premacy,  and   fubfcribing  the  declaration  againft  popery* 
During  the  fei&on  of  parliament,  the  trial  of  an  indi£led 
peer  is  not  properly  in  the  court  of  the  lord  high  fteward, 
but  before  the  court  of  our  lord  the  king  in  parliament  ^ 
It  is  true  a  lord  high  fteward  is  always  appointed  in  that 
cafe,  to  regulate  and  add  weight  to  the  proceedings ;  but 
he  is  rather  in  the  nature  of  a  fpeaker  fro  temp^ra^  or  chair- 
man of  the  courty  than  the  judge  of  it  i  for  the  collective 
body  of  ^he  pe^rs  are  therein  the  judges  both  of  law  and 
fa£t ;  and  the  high  fteward  has  a  vote  with  this  reft,  in  right 
of  his  peerage.     But  in  the  court  of  the  lord  fteward,  which 
is  held  in  the  recefs  of  parliament^  he  is  the  fole.  judge  of 
jmatters  of  law  ^  as  the  lords  triors  are  in  matters  of  fad ; 
and  as  they  may  not  interfere  with  him  in  regulating  the  pro- 
ceedings of  the  court ;  fo  he  has  no  right  to  intermix  with 
them,  in  giving  any  vote  upon  the  trial  ".—It  has  been  a 
point  of  fome  controverfy,  whether  the  biftiops  have  now  a 
jright  to  fit  in  the  court  of  the  lord  high  fteward,  to  try  in« 
^i£tments  of  treafon  and  mifprifion.     Some  incline  to  ima- 

^  pjute't  Life  vf  Ormond,  voU  II.  ^  F*'^.  141.  u  4  Statt 
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gine  tftem  incl'iicled  un()er  the  general  words  of  the  ftatuta 
pf  king  VVilli^m,  **  Ail  peers,  who  have  ^  right  to  fit  and 
voto  in  parliament,"    but  the  expreflion  had  been   much 
clearer,  if  it  had  been,  '*  all  lords,"  and  not  *'  all  peers.*' 
For  though  bifhops,  on  account  of  the  baronies  annexed  to 
their  bifliopricks  are  clearly  lords  of  parliament;  yet  their 
blood  not  being  ennobled,  they  are  not  univerfally  allowed 
to  be  peers  with  the  temporal  no1>ility ;  and  perhaps  this 
word  might  be  inferted  with  a  view  puVpofely  to  exclude 
them.     However,  there  is  no  inSance  of  their  fitting  on  trials 
for  capital   ofiences,  even  upon  itnpe^chments  or  indid- 
inisnts  in  full  parliament ;  mucli  lefs  in  the  court  we  are 
now  treating  of:  for  indeed,  they  ufually,  voluntarily  with- 
cfraw,  but  enter  a  proteft,   declaririg  their  right  t6  ftay. 
But  by  the  inh  chapter  of  the  conftitutions  of  Clarendon, 
1 1  Hen.  II.   they  are  exprefsly  excluded  from  fitting  an<l 
voting  in  trials  of  life  or  limb.     And  the  determination  of 
the  h6ufeof  lords  in  the  earl  of  Denby *s  cafe  (  ; 5  May  16^9.) 
which  hath  ever  fince  been  adhered  to,  is  conibnant  to  thefe 
conftitutions  ;  tliat  the  lords  fpiritual  haVe  a  right  to  'ftay 
and  fit  in  court  in  capital  cafes,  till  the  court  f^oceeds  to  the 
Vofe  of  guirty,  or  not  guilty."     It  mu ft  be  noted,  th^t  this 
refolutibn  extends  only  to  trials  in  fu]l  parliarfreht :  for    to 
tiie  couVt  of  the  lord  high  fteward,  in  which  no  vote  can 
Be  given,  but  merely  th^t  of  guilty  or  not  guilty,  no  bifhop 
as  fuch,  dver  w^s  or  could  be  fummoned,     And  though  the. 
ftatute  of  king  William  reguls^tes  the  proceedings  in  that 
court,  as  well  as  in  the  court  of  parliament,  yet  it  never 
intended  tp  neV  model  or  alter  its  conftitution,  and  confer 
quently  does  not  give  ^he  lords  fpiritual  any  right;  in  cafes  qf 
blood  which  they  had  not  bef(5re\     And  what  makes  their 
excl\iQoi^  more  reafonable  is,  •  that  they  haye  no  rjgh(  to  b^ 

^  P«ft.  Z48. 
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tfltd  thcmfelves  in  the  court  of  the  lord  high  fteward  ^ ;  zni 
therefore  furely  ought  not  to  be  judges  there.  For'the  pri«? 
vilege  of  being  thus  tried  depends  upon  nobility  of  bloody 
rather  than  a  feat  in  the  houfe ;  as  appears  From  the  trials  of 
Popifli  lords  $  of  lords  under  age ;  and  finct  the  union,  of 
Che  Scotch  nobility,  though  not  in  the  number  of  the  fix« 
teen  who  fit  and  vote  in  the  houfe  of  peers ;  and  alfo  from 
the  trials  of  females  ;  fuch  as  the  queen  confort,  or  dow- 
ager ;  and  of  all  pccrefles  by  birth ;  and  peercfles  by  mar- 
riage alfo ;  unlefs  they  have  when  dowagers  difparaged  them« 
felvei  by  taking  a  commoner  to  their  fecond  bufband  \ 

i^uhjiance  (f  the  Trial  of  tbi  Du^befs  Dawqger  of  Kinj^m^ 
for  Bigamy f  Ufou  ihi  Houfe  jf.  La^riu  - 


A  PRIL  2776,  Elizabeth  duchefi  dowager  of  Kingflon 
was  brought  to  her  trial  before  the  houfe  c^f  lpr/^«,.>Qn 
9XL  indiAment  found  againft  h^  at.HicksVH^]!^  .by  >tha 
grand  jury  of  Middiefex,  (founded on.  the  ftatute  ziil  ja.  L 
c.  u.)  for  bigamy,  in,  having  married  Eveiyn ; Pieippint, 
duke  of  Kingfton,  living  her  firft  h)ift>and  the.  faooQurabk 
Auguftus  John  Hervey.  The  fentenoe^  of  thf? .  coafUloiy 
^ourt  of  London,in  a  fait  of  ja^il;ation  >^it^t^  >y  jhejf 
grace  againft  Auguftos  John  Hervey,  ijijas,  plpadcd  in  harr  to 
^er  trial,  but  after  vefy  long  ?nd  able  ple^ings  by  :Coivu:il 
pn  both  fides,  the  judges  were  unanifnoufly  of  opinion  that 
iiich  fentence  was  no  barr  to  a  prpfecjition  fct  on  fo9t  j>y  a 
third  perfon,  in  no  refpeft  whatever  a  party  to  the  former 
fuit,  and  inore  efpecially  could  not  ftop  proceedings  on  an 
indiSment  fpr  a  criminal  ofFence  to  which  the  king  was  the 
pkintjff,  and  ^ho  was  abfolutejy  precluded  from  being  a 
party  in  the  fuit  of  ja£litation..^Her  grace  was  therefore  put 

w  brought,  Abr.  tit.  Trial,  142.  x  Blackft.  b.  IV.  c.  19. 

Y  4  upon 
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upon  her  trial  by  her  peers  $  when  the  following  fads  camo 
out  in  evideiice, 

Intbefuminer  of  17449  Mr.  Hervey  contrafied  an  ac-r 
quaintance  with  Mifs  Chudleigb,  at  Winchefier  races  ;  h^ 
was  then  a  lieutenant  on  board  the  Cornwall,  lying  at 
Portfmouth,  and  deftiued  for  the  Weft*Jndies  ^  An  inti-r 
i:nacy  immediately  began.  Mifs  Cbudleigh  was  then  on  ^ 
vUitwJth  her  aunt,  a  Mrs.  Hanmer,  at  the  (loufe  of  a  Mr<f 
Merrill,  her  coufm,  whofe  mother  \^as  Mrs.  Hanmer's  iifler  j 
that  gentleman  refided  at  Lainfton,  in  the  vicinity  of  Win* 
chefter.  In  the  Auguft  following  Mr.  Hervey  made  a  fe- 
cond  vifit  for  a  few  days  at  Lainfton,  during  which  fliort 
ftay  the  marriage  was  contra£led,  celebrated,  and  copfum- 
mated.  Very  firong  motives  on  both  fides  urged  them  to 
have  the  marriage  celebrated  with  as  much  privacy  as  pof- 
iible ;  the  fortune  of  both  was  infofficient  to  maintain  thei^ 
In  fuch  a  fituation  as  his  birth,  and  her  fituati'on  and  view$ 
gave  pretenfions  to,  the  income  of  her  place  would  have 
failed,  and  the  difpteafiire  of  his  noble  family  rendered  it 
impoflible  on  his  part  to  avow  the  connexion.  The  mar- 
riage was  therefore  to  be  kept  fecret,  and  for  that'  purpofe 
was  celebrated  with  the  utmdft  privacy.  Lainfton  is  a  frnal} 
jarHh  *,  thn  church  to  which  ftood  at  the  end  of  Mr.  Mer- 
rill's garden.  On  the  4th  of  Auguft,  1744,  Mr,  Amis, 
the  then  redlor,  was  appointed  to  be  at  the  church  alone  late 
at  night,  at  eleven  o'clock.  Mr.  Hervey  and  Mifs  Chud-- 
lei^b  went  out  as  if  to  walk  in  the  garden,   followed  by 

f  Vtr>  Cbudleigh  yfti  thfn  abopt  eighteen  years  of  age.  In  the  preceediog 
^ar  (he  had  been  introduced  into  the  family  of  the  late  princefs  dowager  of 
Wiles  as  her  m^id  of  honour.  Mr.  Herrej  was  the  focond  r«n  of  the  then  ear| 
ffBriftoIy  and  then  twenty  years  of  age.  CoiR9s*s  Puraget  vol.  4.  pa*  357^ 
/Ut^my  Ctnarttif  for  the  proliecution. ' 

*  The  living  heipg  about  15I.  per  ann.  and  Mf,  MerriU's  the  onlv  houfe  iq 
|he  pariib.    dttorjiey*  Goic^I, 

Mrs, 
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Mrs.  Hanmer  and  her  maid-fervant,  Mr*  Merrill,  and  a 
Mr.  Mounteney,  an  intimate  friend  of  Mr,  Merrill's,  whofe 
evidence  might  be  thought  neceiTary  to  corroborate  that  of 
the  aunt  and  coufin  in  cftablifhing  the  fa^  in  cafe  it  ihould 
ev€r  be  difputed,  and  likewife  to  remove  any  imputation 
which  might  otherwife  have  been  caft  on  the  pther  witnefles 
as  relations  of  the  lady.  The  ceremony  was  there  per-* 
formed  by  Mr>  ^mis  %  Mr.  Moiinteney  holding  a  taper  in 
the  crown  of  his  hat,  Mrs.  Hanmer's  maid  (who  afterwards 
married  a  fervant  of  Mr,  Hervey's,  and  is  now  called  Ann 
Cradock)  was  then  difpatched  tofe^  thatth^  coaft  was  clear^ 
and  they  returned  into  the  hoiife  without  being  obferved  by 
any  of  the  fervancs.  The  marriage  was  confummated  that 
fame  night ;  and  Mr.  Hervey  flept  with  his  bride  the  two 
cr  throe  nights  he  remained  at  Lainfton,  after  which  be 
repaired  to  his  ihip  at  Portfmouth,  which  had  received 
(ailing  orders,  and  was  deftined  for  the  Weft-Indies.  Mifs 
^hudleigh  went  back  to  her  fttiiation  as  maid  of  honour  to 
the  princefs  dowager  of  Wales.  In  1746  Mr.  Hervey,  being 
jTjetiirned  to  England  iq  October,  cohabited  with  her  as  bis 
^ife  for  about  the  fpace  of  a  month,  his  ftay  in  England 
being  no  longer  :  he  then  went  to  the  Mediterranean,  from 
whence  he  returned  in  January  1 747.  .  The  fruit  of  their 
ifitercourfe  was  p,  fon  born  at  Chclfea  fome  time  in  the  year 
1747  ^.  Miis  Chudleigh's  ufual  place  of  refidence  was  in 
Conduit-ftrect,  wher^g  Mr.  Hervey  cohabited  with  her  as  her 
I>u{ban(],  under  the  reilraints  which  their  plan  of  keeping 
the  in;u'ri^ge  fecret  di^ma^dipd,  (inltil  the  May  following, 

«  For  which  he  {\Ajt€ttd  hifflfelf  to  a  penalty  of  xool.  by  ftat.  7  fc  8  Will. 
€,  35*  which  infills  that  penalty  on  a  clergyman  for  marrying  without  a  Ji- 
ffinit,  or  bann?  publilh^d.  The  law«  refpedUng  inanriage  are  now  put  upon  a 
luting  totally  4iff«KBt  by  the  Marriage  Ad. 

^  lyhich  it  ihonid  fcem  loon  atter  di<4 

when 
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when  fomc  dIfFercnccs  arofe  between  them,  which  procecJcd 
to  fudi  extremities  as  to  caafe  all  intercourfe  to  be  broken 
off.  Twdvc  years  clapfed,  and  thi$  ftate  of  enmity  conti-' 
nncd  until,  in  1 759,  Mrs.  Hervey,  who  ftill  paflcd  for  Mift 
Chudlcfgh,  paid  a  vifit  to  Mr,  Amis,  the  clergyman,  at 
Winchefter,  who  was  then  in  a  very  declining  ftate  of 
health  I  her  coufin  Merrill  accompanied  her  to  liis  houfe ; 
flie  cher€  exprefled  hej*  defirc  to  Mr.  Amis,  who  then  kept 
hisbrt,  to  have  a  certificate  ofher  marriage  with  Mr.  Ho'Vey: 
for  this  purpofe  Mr.  Merrill  brought  a  flieet  of  ftampt  paper 
to  write  it  upon,  but  being  at  a  lofs  about  the  form,  they 
fent  for  one  Speariog,  an  attorney  in  the  city,  and  Mifs 
Chvdleigh,  being  unwilling  to  be  feen  by  him,  concealed 
kerfelf  in  a  clofet.  in  the  room.  Spearing  objeded  to  the 
Unttfipd  which  they  had  propofed,  and  advifed  that  a  book* 
Aould  be  bought,  and  the  marriage  regi^ered  therein,  in  th« 
nfual  form,  and  in  the  prcfepce  of  the  lady,  who  thereupon 
.  appeared.  •  The  attorney's  advice  was  taken,  the  book  was: 
bought,  and  the  marriage  regrftered  and  figned  by  the  der* 
gyman.  The  book  was  entitled,  MarriageSy  Bkibs^  an4 
Sttrialsy  in  the  Parijh  of  Lmnjion.  The  firft  entry  ran, 
^  %2d  of  vfuguft^  l^^ly  buried  Mrs,  Sufannab  Merrilty  rjeii^ 
df  Jffhn  Merrill^  Efq,  The  next  was,  the  ^h  of  Auguft^ 
jjj^k^y'fHarried  the  honourtfUe  Augufiux  John  Herveyy  Efq\  tit 
^ffs  Elizabtth  Ohudleighi  daughter  of  colonsl  Thomas  Chudleigb^ 
fnie  of  Chelfeet  college y  deteafedy  in  tbe^pari/h  church  of  Lmrh- 
fiotty  by  me  "Thomas  Amis.  Mrs.  Hervey  thanked  Mr.  Atnis, 
^nd  told  him  it  might  be  an  hundred  thoufand  pounds  k\ 
hpx  w2Ly^^  and  being  in  a  qiqft  communicative  humour,  ihe 

•     •  to](J 

.» 

*  The  itfirm  (Hte  of  tht*  tl^n^srl  of  BriiM's  Imiitli,  feemed  to  open  *' 
profpef^  of  a  rich  fucceflion  and  an  earldom.     It  was  Xhonghe  worth  -whUe,  «^ 
potiiing  better  had  then  offered,  to  l^  «Q«aii£i  of  ,Bctftol# -tn4  for  that  |M*t?*i« 
to  adjuft  the  proofs  of  her  marriage ;  but  the  earl  of  Briftol  recovered  his  healthy 
9«ditiiis  rcgifi^er  was  (bc|i  forgoccen  till  a  Terydi^erent  •ccafion  arofe  for  en- 
^  QuirijLS. 
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told  Mrs,  Amis  of  the  child  (he  had  had  by  Mr.  Hervcy,  a 
fine  boy,  but  it  was  dead,  and  how  fhe  had  borrowed  lopl.  of 
her  aunt  Hanmer  to  make  baby  cloaths  j  (he  then  felled  up 
the  rcgifter,  and  left  it  with  Mrs.  Amis,  in  charge  to  deh'vcr 
it  to  Mr.  Merrill  ^  on  the  death  of  her  hufband,  which  (b^ 
ficcordingly  did,  he  living  only  a  few  weeks. 

In  1768  *  Mr.  Hervey  fent  an  abrupt  and  peremptory 
firefiage  tohisladyby  Ann  Cradock,  informing  her  that  he 
tvas  determined  to  obtain  a  divorce  from  her.  He  likewife 
foHcited  Mr,  C^far  Hawkins  to  fignify  the  fame  refolution, 
but  in  terftis  more  polite  and  refpeftful,  faying  he  wi.ihed 
him  (Mr.  Hawkins)  to  carry  a  meflage  to  Mifs  Chudleigh, 
upon  a  fubje£t  that  was  very  difagreeable,  but  that  ho 
thought  it  would  be  lefs  fliocking  to  be  carried  by,  and  re- 
ceived from  a  perfon  (he  knew,  than  from  any  ftranger  j 
that  he  had  been  for  fometinie  paft  very  unhappy  on  account 
of  his .  matrimonial  connections  with  Mifs  Chudleigh ;  that 
be  wished  to  have  his  freedom,  bn  account  of  the  criminality 
of  her  condud,  and  from  the  proofs  he  had  of  it,  which  lie 
had  been  for  fome  time  paft  collecting  and  getting  together, 
with  intent  and.  purpofe  to  procure  a  divorce  ;  that  he  be- 
lieved they  contained  the  moft  ample  and  abundant  proofs, 
circumftances,  and  every  thing  relative  to  fach  proof;  tha(; 
he  intended  to  purfuehisprofecution  with  the  ftridteftfirm- 
nefs  and  refolution,  but  that  he  retained  fuch  a  regard  and 
refpeCt  for  her,   and  as  a  gentleman  to  his  own  cbara&er, 

KuiHflg  srfber  it.  Mr.  Kerrey's  elder  brother  vrts  then  earl  of  Biiftol,  having 
*fucccededto  the  title  on  the  death  of  his  fa^erin  1754.  Cc/ftm^s  PwagCf 
vol.  iV.  pa,  348.    'jitHrney  Central, 

<»  \Vho  it  may  be  prefumcd  had  the  prefentation  to  the  living  of  Lainfloo. 

«  Nine  y^ars  had  now  plfled  fince  the  lady's  former  hopes  of  a  great  title 
"j^ud  fortune  had  fallen  to  the  g«mfid ;  flic  had  at  length  formed  a  plan  to  ob- 
tain the  fame  objeft  anofber  way.  Mr.  Htvtty  aifotorjltfd  .bi«  thoiights  to  • 
0o^e  ?grec»|jlc  connexion.    Attorney  Qtntral, 

V  , 

that 
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tb»t  he  wtjfhcd  not^to  mix  malice  or  ilUtempcr  in  the  courfe 
pf  it ;  but  that  in  every  refpedl  he  would  wi(h  to  appear 
and  a6l  on  the  line  of  a  man  of  honour^  and  of  a  gentleman  ; 
that  he  wiQied  (he  0iould  underftand  that  his  foliciting  Mr, 
Hawkins  to  carry  the  meflaj^e  Oiould  be  received  by  her  as  a 
mark  of  .that  difpoiltion^  that  as  moft  probably  in  the  num-* 
bcr  of  fo  many  teflimonial  depoiitions  as  were  there  col- 
I^ed,  there  might  be  many  offenfive  circumftances  named, 
(uperfluous  t6  the  necejTary  legal  proofs  ;  that  if  (he  pleafed^ 
her  lawyers,  either  with  or  without  herfelf,  might,  in  con-> 
junction  with  bis  lawyers^  look  over  all  the  depofitions,  ai^d 
that  if  any  parts  were  found  tending  to  indecent  or  fcandalous 
refledlions,  which  his  gentlemen  of  the  law  (bould  think 
inight  be  omitted  without  weakening  his  ^aufe,  he  himfelf 
(hould  have  no  obje^ion  to  it ;  that  as  be  intended  only  to 
Z&  upon  the  principles  of  a  gentleman  ^d  a  m^n  of  honour, 
he  (hould  hope  (he  wggld  not;  produce  any  unneceifary  Q^* 
vexatious  delays  to  the  fuit,  pr^nhanjc:^  the  expences  of  it, 
as  he  did  not  intend  tp  prpfecute  to  gain  by  any  dem^ds  of 
damages/' 


Both  thefe  meffages  were  delivered  to  the  lady,  to  the  firl^ 
of  which  (he  replied,  **  am  I  to  make  rpyfelf  a  whore  to 
obKge  him  ?**  In  anfwer  .to  the  other  (be  defired  Mr.  Haw-i 
kins  tp  report  ^o  Mr,  Hervey,  tl^at  **  (he  was  obliged  to 
him  for  ^he  polite  parts  of  \tis  mefTage,  bi|t  as  tq  the  fubje£l 
of  the  divorce  (he  (hould  cut  that  (hort,  by  wi(hing  him  te 
underftand  that  |he  did  not  acknowledge  him  for  her  legal 
))u(band,  and  (hpuldput  him  to  the  defiance  of  fuchproof.^ 
In  confequ^nce  of  thefe  menaces,  on  the  i8th  of  Auguft  (he 
entered  a  caveat  at  DoiSor's  Commons,  to  hinder  any  procefs 
paffing  under  the  feal  of  the  court  at  the  fuit  of  Mr.  Hervey 
9gain(l  Ber  in  any  matrimonial  caqfe^  without  notice  ^iven 
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to  her  proflor.     Mr.  Hcrvey,  however,  changed  his  minicf, 
and  took  no  ileps  in  the  bufinefs  of  a  divorce. 

In  Michaelmas  feifion  1768,  Mifs  Chudlcigh  inftitutcd  a 
fuit  of  jadlitation  of  marriage  in  the  common  form  ;  the 
anfwer  given  in  by  Mr.  Hervey  was,  a  crofs  libel  claiming 
the  rights  of  marriage  j  his  libel  was  large  in  alledging  all 
the  indifferent  circumftances  which  attended  the  courtihip, 
contraft,  marriage  ceremony,  confummation,  and  cohabita* 
tion  ;  but  when  it  came  to  the  h&s  themfelves,  it  ftated  a 
fecret  courtfhip,  and  a  contiaft  with  the  privity  of  Mrs. 
Hanmer  alone,  who  was  then  dead  :  the  marriage  ceremony, 
which  in  truth  was  celebrated  in  the  church  of  Lainfton, 
was  faid  to  have  been  performed  at  Mr.  Merrill's  boufe,  m 
the  parifli  of  Sparfliot,  by  Mr.  Amis,  in  the  prefence  of 
Mrs.  Hanmer,  Mr.  Merrill,  and  Mr.  Mpunteney,  who 
were  all  three  de^d  ;  Ann  Cradock,  the  only  furviving  wit-* 
nefs  of  the  marriage,  was  dropped  ;  and  to  (hut  her  out 
more  perfedly,  although  {he  actually  faw  them  in  bed  to- 
gether, the  confummation  was  faid  to  have  pafled  withdut 
the  privity  or  knowlege  of  any  part  of  the  family  and  fer- 
.vants  of  Mr.  Merrill. 

On  the  outfet  of  this  bufinefs  a  great  difficulty  prefcnteA 
itfelf  to  the  lady,  ihe  was  obliged  to  put  in  aperfonal  anfWec 
upon  oath  to  Mr.  Hervey's  anfwer,  but  by  a  mod  ingemour 
piece  of  cafuiftry  her  fcruples  of  confcience  were  removed  ; 
ihe  denied  tl^e  previous  contra£^,  (he  evaded  the  propofal  of 
marriage,  by  dating  that  it  was  made  to  Mrs.  Hanmer 
without  her  privity,  not  denying  that  it  was  afterwards 
communicated  to  her ;  the  reft  of  the  article,  which  contains 
a  circumftantial  allegation  of  the  marriage,  together  with 
the  time,  place,  witneffcs,  and  lb  forth,  (he  buries  in  the 
formulary  cohclufion  of  every  anfwer,  by  denying  the  reft 

of 
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of  the  faid  pretended  pofition  or  article  CoJ>e  true  in  any  patC 
thereof.  Finally,  {he  demurs  to  the  article  which  alledges 
confummation,  which  denial  of  the  article  to  be  true  in  anf 
fart  refcrves  this  falvo,  viz.  the  whole  averment  of  marriage 
was  but  one  part  of  the  article^  the  language  is  fo  con- 
ftru£ted  that  that  averment  makes  but  one  member  of  a 
fentence,  and  yet  it  combines  falfe  circumftances  with  true. 
They  Wire  in  Mr,  Merrill's  houfe  at  Sparjhot  joined  togetJjer  in 
holy  matrimony,  this  part  of  the  article  as  her  afifwer  calls  it 
is  not  true ;  it  is  true  they  were  married,  but  not  true  that 
they  were  married  at  Sparfhot,  or  at  Mr.  Merrill's  houfe  ^« 

^  The  plan  of  the  evidence  alfo  was  framed  upon  th*  fame  meafured  line. 
.  The  articles  had  excluded  erefy  part  of  the  fftmily ;  e^en  the  woman  whom 
Mr.  Hervey  had  fend  to  demand  the  divorce  was  omitted :  J>ut  her  huiband  it 
produced  to  fwear^  that  in  the  year  1744*  Mr.  Hervey  danced  with  Mi6 
Chudleigh  at  Winchefter  races,  and  viiited  her  at  Lainfton,  and  in  1746,  he 
heard  a  rumour  of  their  marriage.  Mary  Edwards  and  Ann  fittham,  fervants 
in  Mr.  Merrill's  family,  did  oot  contradiA  the  article  they  were  eiMuined  to, 
which  a^edged,  that  none  of  his  fervants  knew  any  thing  of  the  matter,  bat 
they  bad  heard  the  report.  So  had  MeiTrs*  kobinfon,  Hoifach,  and  Edwards* 
Such  was  the  amount  of  Mr.  Hervcy's  evidence  ;  in  which  the  wltnefTes  make 
a  great  fhew  of  seal  to  difdofe  all  they  knew,  with  a  proper  degree  of  caution 
to, explain  that  they  knew  nothing. 

The  form  of  eyamining  witneiTet  was  likewise  «bferved  on  her  part,  and  fhef 
proved  moft  irrefragably,  that  flie  pafled  as  a  iingle  woman :  went  by  het 
maiden  name  $  was  maid  of  honour  to  the  princeis  dowager  ;  bought  and  fold ; 
borrowed  money  of  Mr.  Drummond,  and  kept  cafh  with  him,  and  other 

1>ankers,  by  the  name  of  Elizabeth  Chudleigh';  nay,  that  Mr.  Merrill  and  Mrs. 

■Hanmcr,  who  had  agreed  to  keep  the  marriage  fecret,  converfed  and  cofre-^ 

ipondcd  with  her  by  that  name. 

For  this  purpole  a  great  variety  of  WitoeiTes  was  called )  which  it  would  have 
Jken  very  raih  to  have  produced  without  fome  foregone  agreement^  or  perfe^ 
underllanding  that  they  fhould  not  be  crofs-examined.  Many  of  them  cou^d 
aot  have  kept  their  fccrct  under  that  difcuiHon  ;  even  in  the  imperfedi.  and 
'Wretched  nbanner  in  whieh  crefs  examination  is  managed  upon  paper,  and  in 
Jtholie  -CQi»rts.  Therefore  not  .a  fiogle  intfirsogatory  was  :filed ;  u«r  a  ii'nglef 
wltnefs  crofs  examined,  though  produced  to  arti«les  exceedingly  <;p&li4eati^/ 
fuch  as  might  naturally  have  excited  the  curiofity  of  an  ^adverfe  ,par^  to  hskft 
vutde'funhar  enquiries.    Attorney  General^ 

Sooci 
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Soon  after  the  taking  this  affidavit,  the  lady  cxprcfTcd  herfdf 
to  the  following  purpofe  to  Mr.  H  awkins  ^  (he  faid  that  ihe 
had  had  a  great  deal  of  concern  and  agitation  of  n^und  from 
finding  that  apofitive  9ath  was  txpc&ed  horn  her  >  that  (be 
was  not  .married,  and  which  (he  had  for  fome  time  together 
expected  would  have  been  put  to  her  in  that  form  ;  that  flie 
thought  £^e  ihould  have  dropped  her  fuit  eptirely,  fo;  that 
/he  would  not  for  the  whole  world  have  taken  that  kind  of 
dire£b  pofitive  oath,  but  that  what  had  been  offered  to  her 
had  been  {o  complicated  with  other  tl)ings  that  were  cer- 
tainly not  true,  that  fhe  could  take^  and  had  taken  the  oatlw 
with  a  very  fafe  coiifcience. 

.  Thus  was  the  objeft  of  the  jaditation  fuit  obtained,  and 
in  a  fe\V  months  after  fhe  was  married  to  the  duke  o^ 
Kingfton^. 

The  evidence  given  on  this  trial  was,  the  libel*of  Chud- 
letgh  againft  Hervey  in  the  Confifiory  court ;  Hervey  againft 
Hervey,  called  Chudleigh,  in  anfwcr ;  and  Chudley  again!?: 
Hervey  itj  reply.  Sentence  of  the  faid  court  read  and  pro- 
•mulgcd  lothfof  February,  1769,  The  caveat  entered  by 
Mifs  ChutJleigh  at  Dodor's  Commons,  18th  of  Auguft^ 
2768,  The  regifterof  her  marriage  with  Mr.  Hervey,  and 
the  regifter  of  her  marriage  mth  the  duke  of  Kingfton.  The 
witnefles  examined  were. 

For    the    PROSECUTION. 

Ann  Cradock ;  to  prove  the  marriage  ceremony  fierformed;. 
the  confbHniiaatian  afterwards,  and  from  the  jLftibrmatioi» 
of  the  lady,  that  a  child  had  been  bom. 

fc  The  widow  of  Mr.  Amis,  who  afterwards  married  a  Mr.  PhiUips,  going 
il6  wait  oft^tRe  ducbefs  ibon  rfpw  her  fecond  marriage,  «  Was  it  notrcfy  |;ood« 
naoired,"  fayj  her  grace  to  her,  ^  in  the  duke  to  -wiarry  «a  eld  m«i<i?"  I  lock" 
«d  her  in  th«  face  (fays  the  witnefs)  and  finiled,  but  faid  nochiiis. 

'      Mr. 
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Mr.  Cxfar  Hawkins ;  to  prove  the  marriage  by  the  dect^* 
tion  made  to  him  by  both  the  parties,  and  the  birth  of" 
a  child. 

The  honourable  Sophia  Charlotte  Fcttiplace ;  to  prove  th6 
duchefs  acknowledging  her  marriage  with  Mt.  Hervey. 

Lord  Barrington  ;  to  prove  the  fame. 

Judith  Phillips  j  to  prove  the  entry  in  the  regifter,  of  the 
firft  marriage  by  her  former  hufband  ;  arid  the  birth  of  a 
child  from  the  information  of  the  prifoner. 

Rev.  S.  Kenchin ;  to  prove  the  hand  writing  of  Mr.  Amis# 

Rev.  John  Dennis  ;  to  prove  the  fame* 

For    the    P  R  I  S  O  N  E  R. 

Ann  Pritchard  ;  to  invalidate  the  evidence  of  Ann  Cradock^ 
by  depofing,  that  Ann  Cradock  told  her  (he  was  pro- 
niifed  a  finecure  from  the  profecutor  for  giving  her  cvU 
dence. 

J)r.  Warren ;  to  prove  that  Dr.  CoIIycr,  one  of  the  advocates 
employed  in  the  ja£litation  fuit,  was  mcapable  of  attend* 
ing  the  court  on  account  of  the  ill  ftate  of  his  health. 

Mr.  Laroche:  to  prove  that  Dr.  Collyer  had^  in  his  pre- 
fence  and  hearing,  afTured  the  duke  of  Kingfton,  that  he 
might  fafely  marry  Mifs  Chudleigh,  for  that  in  fo  doing, 
he  neither  offended  againft  the  laws  of  God  or  tmn* 

All  the  lords  found  the  prifoner  guilty  of  the  felony 
whereof  ihe  flood  indided,  one  lord  only  excepted,  who  faid 
that  (he  was  guilty  erroneoufy^  but  not  intenU6naUy.  But  on 
her  praying  the  benefit  of  her  peerage  to  be  exempt  from  the 
punifbment  which  is  infliAed  for  clergyable  offences,  namely, 
being  burnt  in  the  brawn  of  the  left  thumb  with  the  letter 
T.  after  arguments  of  council,  and  the  opinion  of  the 
judges  taken,  the  lords  agreed  to  allow  her  prayer  to  have 
the  benefit  of  Che  ftatutes,  and  fhe  was  difcharged,  paying 
her  fees. 

Of 
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Df  the  Pumjhmenu  inj&Sttd  by  the  Spiritual  Courts ^ 

Of  Penance^ 

"iN  the  cafe  of  inceft  or  ihcontlnence,  the  delinquent  is 
ufuaily  enjoined  to  do  a  public  penance,  either  in  the 
Cathedral,  pariih  church,  or  market  place  ;  bare-legged  and 
bare-headed  ^  in  a  white  fheet ;.  and  to  make  confeiSon  of 
his  or  her  crime  in  a  prefcribed  form  of  words  $  which  is 
augmented  or  moderated  according  to  the  quality  of  the. 
fault,  and  at  the  difcretion  of  the  judge.     And  likewife  for 
(mailer  faults  or  fcandals,  a  public  fatisfa^lioh  or  penance, 
as  the  judge  ihall  decree,  is  to  be  made  before  the  minifter^ 
churchwardens,  or  fome  of  the  parifliioners.     Refpe£l:  being 
had  to  the  quality  of  Ae  offenee,  and  circumftances  pf  the 
i2&^^  as  in  the  cafe  of  defamation  ^.    The  ftatute  of  CiV^ 
eumfpe^e  agiftis^  and  of  AtticuU  OIeri\  determine  the  pe- 
nance enjoined  in  ib&  court  Chriftian  to  be  corporal :  but 
the  offender  may  commute  fuch  penance  for  money;  and 
no  prohibition  frqm  any  of  the  king's  eourts  will  lay  againft 
Aich  proceedings  in  the  court  Chriftiah.     But  it  was  thought 
advifeable  in  fucceedtng  times,  that  commutation  for  pe- 
nance (hould  be  only  admitted  for  very  weighty  reafom  $ 
and  in  very  particular  ca^es ;  and  ,  therein  by  the  exprcfs 
direction  of  the  biihops  :  and  in  the  reign  of  queen  Anne^ 
the  matter  of  commutation  for  penance  was  taken  into  con- 
ftderation   by  the  convocation ;    but  their  determinations 
tucned  chiefly  on  the  manner  in  which  the  money  received 
4pr  commutations  fhould  be  applied. 


*         • 
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Of  ExiMmmmiothft. 

A  Sentence  of  the  eccleiiaftical  courts,  if  net  conforiAecf 
to  by  the  parties  againft  whom  it  is  pronounced,  19 
enforced  by  excommunication  v  which  is  twofold,  the  lef$ 
and  the  greater  excommunication.  The  kfs  is  an*  ecclefi«* 
aftical  cenAire,  excluding  the  party  from  the  partieipatioA 
of  the  facramentSr  The  greater  proceeds  fttrther;  and  ex** 
eludes  him  not  only  from  thefe,  but  alfo  from  the  company 
of  all  Chriftians.  But  if  Ihe  judge  of  any  fpiritual  court 
excommunicates  a  man  for  a  caofe  of  which  he  hath  not  ar 
legal  cognizance,,  the  party  may  have  an  adion  againft  hin^ 
at  common  law  y  and  be  is  Itkewife  liable  to  be  indided  at 
the  fuit  of  the  king  \ 

Heavy  as  the  penalffy  of  excommittiicattetr  isf  coafid^re^ 
in  a  ferious  light  ^  there  are^  noewtdiftandiiigf  many  obftf- 
nate  and  profligate  men  who  would  de^ife  the  hrufuntfmlme0 
of  mere  ecclefiafttcal  cenfiirea  ^  efpocialiy  when  pronounced 
by  a  petty  furrc^te  tir  the  country,  for  railing,  ot  coiitti- 
melious  words ;  for  nonpayment  of  feet'  or  coft's  ;  or  fof 
other  trivial  caufes.  The  common  law  therefore  kindly 
fieps  in  to  their  aid,  and  lends  a  fupporting  hand  to'  an  other- 
wife  tottering  authority  ;  for  an  excommunicated  perfon  i» 
difabled  from  doing  any  aA  that  is  required  to  be  done  by 
one  that  ii  pnbus  it  Ugedis  h$m^  He  cannot  fervv  Qponf 
juries ;  cannot  be  a  witnefs  in  any  court ;  and,  wbie&  is  ^te 
worft  of  all,  cannot  bring  an  adion  either  real  or  perfonal,. 
to  recover  lands  or  money  due  to  him  ».  Nor  is  this  the 
whole ;  for  if  within  forty  days  after  the  fentence  has  becH^ 
publiflied  in  the  church,  the  off^jider  does  not  fubmit  and 

abide 
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iUdt  hy  the  kntcttce  of  the  fpirJtUal  tttxtt;  the  Mhop  mkf 
ctiftiffr  ftich  contetrrpe  to  the  king  in  chancery " ;  tipM 
whkh  there  ifllres  out  a  writ  to  th^  fheriff  of  the  eount^  ; 
trfled  from  the  bifkop's  certificate,  ^  Jignifiedvii  i  or  front 
if»  eStBty  a  writ  di  ixco^mnnicato  aapiendo :  and  the  fheriff 
iliall  thereupon  take  the  offender,  and  imprifon  tirm  in  t1i6 
ODttntjr  goal^  till  he  is  rec6nciled  to  the  ehtireh ;  and  ftreh 
rceoncifiation  certified  to  tlie  btflnip,  upon  iJirhich  another 
Wrtt»  df  excotnmunicato  deHbettrndolShts  out  of  the  chancery, 
to  dielivcr  and  rclcafe  him  ^.-^Mbr  has  the  ftattrte  law  beert 
unmindful  of  the  fpiritual  courts  \  for  by  two  ftatutes  ^  it  is 
provided,  in  cafe  of  difobedience  to  any  definitive  fentence 
before  att  eec ie jtait teas  judsei  any  two  luKices  or  the  peacd 
may  commit  the  party  to  prifon  withdut  bail  or  mainprize^ 
till  he  entets  into  a  recognizance^  With  fuflicieiit  fureties^ 
to  give  due  obedience  to  l^e  procdfe  and  fentence  of  the 
Court.— ^Tn  a  caufe  of  jaditation  of  marriage^  the  defendant 
VdiH  ciccomaiatrieatcd,  ahd  taken  upon  a  Capiaar,  and  brought 
tip  by  a  tiabeas  Corpus;  and  exception  ^as  tidctn  to  the 
writ,  tha^  therein  no  addition  was  given  16  the  defendant. 
But  the  court  held,  that  for  aiiy  ^f  the  qaufes  mentioned  in 
tbc'ilatute  5  Eliz.  c.  23*  the  defendant's  additioh  ought  to 
be  in  the  writ,  but  that  in  other  cafes  Ao  addition  is  necef« 
fary  ^. 

Where  a  man  is  ejtcommuilicated  by  the  law  of  the  holy 
church,  Itid  he  iues  an  aflion  real  or  pejfonal ;  the  defen- 
dant may  plead,  that  be  who  fueth  is  excommunicated ;  the 
proof  of  which  refts  on  the  bifhop's  letter  under  his  fealj 
If  the  plaitttitf  cannot  deny  the  plea,  the  writ  fhall  not 
abate  j  but  the  judgment  ihall  be,  that  the  defendant  ftall 
jj^  quit  without  day  j  and  the  plaintifi^  on  procuring  his 

n  Swinb.  367.  o  F.  K»  3.  62.  P  2  7 'Heft.  VJII.  c.  aO. 

3»  ^^*  VIII.  i.  7.  q  $  S4lk.  194. 

"  Z  i      "  '  letters 


340  Criminal    LAWS 

letters  of  abfolution,  and  prodacing  them  in  proof  before 
the  court,  he  iliall  have  a  re-fummons,  or  re- attachment 
upon  bis  original}  according  to  the  nature  of  his  writ  r. 
The  greater  excommunication  renders  a  perfon  incapable  of 
making  a  teftament,  but  under  the  leflTer  he  may  \  An  ex- 
communicate perfon  is  not  rendered  thereby  incapable 
abfolutely  of  being  an  executor,  or  of  receiving  a  legacy  ^ 
but  he  cannot  be  admitted  by  the  ordinary  until  his  abfolu- 
tion  is  obtained  ;  and  confequently  he  can  perform  no  part 
of  the  duty  of  an  executor  until  exonerated  ^ 


CHAP.        IV. 

0/  tie  Puni/hments  of  fVomen  for  various  Crimes  and  Of" 
fences y  and  of  the  JVife*s  Right  of  Appeal  agaiiift  tie  Mur* 
.  derer  of  her  Hujband. 

IN  the  ages  of  ignorance  sctirf  fuperftiticrn,  volicn  thie  Homiflt 
clergy  lorded  it  over  mankind  under  the  difguife  of  rel  igion ; 
thefe  infatiable  tyrants  not  only  graiped  at  the  pofleffion  o( 
all  the  landed  property  in  the  kingdom,  but  likewife  endea- 
voured to  exempt  every  member  of  their  body  from  the 
cognizance  of  the  temporal  courts  of  judicature,  though 
guilty  of  the  moft  atrocious  crimes.  But  though  they 
pofleflTed  great  influence  over  the  crown,  and  were  fuppprted 
in  every  lawlefs  attempt  by  the  ufurpations  of  the  bifliops  of. 
Rome,  yet  they  never  could  obtain   a  total  exemption  fron* 

fecular  jurifdiftion.     The  method  of  proceeding  with  cleri- 

>    <-•  • 
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cal  delinquents,  as  fettled  in  the  reign  of  Henry  VL  was, 
to  arraign  them  before  the  temporal  court ;  and  the  prifoner 
muft  either  then  plead  the  benefit  of  his  clergy,  by  way  of 
declinatory  plea ;  or  after  conviflion,  by  way  of  arrefting 
judgment.  This  latter  way  was  moft  ufually  pra(9ifcd,  as 
it  was  more  to  th«  fatisfaAioh  of  the  court  to  have  the  crime 
prcvioufly  afcerteined  by  confeffion,  or  the  verdift  of  a  jury ; 
and  alfo  as  it  was  more  advantageous  to  the  prifoner  himfelf, 
who,  if  acquitted,  needed  not  to  make  ufc  of  the  plea  of  his 
clergy :  if  upon  fuch  trial  a  clerk  was  convidled,  no  punifh- 
ment  could  be  infliAed  on  him,  but  he  muft  be  delivered 
over  to  the  ordinary  to  be  dealt  with  according  to  the  eccle- 
iiaftical  canons,  which  adjudged  him  to  a  new  trial  before 
the  bifliop  of  the  diocefe,  or  his  deputy  •  which  court,  after 
the  parade  of  mock  juftice,  ufually  acquitted  him.  In  the 
early  periods  of  our  conftitution,  none  but  fuch  as  had  habi'^ 
tumettonfurum  clericalem  were  indulged  in  this  plea;  but 
afterwards  a  much  greater  latitude  was  given  to  perfons 
claiming  it :  for  every  one  who  could  read  was  admitted  to 
it.  Such  a  qualification  being  confidered  in  thofe  barbarous 
days  as  a  proof  of  great  learning  5  fuch  therefore  were  fty led 
lay-clerks.  But  as  knowledge  ^rew  to  be  more  generally 
diffufed,  it  was  found  that  more  laymen  than  divines  were 
admitted  to  \ht  privikgwm  clericale :  it  was  therefore  thought 
proper  to  make  a  diftiniflion  betwe/sfn  learned  laymen,  and 
real  clerks  in  orders ;  and  the  ftatiite  devifes  ",  that  no  per- 
fon  once  admitted  to  the  benefit  of  clergy,  fliall  be  allowed 
to  claim  it  a  fecond  time,  unlefs  he  produces  his  orders  : 
and  efi^e^tually  to  diftingui(h  the  perfons  of  clerks  and  lay* 
men,  all  of  the  latter  who  were  allowed  this  privilege  of 
clergy,  were  direfted  to  be  burnt  with  a  hot  iron  in  the 
brawn  of  Che  left  thum>  for  all  offences  then  clergyable, 

tt  ^HemVII.  c.  13, 
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which  cofitloues  to  be  the  law  at  this  da]r«  By  th«  coo* 
Yi&iion^  a  perfon  having  had  his  clergy^  forfeits  all  bis  gooda 
that  he  had  at  the  time  of  the  convidioo,  notwithftanding 
l)i9  burning  in  the  band.  Yet  by  buqiing  in  the  hand  he 
is  put  into  a  Rapacity  of  purch^fing  and  letaining  otbef 
goods.  And  prefei^tly  upon  his  burning  in  the  band,  be 
ought  to  be  reftored  to  the  poftffon  of  his  lands,  and  from 
^nceforth  to  enjoy  the  profits  thereof.  And  it  feems  tjiat 
it  itftores  the  party  to  his  credit,  and  confeque^itly  enables 
him  to  be  a  good  witnefs.  And  it  is  holden,  that  ^ter  ^ 
man  is  admitted  to  bis  clergy,  it  is .  a£iionable  to  call  hini 
felon }  becauie  his  o&ence  being  pardoned  by  the  ftatute^ 
all  the  infamy  and  other  confequences  of  it  are  pin^ec) 
away  ^.  A  fubfequent  ftatute  further  enaifb  ^,  that  lords  of 
parliament,  and  peers  of  the  realm,  may  have  the  benefit  of 
^Icrgy,  equivalent  to  that  of  the  clergy,  for  the  iirft  offence^ 
although  they  cannot  read,  and  without  being  b^rnt  in  the 
band,  for  all  offences  then  clergyable  to  commoners.  It  la 
f^w  in  the  power  of  the  judge  to  retcommit  lay-oScndera 
fpnvi£ted  of  clergyable  offences  to  prifon,  for  ;my  time  not 
fxceedin^  a  year ;  but  this  benefit  of  clergy  does  not  extend 
to.  women ;  for  by  an  exprefs  ad  of  parliament  it  is  dire£led^ 
that  women  convjAed  of  fimple  laroenies  under  the  value  of 
|0S.  iball  be  burnt  in  the  hai^d,  whipped,  flocked,  or  im-* 
prifonedi  for  any  time  not  exceeding  a  year,  (for  they  wero 
pot  called  ^pof)  to  read)  i  and  by  a  fubfequent  ftatute  ^,  a 
woman  being  convi^ed  of  an  offence  for  which  a  man  maj 
hav^  his  clergy,  (ball  fuffer  the  fame  puniihment  that  a  mai^ 
(ball  fuffer  that  has  th^  benefit  of  his  clergy  alljowed  \  that  is^ 
^a)l  be  burnt  in  the  hand,  and  further  kept  in  prifon  as  tht; 
fourt  (hall  fee  fit,  not  ejiceed^ng  one  year }  but  the  benefit 
pf  this  ^tutf  ^an  he  |>leaded  only  once  ^    Such  wsas  the 

▼  ^  H.  H.  3SS,  389.    I  W*wki  3#4«  ^  I  £aw,  VI.  c.  xs« 
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law  «litil  the  beginning  of  the  prefent  centary ;  wben  ibr 
^rifdom  of  the  kgiAature  perceiving  the  unfittieftof  alld^itg 
m  indulgence  to  the  learned  and  «ireil  educated  wkocommft 
offenoeat  which  was  denied  to  the  ill!eei9(e,  cna£led^ 
(A.  D.  1^06)  *  that  the  benefit  of  clergy  £hall  be  granted  to 
all  fuch  whofe  crimes  admit  of  it,  without  making  the  ability 
to  read  the  condition  of  obtaining  k^  But  it  being  foon 
found  that  the  law  holding  forth  fuch  extended  lenity,  did 
not  "fufficiently  deter  evit  difpofed  perfons  from  oommittiiig 
the  lower  degrees  of  4elony;  to  curb  fuch  (pirit  mote  ef- 
fectually, without  having  recourfe  to  the  rigour  of  dajrital 
|)Uniflimonts,  it  was  ena^d  *,  that  when  any  perfon  fhall  bt 
€onyt£bed  of  any  larceny^  either  great  or  petit,  aiid  ihall  bb 
lentitled  to  the  benefit  of  clergy,  and  liable  only  to  tfxe  pe« 
tiakits  of  burning  in  the  hand,  or  Whtppifig  ;  the  cdurt  in 
dieir  difcretion,  inflead  of  fttch  burning  in  the  hand,  or 
.whipping,  f^ay  dired  fuch  offenders  to  be  traofported  to 
America  for  feveja  years ;  an^  if  they  return  within  that 
time,  it  Iball  be  felony  without  benefit  -of  t]ergy«  A  very 
tnaflerly  expounder  p(  the  law  remarks,  that  the  conjunAioh 
and  here  ufed^  feems  to  render  the  (enteiifseof  transportation 
not  properly  to  eictend  to  women,  or  to  perfons  conviAed  of 
petit  larceny,  which  was  not  a  clergyable  ^fence  ^»  Upon 
the  whole  then  it  appears,  that  women  cannot  claim  the 
benefit  of  their  clergy,  but  the  bqpe^  of  the  ftatute,  which 
is  equivalent  to  it.  Before  the  paffinjg  of  which  law,  women 
Were  entitled  to  ^o  mitigation  of  the  puoifliment  for  felo- 
nious offi^ces.  And  now  a  woman  who  bath  once  been 
admiued  to  plead  the  bene^  0f  th^  ftatnte,  as  well  as  a 
man,  not  being  within  holy  orders,  who  hath  once  been 
admitted  to  hia  clergy,  fliail  pot  be  allowed  die  fame  plea  a 

k  5  Ann,  c«  ti,  M  40eo.  I.  c.  f  I.    6  Ceo,  l^  c.  %^,  ^  BUekfU 

h.  IV.  c.  %%, 

^  ^  fecond 
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iecond  time,  upon  being  found  guilty  of  a  fecond  fdoniou^ 
offence.  It  is  now  decided  that  a  perarefs  guilty  of  a.  felony 
to  which  the.  benefit  of  the  ftatute  extend^  (ball  bt  di^ 
charged  without  buraing  kr  the  hand  ^«   , 

Pumjhnunt  of  a  Woman  guilty  of  Treafon. 

npHE  judgment  againft  a  woman  for  high  treafon  is  not  thf 

,     {gme  as  againft  a  man  traitor,  viz*  to  be  banged,  cut 

jdo.wn^alive,  have  th^  bowels  tak^n  out,  and  theJ[H>dy  quas^ 

'KTpdi  but  ibe  is  to  be  drawn  to  the  place  of  execution^  and 

there  burnt.     For  the  public  exhibition  of  their  bodies,   and 

.di(in^nhering  them,  in  the  faoie  manner  as  is  pradifed  to 

the  n)€n,  would  be  a]  violation  of  that  natural  decency  and 

delicacy  inherent,  and  at  all  times  to  be  cherifhedjni.tbe  (ex. 

And  the  humanity  of  the  Englifb  nation  has  authorized  by 

a-tacit  confenty  an.  almoft  general  mitigation  of  fucb  part  of 

their/judgments,  as  favours  of  tortur&and  cruelty  i  a  fledge  or 

hifrdjLe. being  allowed  to  fuch  traitors  as  are  condemned  to  b^ 

drawn  ;  and  there  I^^ing  very  few  inftances  (and  thofe  accir 

.detital  ^nd  by  negligence)  of  any  perfon  being  embowtlled 

pr  burnt,  till  previoufly  deprived  of  fenfation  by  ftrangling. 

If  a  wife  kills  her  huiband  (he  is  guilty  of  petit  treafon, 
and  is  to  be  punlihed  accordingly  ^  ;  and  even  if  fhe  be 
divorced 'tf  minfa  et  thoroy  ftill  the  vinculum  matrimonii  fub- 
iifts ;  and  if  ihe  kills  fuch  divorced  hufband  fhe  is  a  traitrefs  ^. 
The  idea  of  the  punifliment  for  women  guilty  of  petk 
treafon,  fays  Sir  William  Blackftone^,  feems  to  have  been 
handed  down  to  us  from  the  laws  of  the  ancient  Druids, 

c  Trial  of  the  duchefs  of  Kingilon.  ^  %  H^wk.  444,  2  H*  P*  C.  399. 

e  I  H.  P.  C.  381.  f  Com.  b.  IV.  c,  14. 

which 
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vvbich  condemned  a  woman  to  be  burnt  for  murdered  her 
hufband.  And  his  opinion  is  founded  on  the  following  paf- 
fage  in  Cafar  de'Bell^  GaL  lib.  vi.  yi  19.  Viri  in  Uxsra 
^cuti  in  liber  OS  J  vita  necifqitis  habent  pvtejlatem ;  ii  quum  pater 
Jamlia  illuftriore  ioco  natus  decejfet^  tjus  proplnqui  conv^niunt  $ 
ef  ii  morte^  ft  res  infufpicionem  vemty  d^  uxoribus  in  JirviUm 
modum  quafiianem  habent  ^  et  Ji  compirtum  £/?,  igni  atq^  ^-n 
nibus  termentis  excrutiatas  interficiunt»  If  the  huiband<  ma* 
licioufly  kills  his  wife,  it  is  but  murder  s.  If  a  woman,  beii^g 
a  lunatic,  kills  b^r  hufband,  or  any  other,  it  is  no  treafon 
or  felony  in  her  who  was  jdeprived  of  her  underftanding  b/ 
the  Z&,  of  God  ^. . 


A  Woman  capitally  conviSled^  pleading  Pregnancy. 

r      •  • 

A  Wpman  capitally  convidled,  and  pleading   pregnancy,! 
will  procure  the  refpite  of  the  execution  of  the  fen- 
^nce  paiTed  upon  her  ;  if  it  be  found  that  the  plea  is  a  good 
one :  to  determine  which,  the  judge  muft  direct  a  jury  of 
twelve  matrons,  or  difcreet  women,  to  enquire  into  the  fad  ; 
and  if  they  bring  in  their  verdiA  quid  with  child^  for  barely 
%vith  childy  unlefs  it  be  alive  in  the  womb,  is  not  fufficient ; 
^j^ecption  is  flayed  till  fhe  be  either  delivered,  or  proves  by 
the  courfe  of  nature,  not  to  have  been  with  child  at  all.  But 
if  file  once  has  had  the  benefit  of  this  reprieve ;  and  has  been  ' 
delivered  ;  if  after  that  (he  becomes  again  pregnant,  Ihe  is 
pot  allowed  to  make  the  fanie  plea  as  before ;  for  ihe  may 
be  executed  before  the  child  is  quick  in  the  womb,  and  her    , 
incontinence  ought  not  to  caufe  the  fentence  of  the  law  to 
^e  evaded  \ 

«  Bait*  c.  58.  ^  P*rk.  364,  5.  |  1  H.  P,  C.  ^6^* 
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mgn  a  Wman  is  not  punifiahUfor  a  felonhus  AH. 

TF  a  fiita  commit  any  crfme  which  m  confidered  as  fcfony 
^rithoBt  the  benefit  fi  ckrgy,  a  wife  is  not  ikemed  am 
•cceflkry  by  the  receipt  or  concealment  of  her  faufband. 
For  a  feme-coTert  is  always  confidered  by  the  law  as  aifting 
under  the  atithority  and  direAion  of  her  hu(band,  and  there*- 
fore  tt  is  confidered  as  her  duty  to  conceal  and  fecrete  htm» 
But  thotiigh  the  law  ipealcs  this  language  in  behalf  of  the 
wife,  yet  in  every  other  inftance  it  is  fo  ftrift,  where  a  fe« 
lony  is  adually  committed^  that  the  neareft  relations  of  the 
perfon  fo  offending,  who  receive  or  aid  him,  are  deemed  ac- 
ceflaries  after  the  fa£t.  For  if  the  hufband  affiils  his  wife 
who  has  como^itted  a  felony,  he  becomes  an  acoefiary  ex 
foftfaSio :  fo  alfo  if  the  parent  affifts  the  child,  or  the  child 
bis  parent ;  one  brother  another  ;  a  mailer  bis  fervant ;  or 
^  lervant  his  mafter,  they  are  confidered  in  the  like  degree 
of  guilt  K  But  if  the  wife  alone,  the  hufband  being  igno-.* 
rant  of  it,  receives  any  other  perfon  being  a  felon,  the  wife 
becomes  an  acceflary,  and  not  the  hufband  :  but  rf  the  huf* 
band  and  wife  both  receive  a  felon  knowingly,  it  is  adjudg- 
M  the  z(k  of  the, hufband  only,  and  the  wife  is  acquitted, 
A  feme-covert  ihall  not  be  puniihed  for  committing  any  theft 
in  company  with  her  hufband  |  the  law  fuppofing  that  (he 
did  it  by  the  coercion  of  her  hufband  |  but  the  bare  com^ 
inand  of  her  hufband  fhall  be  no  excufe  for  committing  a 
theft  if  he  was  not  prefent ;  much  lefs  is  (he  excufed  if  (he 
commit  a  theft  of  her  own  voluntary  aft.  And  for  fuch 
atrocious  crimes  as  tceafon,  murder,  or  robbery,  (he  is  liable 
to  fufFer,  although  the  fa£t  was  committed  in  company  with 
her  hufband,  or  by  his  coercion  \  And  fuch  coercion  is 
alwatys  pnfwncd  until  the  contrary  appears  in  evidence  "*. 

^  2  Hawk.  320.  ^  X  Hawk.  2«  ">  |  H.  H.47. 

An 
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Aa  siccciTary  befora  the  fa£t  commiUed,  is  he  that  being 

i^f(?nt  at  th^  time  K>f  the  felony  cQipnoitted,  doth  yet  procuri^ 

'  «        ... 

founfol,  command^  or  abet  anpther  to  conjimit  a  felony;, 
Acceflarie$  gfter  the  fa^lare,  where  a  perfon  knowing  the  fe« 
}oP7  to  have  been ^^oinmitted  by  another,  relieves,  comforts,  or 
jaffift3  the  felon.  A  man  may  be  an  a^ceOary  to  ^n  acceflary^ 
by  receiyif)|r  him^  knowing  bin»  tp  be  an  ac^ei&ry  to  % 

App0al  hj  a  Tfyk  $n  tbt  Afurdir  ^f  hr  Hufi(m4f  . 

A  Wife  may  appeal  againft  the  murderer  of  lier  huibandii 
or  in  the  cafe  of  manflaughter  \  and  (he  alone  can  do 
jt,  to  the  exdufion  of  alt  other  relattont,  except  the  heir 
|i>ale  on  the  death  of  his  anceftor  \  but  this  right  to^  appeal 
js  veiled  only  in  t)ie  four  neareft  degrees  of  blood.  An4  lA 
C^afe  the  wife  marries  again  pending  the  appeal^  it  becomes 
void  ;  or  if  (he  marries  in  the  interval  betweea  judgment 
dUd  execution,  the  execution  is  flayed.  If  the  perfgn  killed 
leaves  a  wife  fr<re  from  the  imputation  of  his  murder,  flip 
poly  and  not  the  heir  ihall  have  the  appeal.  If  there  be  oa 
wife»  and  the  heir  is  accufed  of  the  murder,  the  perfon  .who 
liext  to  him  vjrould  have  been  heir  nuile  0iall  bring  the  appeal, 
if  he  be  within  the  limitted  degrees  of  gonf^nguipity.  If 
jthe  wife  kills  her  huiband^  the  heir  may  appeal  her  of  the 
(death  $  and  by  the  ftatute  of  Gloucefter  ^,  all  appeals  of 
murder  muft  be  fued  within  a  year  and  a  day  after  tb^  death 
pf  the  party  p.  But  if  the  murderer  has  been  found  guilty 
pf  manflaughter  on  an  indiflment,  and  has  had  the  benefit 
tst  clergy,  and  fuflfered  the  judgment  of  the  law,  he  cannot 
afterwards  be  appealed^  If  a  man  againft  whom  judgment 
|)as  been  given  in  a  cafe  of  high  treafon  or  felonyy  be  flaiu 

P  2  Hawk.  315.    I  H.  Hf  fiz,    f  Hav]L.  320.  «  6  Edw.  I.  c.  9. 

withoyl: 
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without  authority  of  law,  his  wife  Ihall  have  an  appeal. 
For  though  his  hdr  is  barred  by  the  attainder,  if  it  be  high 
treafon,  which  corrupts  the  blood,  and  diflblves  all  rela- 
tions  grounded  on  confanguinity,  yet  the  relation  grounded 
tn  the  matrimonial  contract  continues  till  death  ^.  In  all 
appeals  of  murder,  the  appellaht  muft  fee  forth  the  of- 
fence with  the  utmoft  certainty ;  declaring  the  fzSt ;  in  what 
part  of  the  body }  the  year,  day,  the  town  or  place  where 
the  deed  was  done  ;  and  with  what  weapon.  And  it  muft 
likewife  be  defcribed  by  fuch  words  of  art,  as  the  law  has  ap- 
propriated to  that  purpofe  %  . 

Of  the  Crime  of  killing  a  Child  in  its  Mother's  JTomk 

A  S  foon  as  an  infant  is  able  to  flir  in  its  mother's  womb, 
it  becomes  an  object:  of  protection  in  the  eye  of  the 
law ;  therefore  if  a  woman  is  quick  with  cliild,  and  by  a 
potion  or  otherwife  flie  killeth  it  in  her  womb  ;  or  if  any 
one  beat  her,  whereby  the  child  dieth  in  her  body,  and  Ihe 
is  delivered  of  a  dead  child ;  this,  though  not  murder,  was 
by  the  ancient  law  accounted  homicide  or  manllaughter ; 
but  latter  authorities  have  thought  it  to  be  a  great  mifpri- 
fon  only.  But  if  the  child  be  born  alive,  and  afterwards 
die  of  the  potion  or  bruifes  it  received  in  the  womb^  it  is 
murder  in  f^ich  as  adminiilered  or  gave  them  % 


<  }Inft.ii5.  r^  Hawk.  177.  *  j. Hawk.  So.    3X0^.50. 

iH.P,C.433. 
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Of  the  Laws  concerning  Parents  ani  CbHdren  5  and 

ibe- Inter  efts  of  Infants. 


C    H   A    P.      I. 

Of  Parent  and  Child. 

Of  the  Rights  of  Parents. 

TH  £  Romans  entertained  fuch  exalted  notions  of 
the  rights  of  parents,  that  their  laws  Invefted  a 
father  with  the  abfolute  power  of  life  and  death 
over  his  child  :  and  the  fame  law  feems  to  have  prevailed 
among  the  aborigines  of  this  ifland  ^.     But  gradually  this 

*  Csdar  4e  Bell/Cal.  b.  VI.  fed.  19,     See  the  quocatioil  in  'pa^  345* 

tmlimitcd 
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iinlimited  power  among  the  Romans  became  reftrainfed ;  and 
ilw  fittbcr  Wat  no  longer  confidcitd  as  juftifiabtem  kittmg  im 
child,  even  if  he  had  committed  fome  atrocious  crime.  But  a 
father's  authority  over  his  children,  though  reftrained,  was 
to  the  laft,  fo  long  as  that  empire  fubfifted^  extremely  great ; 
infomuch  that  whatever  property  a  fon  might  ac<(uire  by 
induftry,  or  by  fortuitous  events,  it  vefted  in  tht  father  for 
his  life^  fo  as  to  entitle  him  to  the  entire  profits  of  fuch  in-« 
come,  he  being  onty^requlnsd  to  leave  it  unimpaired  to  his 
ion  at  his  death  ^.-^By  the  laws  of  England,  a  father  only 
acqoii^  a  rightful  authority  ovey  his  children ;  for  they  gi^ 
ho  power  to  the  mother,  only  confider  her  as  entitled  to  $k 
dutiful  and  reverential  regard. 

Parents  are  confidered  as  boufid  in  duty  to  maintain  their 
children,  both  by  tholaw  of  nature^  and  their,  own  propef 
a£l,  in  bringing  them  into  the  world  ;  by  which  they  enter' 
jilt»  a  voiiHlCcii^  oMig^tioii  lo  chdeavotir,  as  far  as"  in  i^iaif 
lies,  that  the  life  which  they  have  imparted^ihall  be  fupported 
and  preferved.  By  which  incontrovertibk  reafoning,  chiU 
dren  have  a  right  to  receive  maintenance  from  their  parents  i 
Mid  a  celebrated  politician  has  obferved,  that  ^^  the  efta-< 
blifhmentof  marriage  in  all  civilized  ihrtes  is  built  on  this 
natural  obligation  of  the  father  to  provide  for  his  children  v 
for  that  afcertains  and  makds  known  the  perfon  who  is  bound 
to  fulfil  this  obligation  ;  whereas  in  promifcttous  and  illicit 
commerce  between  the  fexes,  the  father  is  unknown,  and 
the  mother  finds  a  thoufand  obftacks  in  her  way^  Shame^ 
remorfe,  the  conf!raint  of  her  fe^,  and  the  rigour  of  the: 
laws,  that  flifte  her  inclinations  to  perform  it ;  and  belicfes^^ 
i&e  genersdly  wants  ability  ^/^  It  is  upon  this  principle  that 
cur  laws  oblige  the  father   and   mother,  grandfather  and 

» 

^  T\£,  tS.  «r  tu    QIU;  S, 47*  lo^    laft. a.  9*  Xr  <  hefy.im  U 

grand* 
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|p^(!mother,  of  poor  impotetit  perfom^  to  maititaisi  fticb 
their  iffite,  if  of  fufiictest  ability  for  that  purpofe,  in  focb  ^ 
maitaer  as  fhalt  be  fixed  and  rated  at  the  qitarter  (etthnt  of 
the  peace.  And  if  a  parent  runs  away  and  feam  bl* 
diiMreHy  the  churchwardens  zni  overfeers  of  the  parlOl 
^}1  feize  his  rents^  goods,  and  chattels,  and  difpofeo^ttiemf 
towBtds  their  relief  <^«  And  it  is  now  fettledf  to  be  taw,  tb^l 
if  a  mother  or  grandtfiother  marries  again,  and  was  before 
focb  feeond  marriage  of  fufficient  ability  to  keep  the  chU)d^ 
the  buiband  ihall  be  charged  to  maintain  it ;  the  law  eonfi* 
deling  the  nataral  obligation  which  was  upon  the  woman  m 
the  light  of  a  debt  when  fingle,  and  therefore  fubjeda  her 
hulband  todifchargeit,  as  in  the  cafe  of  all  odier  debts«. 
Sut  the  obligation  on  the  huiband  ceafes  on  the  ie^th  ot  his 
Wtfe^  tite  rekeion  being  then  difiblved^  Upon  a  motion  to 
qualh  an  order  of  juftlces,  upon*  the  father  to  maintain  bit 
wife's  daughter  by  a  former  huftand,  his  wife  bemg  dead  ; 
the  court  decreed  that  the  hufband  oug^  to  prqvidc  for  the 
ckittghter-in«'bw  during  tbe  wife's  life,  in  the  right  of  hie 
wift  ^  but  when  the  wife  dies  the  relationlbip  is  difiblved^ 
and  he  is  not  by  any  means  obliged  to  provide  fer  dte 
daiighter«in»law  after  her  mother's  death  \  But  a  father  ie 
aot  bound  to  maintain  his  fon's  wife,  as  was  determined  in 
tM  cafe  of  tbe  king  againft  Dempibn,  M,  7^  Geo^  II.  It 
was  moved  tx>  quafh  an  order  upon  tbe  father  to  pay  a  certaia 
ftirm  weekly  to  his  'fon's  wife ;  his  fon  having  nm  away  Iran 
ber  as  ft>on  as  be  married  her ;  and  ibe  having  had  a  child*  in 
tbe  mean  time.  To  this  order  two  exceptions  were  taket)^ 
ift;  That  it  appears  the  fon's  wife  was  an  adultrefs,  and 
tbajt  a  firntence  of  divorce  a  men/a  it  th^r^  had  been  pro* 
ftounced  for  adultery,  and  therefore  the  huiband  himfelf 
would  not  have  been  bound  to  maintain  her,  much  more  the 

*  43  Eliz.  c.\3?*  c  T,  9,  Acn  Q;.  againft  Clfenthaittr    ^fi^»  J9,  4Ju 

*ufl^a/ld/;», 
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buAfand's  father  could  not.  To  this  it  was  anfwered,  2ni 
sdldwed  Isy  the  courts  that  whatever  eBe&  this  z£t  of  the  wife 
fiiight  have  upon  the  hulband,  it  could  not  have  any  upon- 
the  pariih*  2d.  It  was  objeded  that  the  (latute  extends  only 
Id  natural  relations^  and  the  court  was  of  opinion  that  this 
objedion  was  tonclufive^.  Nor  does  it  appeafr  that  the 
fon-in-la\)fr  is  bound  to  maintain  his  wife's  mother.  Pratt 
chief  juftice.  By  the  law  of  nature  a  man  was  bound  to 
take  care  of  his  own  father  and  mother,  but  there  being  no' 
temporal  obligations  to  enforce  this  law,  it  was  found  ne* 
Ceflary  to  eftablifli  it  by  a£tof  parliament ;  and  that  can  bd 
€jttended  no  further  than  the  law  of  nature  went  before  ; 
and  the  law  of  nature  doth  not  reach  to  relations  in  law^^' 
If  the  father  be  living,  but  is  not  of  ability  to  maintain  biti 
child,  the  grandfather  being  of  ability,  may  be  compelled  to 
keep  the  grandchild  ^.  But  whether  by  this  a£i:  of  Elizabeth 
the  obligation  of  maintenance  is  laid  on  grandchildren  to- 
wards their  grandfathers  and  grandmbthers,  hath  not  been 
deteimincd  by  any  cafe  before  a  coyrt.  Holt  chief  ju dice 
aflferted^  that  the  word  children  in  the  ftatute,  fliould  be  un* 
derftopd  to  extend  to  grandchildren  K  But  this  obligation 
onthc  parents  to  maintain  their  children  extends  no  further 
after  they  become  of  age, .  or  twenty-one  years,  than  to  fuch 
as  are  impotent,  or  incapable  of  procuring  a  fufafiftence  for 
thcmfelves  by  their  induftry.  Nor  does  the  law  exzSt  ar 
liberal  allowance :  for  the  forfeiture  on  withholding  this 
fupport  is  only  20s.  a  month )  but  then  it  muft  be  remem^ 
bered  that  the  ftatute  by  which  this  forfeiture  i»  incuivedy 
has  been  enaded  fo  long  fmcc  as  the  year  1601,  fo  that  the 
intention  of  the  legiflature  at  the  time  of  enzikltig  this  law  t9 
now.almoftrdefeaced  by  the  great  difference  in  the  value  of 

^  Str.  955«         ^  Cafe  of  the  king  againflMunden,  T.  5.  Geo,  Z.  Str.  1^ 
b.Car«  of  QjiecD  againfi  J^yce^  M.  6  Ann,  Via.  tic  Poor,  c.  2.  ^  Cafe 

of  S.  2X0. 
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tabbfjnoWy  aod  at  the  time  of  laying  on  the  fine,  by  the 
iuq)id  flow  of  wealth  from  the  eaftcrn  and  weftern  quarters  o^ 
the  globe  into  Europe. .  But  the  obligations  laid  on  naturaj 
relations  to  maintain  each  other,  is  confidered  to  extendi 
furtfaeir  than  the  penalty  incurred  by  the  ftatute,  in  cai^  of 
ability  in  the  party :  as  appears  by  the  cafe  of  the  kingagaiiils 
Robinfon,  T,  u  &  33  G.  II.  The  defendant  was  indicftea 
ibr  refufuig  to  obey  an  order  of  fefEons,  for  maintaining  his 
tm)  infant  grandchildren.  It  was  moved  in  arrefl  of  judg- 
ment, and  urged,  that  this  is  a. new  offence  i  and  where  a 
ftatiOe  creates  a  aew  offence^. and  gives  a  particular  penalty^ 
and  a  fpecifie^methcd  of  recovering  the  fame,  that  courfe 
ought  tp  be  purfued,  and  the  party  fliall  not  be  punifhed  by 
ifidt^ment.  By  lord  Mansfield  chief  juftice.  The  rule  19 
certain,  that  where  a  ftatute  creates  a  new  offence  by  prohi« 
biting  ^nd  making  unlawful,  what  was  lawful  before,  and 
a^ij^inta  a  fpectfic  remedy  a^ainft  fuch  new  offence,  by  ^ 
particular  fanflion,  and  particular  method  of  preceeding, 
ihak  method  muft  be  purfued,  and  no  other.  But  where 
the  ofiTcnee  wat  antecedently  punifhable  by  a  common  law 
proceedings  and  a  ftatute  prefcribes  ^  particular  remedy  by 
a  fummary  proceeding,  there  either  method  may  be  purfued^ 
and  the  profecutor  is  at. liberty  to  proceed  either  at  con^mon. 
law,  or  in  the  method  prefcribed  by  the  ftatute.  Becaufc^ 
there  the  fanAion  is  cumulative^  and  doth  not  excludie  the 
common  law  paoiihment*  lii  the  prefent  cafe  a  remedjt 
caufted  before  the.  flatute  of  4a  Elizabeth,  for  dilbbedienc9 
la  aA  order  t>fjufti'ces  is  an  offence  indiSableatcpmmoa  law*. 
So  that  here  are  two.  remedies  \  one  to  proceed  by  way  of^ 
indLflmeat  for  difobeying.the  order,  where  tho  weekly  pay- 
naent  i&  neglefed,  or  refirfed  to  be  made  j  the  othqr  to  diftraia 
foE  the  20s.  penalty,  after  ncgleA  of  payment  for  a  month 
The  former  method  has  been  taken  in  the  prefent  cafe :  arid 
fbfiftrT«=:fltr  ioM  Put  aw  indiftfoerit  will  te  fer  di&SejrMg 
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an  oriet  of  fefEons.    And  the  court  were  unanimoufly  of 
opinion,  that  the  judgment  ought  hot  to  he  arrefted*^.    It 
,  has  been  further  found  expedient  to  refcue  children  from  art 
unnatural  antipathy  which  their  parents  might  conceive- 
againft  them,  in  confequence  of  religious  bigotry.     There* 
fore  it  is  enabled,  that  if  any  Popifli  parent  dialt  refafe  to 
allow  his  Proteftant  child  a  fitting  maintenance,  with  a  view 
to  compel  him  o^  h^  to  change  their  religion,  the  lord 
chancellor  may^  by  an  Order  of  court,  dblige  him  to  make  a 
reafonable  and  proper  provifion^    AfterthepaiBng  of  which 
Afl  a  circumftance  haippened  which  was  not  then  forefeenir 
The  only  datighter  of  a  wealthy  Jew  embraced  chriftiainity^ 
for  which  her  father  turned  her  oat  of  doors,  and  reflifed  ta 
afford  her  any  slffiftance  ;  (he  applied  to  the  lord  chancellor 
for  relief,  but  the  court  Was  of  opinion  that  flie  cotild  ckumr 
none,  which  occafioned  another  aA  of  parliament  to  be 
pafled,  by  which  Jewifli  parents  were  fubjeSed  to  the  autho- 
rity of  the  lord  chancellor^  exadly  in  the  fame  manner  a» 
thofe  of  the  Romifli  perfuafion  by  the  former  aA,  when 
their  children  embraced  proteftantifm*.      The  father   is' 
confidered  as  ini  duty  bOund  to  give  h^ children  an  education 
fuitable  to  his  rank  and  ftation  iti  hfc  ^  but  no  cotnpuKorf 
law  exifts  agkiAft  fuch  cfuft  and  unn^j^nral  fathers  zs  are 
totally  indifferent  about  the  future  welf|re  of  their  bffsprmg^ 
and  fuffef  them  to  be  expofed  to  the  fatal  confequences  tvhicll 
follow  from  an  eafly  habit  of  rgnoraftce  and  idlc^neft.    In-< 
deed  many  v^holefome  laws  ha:i^^  beeft  made  vrith  a  defign  tcr 
prevent  the  children  of  the  poor  from  being  inkStcd  witb 
thefe  baneful  qualitiei*    The  numerous  chartty  fchools  in 
every  part  of  England  have  a  very  falutary  tendency  to  ren« 
der  the  infant  poor  tradable  aAd  orderly  ;  and  perbafps  fadt 

regulations  are  the  only  means  which  can  be  pi^ofierly  tak^if 

'*■       .  •    ' 
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io  guard  againft  the  negled  and  indiiFerence  of  poor  parents 
to  their  children,  and  prevent  the  injuries  which  the  ftate 
fuftaifis  from  a  profligate  and  fordid  body  of  poor.  And^ 
further,  the  overfeers  of  parUhes  are  empowered  by  the 
ftattttes  for  apprenticing  poor  children,  to  place  them  out  at 
the  public  expence,  in  fuch  a  manner  as  {hall  render  them  of 
advantage  to  the  community,  according  to  their  abilities  and 
fiation.  '^  It  is  not  eafy  to  imagine  or  allqw,^^  fays  baron 
PuflFendorf,  <*  that  a  parent  has  conferred  any  cbnltderable 
benefit  upon  his  child  by  bringing  him  into  the  world,  rf  he 
afterwards  entirely  negleds  his  culture  and  education,  and 
Aiffers  him  to  grow  up  like  a  mere  beaft,  to  lead  a  life  uielefff 
to  others,  and  ihameful  to  himfelf.  Yet  the  municipal  lawa 
of  moft  countries  feem  to  be  defe£live  in  this  point, .  by 
not  conAraining  the  parent  to  beftow  a  proper  education 
upon  his  children.  Perhaps  they  think  it  puniihment 
enough  to  leave  the  parent,  who  negleds  the  inftru^pnof 
his  fj^mily,  to  kbour  under  thofe  griefs  and  inconveniences 
which  his  family  fo  uninftru^led  will  be  fure  to  bring  upoA 
him°."  The  attention  of  our  laws  feem  to  be  principally 
directed  to  prevent  the  principles  of  Popery  being  inftilled 
into  young  minds:  for  by  two,  a&s  of  parliament  it  is 
enacted  %  that  if  any  perfon  fends  any  child  under  his  go*, 
vernoient  beyond  the  feas,  either  to  prevent  its  good  educa- 
tion in  England,  or  in  order  to  enter  into,  or  refide  in  an/r 
Popiih  college,  or  to  be  inftru£led,  perfuaded,  or  itrength- 
ened  in.  the  Popiih'  religion,  in  fuch  cafe  the  child  itfelf  is 
fubje£led  to  certain  difabilities,  being  thereby  difabled  from 
taking. any  gift,  conveyance,  descent,  vdevife,  or  otherwife^ 
of  any  lands  or  goods  until  they  conform.  The  parent,  or 
perfon  fending,  (hall  forfeit  ioqK  which  (hall  go  to  the  fole 

n  Puffend.  L.  of  K  &  N.  b. ^.  c.  a.  Ted.  ia«  o  t  Ja.  tr^i*  4«, ' 
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^biM4  benefit  of  bim  thsit  thfH  di&over  the  oficnce  ;  aii4 
bf  a  riibie(|iient  (bliite  P,  if  anjf  pftretit  or  odier  ^all  fend 
te  conveyr.  aqy  perfenbeyood  fea^  to  enter  Into,  or  bie  refident 
11^  or.  traineil  up  in  aiqr^  prkky^  ^bey,  nunnery,  .Popifll 
oacvoficj)  coUegf 9  or  fchool^i  or  houfe  of  Jieffittt,  or  prieftsf 
or  any.  private  Popiih  family^  in  order  lo.be  inftru^ed^  per^ 
loaded^  or  confirmed  in  the  Popiih  religion  i  or.  fliall.  con* 
tribiifie  arty  thjng  tx>viiardt  their  maintenance  «rhen  abroadt 
by  any  pretext  whatever ;  tbeperibn  both  fending  and  fent^ 
ibaU  be  difiibled  from  fuing  in  law  and  equity ;  or  to  be  exe- 
^utor^or  adminiftrator  to  any  perfon ;  or  to  eiy^  any  legacy. 
or  deed  of.  gift,  or  to  bear  any  oftce  in  therealai;  >  and  ibaji 
fiarftat^a)!  hie  goods  and  cbatleis  ;  and  likewifeaU  his. real 
cfl^teibr  life*  But  thefe  penal  flatutes  feem  not  to  hava 
efiioftaaUy  pravented  the  pradice  which  they  pfohibit. 

Although  there  are  no  positive  laws  to  compel  a  father  ea» 
gi¥«  his  ehiWren  a  proper  education,  yet  the  law  intreft»  a 
father  wkh  a  power  fufficient-  to  keep  bis  chitdnen  in  fab* 
Jedion  and  obedience.  He  may  lawfully  correal  his  chIM 
whilft-undarage;  and'hisconftnt  is  now  become  abfidute^ 
neceflfary  to  tbe  marriage  of  a  child  during  minority  ;  anJ 
that  being  wirtiheU  renders  a  marriage  void.  But  our  lau^ 
gives  aparent  no  right  in  the  property  of  his  fon^  a^i^r  furchn^ 
than  by  making  bim  the  guafdian^  or  truftet  of  his  chM 
during  bis  minority^  Sut  when  *the  minor  cotnes^of*  agt^ 
the  father  i»  bound  to  render  an«  account  of  the^fi^uce^ 
Further,  he  may  claim  the  benefit  of  bis  chikheii's  labour 
whilfb  he  fupports  them,  and  they  Uve  with  hkn^  Atthep* 
s^  of  tvrenty-«one  yeanr  the  ]power  of  the  fiSlher  C4iales  ^  bi^ 
until  theft  it  is  net  dtflMvedevMi  by  his  death,  fyf  hf^majfl 
by  will  appoint  a  guardian  to  hi$  children^  either  boisn  of 

P  3  Car,  h  t.2\      , 

«'  imborm 


PARENTS  ANP  €HII,DREM.  ^ 

unborn^. '  He  may  alfo  delegate  a  j>$irt  of  bis  autlnmty* 
during  his  life,  to  the  tutor  Qr  fchpolmafter  of  hi$  child  $ 
who  is  then  in  Uc9  panntis^  and  as  fuch  has  a  portion  of  the 
power  of  th^  parent  veiled  in  him,  viz.  of  reftraint  .am 
correflion,  as  may  be  ncceflary  to  anfwer  the  purpo&s  fof 
which  he  is  employed^ 

» 

A  parent  may  lawfully  maintaifi  and  uphold  his-  children 
ip  their  law-fuits,  without  being  fubjeA  to  a  prpfecution  on 
the  charge  pf  maintaining  quarrels^  which  the  law  iitipi^tes 
Xq  all  fuch  pcrfons  as  uphold  another  in  a  fuit  or  pi»ofe- 
^ution  '• 

A  p^irent  is  juftiiied  m  an  aflault  and  battery  in  defence  of 
^e  perion  of  his  chi^d ;  nay  to  fuch  ko^ths  does  the  lanf 
^llow  the  natural  affefUon  of  .a  parent  to  his  children  to^arry 
hm^  that  where  a  man's  fon  was  beaten  -by  another  boy^ 
and  the  father  went  near  a  mile  to  find  the  ag^reflbr^  and 
there  revenged  the  fon's  quarrel  by  beating  the  other  bojr, 
of  whi^h  beating  he  afterwards  died,  it  was  not  held  murder, 
but  ^lanflaughter  merely '«  In  likiB  manner  a  child  is  jufti- 
jied  i^  defending  the  perlbn  of  his  parent,  or  in  maintaii)ii}g 
this  fuit  in  a  co.^^t  of  law ;  and  no  mifcondu£t  and  wort]i<- 
Icfljoefs  in  th,e  parent  is  admitted  to  diflbjve  that  najtpral  right 
which  a  parent  )^%  to  protedlion  and  relief  from  his  ^hilcT, 
whenievfi-  he  beicome^  fp  mihappy  as  to  ftand  fn  need  of  it* 
T-^A  father  may  b<  a  competent  witnefs'  for  or  ajgaioft  his 
ion  ^  or  the  foa  for  or  againft  the  father  %  the  relationihrp 
m^  be  ^^j^eptipn  to  the  credit  or  credibility  of  the  Witn^6>  '^ 
buC  ia  no  e3;i;;iceptipn  jtgainft  the  competency.  But  fuch  re- 
Jationfhijp  13  a  good  c^ji^ib  gjf  challenge  againft  ajuror ^ 

1  Ha|[]^.  83.  «  a  Hale'fta  h.  17*- 
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A  parent  has  a  right  to  difpofe  of  his  property  by  will  as 
be  pleafes.  It  being  looked  upon  as  a  natural  right  of  a  free, 
man  tb  difpofe  of  his  effefisas  well  as  of  himfclf  ad  libitum^ 
^thput  any  other  reftraint  than  the  fafety  and  welfare  of  the 
fiate  in  which  he  lives  render  necefTary.  By  the  ancient  cuftom 
of  London  indeed,  which  was  formerly  univerfal  throughout 
the  whole  kingdom,  the  children  of  freemen  were  entitled  to 
one^third  of  tlieir  father's  eiFedls,  to  be  equally  divided 
among  them,  of  which  he  could  not  deprive  them ;  but  this 
cuftom  was  annulled  byadt  of  parliament  in  1724";  and  among 
perfoiis  of  rank  and  fortune  a  competency  is  generally  pro- 
vided for  younger  children,  and  the  bulk  of  the  eftate  (ettled 
on  the  eldeft  by  marriage  articles.  The  courts  of  juftice 
Hkewife  always  extend  the  utmoft  poffible  liberality  of  deci- 
fion  in  favour  of  children,  and  will  not  fuff^r  them  to  be 
difinherited  by  any  expreffions  that  are  dubious  or  ambiguous, 
'but  the  teftator's  intentions  muft  be  clearly  and  unqueftion^ 
;ibiy  apparent  , 

0/  Baptifm. 

/^Oncerning  baptifm  of  infants  by  laymen,  or  by  women 
in  particular  cafes,  the  following  ordinances  are  ia 
force.-* Women,  when  their  time  of  child-bearing  is  near  at 
hand,  iball  have  water  ready  for  baptizing  the  child,  in 
cafes  of  neceflity,  the  form  of  which  baptifm  fhall  be : 
/  crjfien  thee  in  the  nam  of  the  Fader ^  and  of  tbi  Sonij  and  of 
thiHelyGefli.  And  infants  thus  baptized  when  in  imminent 
danger,  fhall  not  be  re-baptized  ;  but  the  prieft  fhall  fupply 
afterwards  the  refl  of  the  ceremony  of  baptifm  >•  And  in 
fuch  cafes  of  extremity,  where  the  child  i$  baptized  at  home; 
the  water  ufed  in  baptifm  fhall  be  either  poured  into  the 
'fire,  or  carried  to  the  church  to  be  put  into  the  font  \  and 
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the  velTel  fliall  be  burnt,  or  applied  to  the  ufes  of  the  church  «r. 
And  the  rubrick  of  the  Common  Prayer  gives  the  following 
directions  conceriAng  baptifm.  <<  And  alfo  they  fliall  warn 
*<  them,  that  without  great  caufe  they  procure  not  their 
**  children  to  be  baptized  at  home  in  their  houfes*  And 
^^  when  great  lieed  (hall  compel  them  fo  to  do,  then  baptifm 
^^  fliall  be  adminiftered  on  this  fafliion  :  firft  let  the  lawful 
minifter^  and  them  that  be  prefent,  call  upon  God  forhis 
grace,  and  fay  the  Lord's  prayer,  if  the  time  will  fuffer : 
^^  and  then  the  child  being  named  by  fome  one  that  is  pre- 
><  fejit,  the  faid  minifter  fliall  dip  it  in  the  water^  or  pour 
f  •  water  upon  it."  But  bifliop  Fleetwood  fays,  the  church 
does  not  hold  lay-baptifm  to  be  invalid :  and  be  directs  that 
jbaptaOn  (hdil,  fropi  indifpenfible  neceffity,  be  had  if  poflible. 
And  h^  djr^s  it  as  the  fentiment  of  the  church  on  that 
point,  that  lay-baptifm  be  adm|niftered  when  9  lawful  mi- 
nifter cannot  be  had,  rather'than  none  at  all  \ 

T^VEIIY  Popifli  recufant  fliall  within  one  mpnth  next 
after  the  birth  of  any  child,  caufe  it  to  be  baptized  by  a 
Jawful  minifter  in  open  church ;  or  if  it  is  infirm,  to  be 
baptized  by  a  lawful  minifter  in  his  own  houfe,  on  pain  of 
icol.  one  third  to  the  king,  one  third  to  him  who  fliould 
SvLC^  and  one  thir4  to  the  poof  ^. 

Of  jttdu£iion  of  a  Child  from  its  Father^ 

TT  is  a  matter  of  doubt,  whether  the  taking  away  ^  child 
•^  from  its  hthcr  is  considered  by  the  common  law  as  a  civil 
injury.  Indeed  before  the  abolition  of  the  tenure  in  chivalry, 
it  was  equally  a  doubt  whether  an  action  would  lie  for  taking 
and  carrying  away  any  other  child  befides  the  heir.  The  lofs 
or  vi^lue  of  the  heir's  marriage  was  made  the  only  ground  or 
caufe  of  adion.    But  this  point  was  not  univerfally  aflented 

,^Lmd,  »4i,         »  Fkctwood'i  Worki,  530.        y  3  Ja,  I.  e.  5.' fc&.  14. 
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to:  others  holding,  that  an  aAion  would  )ie 'for  tSsc  t:(kn)K 
away  an  j  ef  the  tihildren,  as  the  parent  bad  an  intereft  ia 
them  all,  to  provide  fbr'rbcir  educatiop*.  The  learned 
oommenCator  on  the  laws  of  England  is  of  opinion,  that  be- 
fope  the  abdition  of  feodal  tenures,  it  waa  an  injury  t6  the 
fether  to  take  away  any  one  of  his  children  Equally -with  the 
heir ;  and  therefore  fuppofes  that  it  ftill  remains  an  injurji 
ot  common  la^,  iind  is  remediable  by  a  writ  of  raviihmenV^ 
Or  a^ion  of  trcfpafs. viV  it  armis di filn  (velfiBa)  raptovel tfi- 
AtSlo  *•  In  the  fame  manner  as  the  hulband  may  have  it  c^ 
account  of  the  abduAion  of  his  wife  ^.  And  the  a£t  4  &  ^ 
Fhil.  k  Mary,  c«  8.  fubjeds  any  one  abpye  the  age  of  four- 
teen years  to  two  years  imprifonment,  or  a  fine  at  tbedifcre* 
Cion  of  the  oourt,  who  (hall  take  away  any  maid,  or  woman 
child,  under  the  age  of  ftxteen  years,,  from  the  cuftody  and 
againft  the  will  of  her  father,  or  fuch  as  have  a  right  of  guar^, 
dianfhip  over  her  *• 

May  26,  1758,  ^n  Habeas  Corpus  direSed  to  Jame^ 
Ckrke,  £Cq;  havtiig  heen  ifiued  by  lord  Mansfield,  com- 
tnandtng^  hbn  to  have  before  his  lordihlp  the  body  of  Lydia 
ilenrieUa  Chrke,  his  daughter,  then  detained  in  his  cuftody, 
together  with  the  day  and  caufe  of  her  taking  and  detainer. 
The  faid  Lydia  Henrietta  Clarke  was  this  day.  produced  in 
court*  Mr,  Clarke,  the.  young  lady's  father  returned, 
**  that  (he  was  his  daughter,  and  that  oil- the  2 2d  of  March 
laft,  without  anj  leave  from,  or  notice  to  him  or  bis  wife, 
(lier  mother)  flie  fecretly  went  away  from  his  houfe  in 
Great  Ormond  Street,  and  took  with  her  a  box  or  bundto 
containing  feveral  forts  of  wearing  app'aral,  and  about  27I. 
'in  money.  That  being  credibly  informed  that  his  daughter 
'iad  been  enveighled  away  from  him  by  the  inftigaiion  of  one 
James  Mervin,  a  perfon  of  no  vifible  occupation  or  fubftance, 
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Mr  keeping  any  houfe,  with  deftgn  to  marry  her  to  ®nc  |o* 
.,  feph  Ifgrave,  who  is  under  age,  and  who  about  two:  yeaf^ 
ngo  ferved  the  faid  James  Clarke  as  a  feot-boy^  and  is  yet 
in  no  better  condition^  and  that  they  were  all  gou^  together 
into  the  Ifle  of  Thanet,  whiere  they  were  to  get  a  licence  for  * 
fuch  marriage.     He  being  under  great  concern  for  the  wel^ 
fare  of  his  faid  daughter ;  and  in  order  to  prevent  the  nnar^ 
fiage,  (ihe  being  entitled  to  a  confiderable  fortune  aft^r  her 
mother's  death,  and  being  his  only  child)  took  a  journev  to 
£nd  them  out,  and  (if  in  his  power)  to  prevent  the  intended 
imarriage  ;  and  gave  diredlions  to  his  nepheWf  Mr.  Peter 
fitarkie  Floyer,  to  go  in  queft  of  them ;  and  if  he  found 
them,  to  endeavour  to  prevent  the  marriage,  and  to  bring  hh 
daughter  to  him.     That  his  nephew  found  them  at  a  placs 
icalled  Broad  Stairs  in  the  lAe  of  Thanet,  where  James  Mer«- 
vin  paflfed  for  the  uncle  of  MiCs  Lydia  Henrietta  Chrke^ 
that  ihe  came  home  with  his  nephew  to  her  father^s  houfe  ia 
Great  Ormond  Stree^  where  fhe  arrived  the  7th  of  AprS 
ilaft,  and  James  Mervin  came  with  her  as  far  as  Canterbury, 
l>ut  Jofeph  Ifgrave  ran  away^   aiid  as  Janaes  MervHi  pre- 
tends is  gone  to  Holland.     That  on  her  being  thus  brought 
home  to  him,  he  did,  in  the  tendereft  manner,  reprefent  to 
her  the  ruin  ihe  was  inevitably  falling  iato,  if  flie  purfued  a 
defign  of  marrying  a  perfon  fo  much  inferior  to  herfelf,  and 
who  having  no  vifible  way  of  livelihood,  mufl  reduce  her 
|o  the  utmoft  neceffity  and  want,  as  well  as  difgrace  and 
Aiame.     Whereupon  (be'  aflured  her  father,  that  fhe  was 
not  married.     He  through  his  diity  as  a  pareot,  and  froin 
the  affedion  which  he  bore  her,  received  her  into  his  houfe, 
and  the  mtldeft  and  beft  endeavours  have  been  ufed  to  dif- 
luade  het  from  fuch  marriage,  fuch  endeavours  extending 
no  further  than  what  he  humb)y  conceives  to  be  coiiliftenft^ 
yrith  that  parential  c^re  which  may  be  ufef)  by  a  parenj^  to« 
|Vf  rds  his  child  i  and  no  feverity  whatever  has  been  ufed  to 

her. 
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her. .  That  flie  hz$  ever  fince  her  return,  of  her  own  3C« 
cord  continued  to  live  and  refide  with  her  father ;  -and  itiU 
doth  refide  with  him  at  hia  boufe  of  her  own  accord,  and 
under  no  reftraint  whatever/'— -The  Habes^  Corpus  was 
'  jfiued  upon  an  affidavit  made  by  James  Mervin  abovemen- 
tioned,  who  made  out  a  very  plaufible  cafe,  fully  fufficient, 
if  true,t  to  obtain  the  writ,  but  which  was  now  alledged  by 
Mr.  Norton  (of  counfel  with  Mr.  Clarke)  to  be  abfolutely 
and  utterly  falfe  in  fad.    In  it  the  young  lady  was  fworn 
to  be  of  full  age,  (vis.  about  tvrenty-two  years)  which  was 
true ;  but  it  is  alfo  alledged,  that  (he  had  been  hardly  ufed, 
and  confined  by  her  father,  and  other  circumftances  which 
were  falfe.     Lord  Mansfield  aflced  her,  whether  (he  defired 
to  continue  with  her  father  or  to  goelf^where?  Shean^ 
iwered,  to  continue  with  her  father,  who  had  always  ufed 
Jier  with  great  tendernefs,  and  much  better  than  (he  de* 
ferved«     Upon  which  the  court  told  her,  (he  was  at  liberty 
to  go.— Then  Mr.  Norton  moved,  that  Mervin's  affidavit'' 
might  be  filed,  together  with  the  return  of  the  writ,  as  Mr. 
Clarke  was  determined  to  profecute  him  for  perjury.     The 
court  ordered  it  tb  be  fo,  and  recommended  the  profecution 
very  fl/ongly^. — zad  of  June,  1763,   a  writ  of  Habeas 
Corpus,  was  diret^ed  to  Sir  Francis  Blake  Delaval,  com- 
manding him  to  produce  the  body  of  Ana  Catley,  in  the 
court  of  King's  Bench.     And  a  charge  was  likewtfe  brought 
againft  him,  together  with  William  Bates  and  John  Faine, 
for  joining  in  an  unlawful  combination  and  confpiracy  to 
remove  this  girl,  an  infant,  about  eighteen  years  of  age,  out 
of  the  hands  of  the  defendant  Bates,  a  mufician,  to  whom 
(he  was  bound  apprentice  by  her  father,  (a  gentleman's 
coachman)  without  the  knowledge  or  confent  of  the   faid 
Catley  her  father,  and  to  place  her  in  the  hands  of  Sir  Francis^ 
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for  the  purpofe  of.proftitution. — ^The  court  did  not  think 
proper  to  deliver  the  girl  to  her  father,  flic  having  fworn  to 
have  received  ill  ufage  from  him  before  flie  was  put  out  ap- 
prentice ;  but  difcharged  her  from  all  reftraint,  ^  and  left  faef 
at  liberty  to  go  where  {he  would  ;  and  declared,  that  who- 
ever fliould  moleft  her  on  her  departure,  did  it  at  their  p^riJ. 
There  having  been  caufe  ihewn  why  an  informatioa 
ihould  not  be  exhibified  againft  the  defendants  for  certain 
mifdemeanors,  lord  Mansfield  fpoke  as  follows  :  This  is  a 
motion  for  an  information  agaihft  the  defendants,  for  a  con^ 
fpiracy  to  put  this  young  girl,  an  apprentice  to  one  of  them, 
into  the  hands  of  a  gentleman  of  ranic  and  fortune,  for  the 
purpofe  of  proftitution,  contrary  to  decency  and  morality, 
and  without  the  approbation  or  knowledge  of  he^r.  fajther, 
who.profecutes  them  for  it,  and  has  now  cleared  himfelf  of 
all  imputation,  and  appears  to  be  an  innocent  and  an  injured 
man.  The  fail  uncontroverted  is  this  :  A  female  infant, 
then  about  fifteen  years,,  was  bound  apprentice  by  her  father 
to  the  defendant  Bates,  a  mufic-mafter;  the  girl  appeared  tp 
have  natural  talents  for  mufic  i  the  father  became  bound  to 
the  matter  in  the  penalty  of  200I.  for  his  daughter's  pec- 
formance  of  the  covenants  contained  in  the  indenture :  fhe 
became  eminent  for  vocal  mufic,  and  thereby  gained  a  .great 
profit  tQ  Bates  her  matter.  During  her  apprenticefliip  ffie 
is  debauciieil  by  Sir  Francis  Delaval,  whilft  flie  refides  In  th« 
houfe  oFBatesfs  father,  as  Bates  himfelf  was  a  finglcman 
and  nohbufelceeper.  In  April  laft  Bates  her  maftisr  indi- 
xefiHy  affigns  her  jo  Sir  Francis,  as  much  as  it  was  in  his 
power  to  aiiign  her  pViCr'j  and  this  is  done  plainly  and  mani- 
feftly  for  bad  purpo&s."  ^Bates  at  the  fame  time  releafes  the 
penalty  to  the  father,  fcut  without  his  application,  pr  even 
privity  ;  and  receives  the  iool.  from  Sir  Francis  by  the 
hands  of  his  tayior,  who  is  employed  to  pay  it  Bates.  Sir 
¥rmcis  alfo  enters  into  a  bo»d  to  Bates  to  fccurc  to  hini  the 

profits 
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jpFofits  winng  from  the  giH'«  finging  this  fummer  9t  Marjf^^ 
hone }  and  tbca  flie  i$  indentured  to  Sir  Francia  Ddaval  t» 

• 

Iqu-n  mufic  of  htm  :  and  (he  covenants  with  hioH  both  m   '^ 
the  ufuol  CQ?enants  of  indenture  of  apprenticeihip,   zni   ' 
Itkewtfe  in  feveral  others,  as«  not  to  quit  even  his  apart- 
ments, Ac.    Thefe  articles  between  the  parties  arc  fignej 
kj  all  but  the  father ;  and  a  bond  is  drawn  frpnl  him,  in  the 
fenaky  of  aool.  for  his  daughter's  performance  of  thefe  co- 
venants, wMch  be  never  executed  :  and  the  girl  goes  and 
^ives,  and  Hill  docs  live  with  Sir  Fraocis,  notorioufly  as  a 
fopt  miftrcfe.     Thus  (he  has  been  played  over  by  Bates  into 
Ills  hands  for  this  purpofe.   No  man  can  avoid  fcetngall  this, 
J^  him  wink  ever  {o  much.    I  renvember  a  cauic  ia  the 
cottit  of  Chancery,  wherein  it  appeajred  that  a  man  had 
foitnatly  affigncd  his  wife  over  to  another  man  ;  aad  lord 
Mardwtcke  directed  a  proibcittioa  lor  that  tranfa&ion^  as 
being  notoriouSy  and  grofly  againft  public  decency  and  good 
manners.     And  fi>  i|  the  prefent  cafe.     It  is  trUe  tha^  many 
offences  of  the  incontinent  kind  fall  prqtperly  under  the  ju- 
rifilidion  of  the  Ecckfiaftical  ceurt^  and  are  appropriated 
to  it  I  but  if  yo«  except  .ibofe  appropriated  cafes,  this  court 
is  the  cuflos  fmrumi of  the  people,  and  has  fuperinteadency 
of  nflfences  csfttr^i  honos  mor^  ;  ,m4  upon  this  groui»4  boah 
Sir  Charlee  Medley  and    Cxirl,   who  had  been  guiby  of 
oiFence^  againft  good  manners,  were  profecuted  ^ere.     How-> 
ever,  there  is  befides  this  in  the  pr^f^at  tcaie,  a  conipiracy 
and  confederacy  among  the  defendants,  which  are  clearly 
and  indifputM>ly>  within  die  proper  luriidj^ioii  of  this  court ; 
and  in  the  conipiracy  there- are  three  concerned*    Bates,  the 
mafter,  ckarTy  knew  of  the  coone£tioa  between  Sir  Francis 
and  his  apprentice  in  Fd)ruary.:  bnt  he  gave  na  notice  at  all 
about  it  to  her  father  till  a  confiderable  time  after  he  knew 
it  hitnfelf,  and  at  toft  neither  teUs  nor.  faints  to  him  any 
thing  further^  than  that  fin:  had.  beisu  fecQ  irlding  in  the  park,"^ 

attended 
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Mten^ed  by  a  fervatit  of  Sir  Frauds  DelavaU  ainfctiil&  fliti 
liegleded  her  bufinefs  an4  hh  uiftriidions,  aiid  j'econr-; 
mended  her  mother  taking  a  lodgtiig  for  her^  \  and  lod^iirg: 
with  her.     In  April  he  enters  tnt6  t)fis  tranfa£ii(>n  With  Sir 

■  » 

Ftanci^  who  is  to  pay  him  the  penalty  of  the  original  in* 
dentures^  and  then  to  have  the  girL    Yet  6f  ail  thi»  h^  givatf" 
no  notice  to  the  father*     Bates'  own  affidavit  is  highly  im* 
j}robable }  and  though  the  girl  in  her's  ftvears^  to  eicculpat^ 
Bates,  as  well  as  Sir  Francia  Delaval,  yet  it  is  plainly  difco* 
irerable  from  what  £he  fweafs^  that  Bates'  account  is  not.^ 
true  Qne«     Bates  therefore  ouglit  clearly  to  be  included  in^ 
therule  for  an  information*     Then  as  to  Fain4  theattornity'tf 
Though  I  never  heard  any  imputation  on  Hitil  before^  yet  iiti 
this  inftance  he  has  certainly  aSed  rnconfiftemljr  with  tber, 
duty  of  his  profefBon,  and  thatchaftity  of  character  wbicbf! 
it  is  incumibent  upon  an  attorney  always  to  fuppprt.     He 
has  drawn  aiid  prepared  all  thefe  infiraments  ;   dnd  the  in^ 
dentures,  whereby  this  girl,  already  bound  to'  Bate^,  biiidfti 
berfelf  apf  rentice  to  Sir  Francis  Delaval,  to  be  t^ug^  mttfie: 
tiy  him,  and  all  the  covenants  contained  in  it ;  a^  was  privf^ 
to  the  compenfaeton  that  Bates  received  ftom  Sii  Fr^ncis^  .f<»^ 
that  it  was  impoffible  for  him  to  be  ignorant  of  the  ifeal  ist^ 
teotion  of  this  tranfaclion.     He  could  not  imagine  thatihe" 
really,  bound  herfclf  to  Sir  Fraricis  to  be  taught  niufic  kjrr^ 
him,  but  muft  undoubtedly  bavir  been  cotrfeibus  of  the  trufe: 
purpofe  foE  which  thefe  deeds  and  writings  we/e  catlcfikted. , 
He  therefore  ought  to  be  included  in  the  abfotut*  rule  f<^  aa> 
information.  Then  as  to  Sir  Franeiis  himfelf  th^dcan? rertialil- 
XH>doUbfc«     Therefore  let  the  rule  be  aWbkte  forallchfee*^.— •'* 
*— The  plainnff^s  daughter  being  about  twenty •tkree  yea^f 
of  sig9,  hired  herfelf  to  one  Sapl-^s  a  fe:i^vaiit,\and  wient  tO'/ 
live  wildi  hiija,  and  ferved  him  fonie  time.    l>ttring)heJr  ftK- 

A  ICJng  j^gamft  Sir  Fraifcif  Brake  IXclaVal  and  dtttlrs,  T.  3  Gib,  lit,  3  ^"*'. 
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vice  the  wa»  gotten  with  child  br  the  defendant  Parkcs,  Mi 
beceming  big  with  cbild^  and  unable  thereby  to  perfdmf 
her  fervfce  as  fhe  was  u(ed  and  ought  to  do^  flie  Vas  dif* 
diarged  bj  her  maftrr  Saul,  who  paid  her  her  wages  in  pro^ 
portion  to  the  time  fhe  had  ierved  him  i  and  the  plaiBtiff* 
her  father  received  her  when  no  one  elfe  would,  and  lodged 
snd  boarded  her  in  his  houfe ;  (he  was  there  delivered  of  a 
male,  baftard  child,  and  the  plaintiff  her  father  maintained 
her  at  his  own   expence  in  her  lying-in.     The  queftioh 
Which  arofe  at  the  trial,  and  which  was  referved  for  the 
opinion  of  the  court  of  King's  Bench  was^  whether  the^ 
plaintiff  could  maintain  this  a&ion  ?   Mr.  Davenport  for 
the  plaintiff  endearoured  to  fhew  that  he  could.     Firft,  tl^e 
a£lion  is  maintainable  by  the  father  upon  the  footing  of  being 
her  mafler ;  he  alledged  in  the  declaration  per  quodfe^vitium 
amijit.      He  agreed  that  no  action  would  lie  but  by  rea-» 
fon  of  the  lofs  of  her  fervice.     No  adlion  lies  for  afiaulting 
and  getting  a  daughter,  with  child,  but  if  he  that  does  it 
enters  the .  fathei;'s  houfe,  and  afTaults  the  daughter,  and 
gets  her  with  child,  the  father  may  maintain  an  aAion  for 
entering  his  houfe,  and  ailaulting  his  daughter,  and  getting 
her  with  child.     Saul  tlie  mafler  here  fuitains  no  damage^ 
for  bedifcharges  her  as  foon  as  fhe  became  u;iferviceable  to 
him,  and  paid  her  wages  only  in  proportion  to  her  pail  fer* 
vices.     The  father  is  obliged  to  maintain  his  child  thus  dif* 
charged  helplefs,  and  unable  to  maintain  herfelf  ^;  there- 
fore from  the  confequential  damage,  an  aAion  is  maintain-^ 
able  by  her  father,  in  whofe  houfe  fhe  refided,  and  where 
fhe  mail  in  this  cafe  be  confidered  as  a  fervant  ^  and  her 
being  twenty-three  years  of  age  makes  no  difference.    This 
young  woman's  mafkr  could  not  bring  an  a£lion  againfl  this 
defendant  \  nobody  but  the  father  could  fue  %  and  the  da- 
mage is  the  fame  to  him,  whether  fhe  is  Qver  or  under 

twenty- 
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twenty-one.     Mr.  Wallace  for  the  defendant  infiftcd,  that 
tHe  father's  intereft  in  the  child,  whatever  it  might  be  during 
Infancy,  ceafes  at  the  child's  coming  to  the  age  of  twenty- 
one  years.     Many  injuries  may  be  done  to  a  child  which 
are  n6t  the  fubjeds  of  adfons  by  the  father.     Indeed  an. 
a£lion  will  lie  by  a  father  for  taking  away  bis  fon  or  his 
daughter',  and  the  father  has  an  intereft  in  his  beir^^*     But 
an  aAion  will  not  lie  for  debauching  hrs  daughter^.     If  the 
father  maintains  the  daughter  in  his  own  houfe,  be  is  en« 
titled  to  her  fervice,  and  may  maintain  an  adlion  for  the 
lofs  of  her  fervice ;  but  here  (be  was  hired  out  to  fervice  inr 
another  man's  houfe.    It  is  not  ftated  here  that  the  wdman 
was  unable  to  maintain  herfelf,  or  that  the  father  was  un- 
able to  maintain  her.     It  appearing  that  the  parties  were 
poor,  the  court  propofed  a  cotfipromiie,   which  was  ac« 
Cepted.     By  which  it  was  agreed,  that  all  proceedings ibould 
be  ftayed  without  cofts  on  either  fide.    Lord  Mansfield  ad- 
dreffinjg  himfelf  to  Mr.  Wallace  faid  :  It  is  not  upon  any 
dotibt  in  point  of  law  that  I  propofe   this   comprbmife/ 
f  Meaning  the  reporter  fuppofcs,  that  he  was  clear  with  Mr*' 
Wallace,   that  this  adlion  could  not  be  maintained,  and 
therefore  in  compaflion  to  the  plaintiff,  whofe  daughter  had 
been  injured  by  the  defendant,  the  court  wiih^d  to  fave  him. 
from  the  payment  of  cofts  ^] 

(       ■        * 

Cloathin^  of  a  Child.  ' 

Tf*  any  one  takes  away  another's  child^  and  cloaths  it,  af- 
terwards the  father  retakes  it  back,  the  garments  fltall 
ceafe  to  be  the  property  of  him  who  provided  them,  being 
now  annexed,  to  the  perfon  of  the  child  ^. 

f  t*  N.  B.  260.  8  Plow^  267.  b  2  L.  Rajm.  >032* 

1  Poftlethwayte  agalaft   Parkes,  .  £.  6  Geo*  lit.     3  Bar.  Maaf.  xS;^* 
k  Moofi  2x4. 
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A  LL  roheriuxlce^  lineally  ctefcend  to  the  liTue  of  th^ 
perfon  laft  actually  fcifed,  in  infiniiuni  \  but  never  line^ 
dljff  afctnd.  No  perfon  pan  be  adlualJy  and  completely  the 
heir  of  another,  until  theaiiceftor  is  dead.  Whilft  the  an- 
ceftor  is.  living,  the  perfon  who  is  the  next  in  the  h'ne  oC 
fiicceffion^  iff  called  an  heir  apparent,,  of  heir  prefumptxTe^ 
Heirs  apparent  are  fuch,  whofe  right  of  inheritance  i$  m-) 
defeafible,'  provided  they  outlive  the  anceilor ;  as  the  eldeffe 
fon^  or  his  iiiue  ;  who  muft  by  the  courfe  of  the  commoo. 
law  be  heirs  to  the  father  whenever  he  happens  to  die.  Hart 
prefumptive  are  fucb,  who  if  the  anceilor  fliould  die  imme-^ 
diately,  would  in  the  prefent  circtimftances  of  things  be  hi^ 
heirs*}  but  whole  right  of  inheritance  may  be  defeated  \xf 
the  contingency  of  feme  nearer  heir  being  born  ^  as  a  hro-^ 
ther  or  nephew,*  wbofe  prefumptivc  fucceffion  may  be  de« 
fireyedLby  tho  birth  of  a  child  $  or  a  daughter,  whofe  pre-* 
fent  hopes  tnay  be  cut  off  by  the  birth  of  a  (brl.  Nay# 
oveA  if  the  eftate  had  defcended  by  the  death  of  the  owner^ 
to  fuch  brother  or  nephew,  or  daughter  \  in  the  former  cafes^ 
the  eftate  fh^II  be  divefted  and  taken  away  by  the  birth  of  a 
pofthumous  child  ;  and  in  the  latter,  it  fhall  alfo  be  totally 
divefted  by  the  birth  of  a  pofthumous  fon  ^.-^The  total  ex^ 
dufion  of  parents,  asvi^ras  ^Iflnieal  ahceftbrs,  from  fu(^« 
ceeding  to  a.re^l  eftate  of  their  offspring,,  is  peculiar. ta 
t&e  EngtxilEi  laws,  and  fuch  as  are  derived  from  the  famd 
iources.  An  mBeriti^nce  inlands  or  tenements  cannot  be 
dirlv^d  from  hfm  who^ath  n9f  had*  actual  feiifln  of  fuch'lahdf' 
or  tenements  \  which'  feiiin  is  ni^de  either  by  ^  his  owii  e^^ 
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trance  Acrcon,  dr  by  the  pofleffion  of  his  own  of  his  an- 
teftdt^s  leflee  for  years  ;  or  by  receiving  rent  from  a  Icflee  U 
Oi  in  hereditaments  incorporeal,  he  muft  have  what  is  deem- 
ea  equivalent  to  corporal  feifm ;  fiich  as  the  receipt  of  rent, 
the prefentatioh  to  i  church  in  cafe. of  an  advowlbn,'  and 
the  death  of  the  iricambent ;  but  the  bare  title,  or  right  of 
bebg  feifed,  does  not  make  him  an  anceftor  in  the  property. 
except  in  an  advowfon,  wh^re  the  right  of  prefentation  ha^^ 
hot  been  exercifed  i>y  the  anceftors,  becaufe  no  vacancy  has 

Otis  inherit  in  preference  to  daughters.    Thus*, 
if  a  man  dies,  leaving  two  fons  and  two  daughters,  his  eldeft 
fon  enters  on  the  inheritar^ce ;  who,  if  he  dies  without  ilTue, 
is  fucceeded  by  his  hrbther:  neither  of  the  daughters  inhe<- 
rifidg  unlefs  their  fecond  brother  dies  without  iflue,  and 
then  they  jointly  enter  on  the  eftate  in  coparcenary  *.     The 
true  reafon  of  pre^efring  the' males  muft  be  deduced  from 
feodal  principles,  the  Roman  law  making  no  fuch  diftinc- 
tidn.     By  the  genuine  and  original  policy  of  the  feodal  con* 
ftitutioh,  no  females  could  ever  fucceed  to  a  proper  feud, 
inafinuch  as  they  were  incapable  of  .performing  thofe  mili- 
tary fervices,  for  the  fake  of  which  that  fyftem  was  efta- 
bli/hed  ^.     Biit  our  law  does  not  extend  to  a  total  exclufion 
of  females,  as  the  Salic  law  and  others,  where  feuds  weri: 
mdre  ftri£lly  retained  y  it  only  poitpones  them  to  males ;  for 
though  daughters  are  excluded  by  fons,  yet  they  fucceed 
tefore  any  .collateral  relations.    It  appears  therefore,  jhat 
the  eldeft  male  in  equal  degree  fucceeds,  to  the  exclufion  of 
the  reft,  but  that  females  inherit  all  alike.     This  right  of 
primogeniture  in  males,  feems  anciently  to  have  obtained 
'  among  the  Jews,  in  whofe  conftitution  the  eldeft  fon  had 
a  double  portion  of  the  inheritance  ^     In  the  fame  manner 
as  with  us,  by  the  laws  of  king  Henry  the  Firft,  the  eldeft 

'  do.  Lit,  15.  g  See  page  XJ7.  ^  See  pages  107— no. 
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fon  had  the  capital  fee,  or  principal  feud  of  his  father's  po^ 
feffioni,  and  no  other  pre-eminence ;  and  as  the  eldeft  diaugb- 
ter  had  afterwards  the  principal  manilon  when  the  eftate4le* 
icended  in  coparcenary  '•  The  Greeks,  the  Romans,  the 
Britons,  the  Saxons,  and  originally  even  the  feodifts  dt* 
vided  the  lands  equally,;  feme  among  all  the  children  at 
large,  fome  among  the  males  only.  This  is  certainly  the 
moft  obvious  and  natural  way,  and  has  the  appearance,  at 
leaft  in  the  opinion  of  younger  brothers,  of  the  gre^teft  im- 
partiality and  juftice.  But  when  the  emperors  began  txy 
create  honorary  feuds,  oc  titles  of  nobility,  it  was  found  ne- 
ceflary  (in  order  to  prelerve  their  dignity}  to  make  them 
impartable,  or,  (as  they  ^y\cd  thcm^  feuJa  iadividua^  and 
in  confequence  defcendible  to  the  eldeft  fon  alone.  This 
example  "was  further  enforced  by  the  inconvenience  that  at- 
tended'the  fplitting  of  eftates  ;  namely,  the  divifion  of  the 
military  fervices  ;  the  multitude  of  infant  tenants  incapable 
of  performiiig  any  duty  j  the  coofequent  weakening  of  the 
ttrength  of  the  kingdom,  and  the  enducing  younger  fons  to 
'take  up  with  the  bufinefs  and  idlenefs  of  a  country  life^  in- 
ftead  of  being  ferviceable  to  themfelves  and  the  public,  by 
engaging  in  mercantile,  in  military,  in  civil,  or  in  ecclefi- 
^ftical  employments  ^.  Thefe  reafons  occadoned  an  almoft 
total  change  in  the  method  of  feodal  infieritances  abroad,  fb 
,that  the  eldeft  male  began  univerfally  tfo  fuccecd  to  the.  whole 
of  the  lands  in  aM  military  tenures  $  and  in  this  condition 
the  feodal  conftitutioii  was  eftablifhed  in  England  by  Williani 
the  Conqueror  ^.— Soccage  eftates,  as  they  were  not  held  for 
fuch  purpofes  as  feodal  ohes,  the  fame  reaifons  for  defcent  ■ 
by  primogeniture  could  not  operate  towards  them.  Such 
eftates  therefore  in  ancient  times  frequeiitl;^  defcended  to  all 
the  fons  equally;  but  they  afterwards  became  fubjeft  to  the 

1  Glanir.  1.  7.  c«  3.  ^  H^  H^  C«  h,  tzi.  I  Bkckft.  K  lU 
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f:ime  mode  of  defccnt  a$  lands  in  chivalry,  and  at  this  time 
the  law  fo  determiiie^  it,   except  where  gavelkind  tenure 
prevailed,  Which  is  in  the  county  of  Kent  alone.     But  with 
regard  to  fenfiales,  the  law  has  ever  remained  uniform  and 
fixed ;  thfey  being  alike  incapable  of  performing  perfonal 
lerv  ice,  th^r^  feemed  to  be  no  good  rcafon  for  preferring  the 
eldeft.     And  the  other,  principal  purpofe  the  prevention  of 
the  too  minute  fMbdiyifion  of  eftates,  was  left  to  be  confi- 
dered  and  provided  for  by  ithe  lords,  who  had  the  difpofal  of 
tti<:fe  female  heirefles  in  marriage.     However,  the  fuccef&o4 
"byprimogc^niture,  even  among  females,  took  place  as  to  the 
inheritance  of  ttie  crown^  wherein  the  neceifity  of  a  fole 
and  deferminate  fucccffiot)  is  as  great  in  the  one  fex  as  the 
other.     And  the  right  of  the  fole  fucceffion,  though  not  of 
j^imogcniture,  was  alfp  eftabliflied  with  refped  to  female 
dignitt^'  and  titles  of  honour ; .  for  if  a  man  holds  an  earldom 
to  him  tad  the  heir^  of  his  body,  and  dies,  leaving  only 
daughters,  the  eldeft  (hall  not  of  courfe  be  countefs,  but 
the  dignity  is  in  fufpenfe  or  obeyance  till  the  king  fhall  de- 
clare his  pleafu  re.     For  he  being  the  fountain  of  honour, 
may  confer  it  on  which  of  them  he  pleafes  ^.    The  child^ 
grandchil^d,  great  grandchild,  and  fo  on  in  infinitum  of  the 
eldeft  fon,  fucceeds  before  the  youngeft  fon,  and  thefe  are 
each  entitled  to  the  precife  quantum  which  their  anceftor 
would  be  were  he  livings     This  mode  of  reprefentation  is  a 
neceflary  confequence  of  the  double  preference  given  by  our 
law,  firft  to  the  maie  iflue,  and  next  to  the  firft  born  among 
Xhe  males  i  to  both  which  the  Roman  law  is  a  ftranger. 
For  if  all  the  children  of  three  fifiera  were  in  England  to 
claim  per  capitOj  in  their  own  rights,  as  next  of  kin  ,to  the  , 
anceftor,  without  any  refpeft  to  the  ftocks  from  whence 
diey  iprangi  and  thofe  children  were  partly  male  and  partly 
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female ;  then  the  eldeft  male  among  them  would  exdade 
Hot  only  bis  own  brethren  and  fifters^  but  all  the  iffne  of 
the  other  two  daughters ;  or  elfe  the  law  in  this  inftance 
muft  be  inconfiftent  with  itfelf,  and  depart  from  the  prefe* 
rence  Which  it  conftantly  gives  to  the  males,  and  the  firft 
born  among  perfons  of  equal  degfei ;  ttrhereas,  *^j  dividing 
the  inheritance  according  to  th^  roots,  or  Jlirpes^  tBe  rufe  of 
defcent  is  kept  uniform  ahd  fteftdy*  The  iffliM  of  theddtft 
Ibn  excludes  all  other  ptetendtrs, '  as  the  (on  himftlf,  if  liv* 
ing,  would  have  done  the  fame*  And  amdng  thefe  feveral 
KTues,  or  reprefentatives  of  the  rd|>eAive.  roots,  the  fame 
preference  to  males,  and  the  ia'mtf  right  of  primogekiiture 
obtain,  as  would  have  obtained  at  the  firft  afiiong  the  roott 
themfclves,  the  fons  or  daughters  of  the  deceaftd  i  as^  lif  a 
iiian  hath  two  fons,  A.  and  B.  and  A.  dies,  ka^ing  two  fons^ 
ind  then  the' grandfather  dies.  In  fach  caie  the  eMeft  foil 
of  A.  Ihall  fucceed  to  the  whole  of  his  grandfather's  eftate  | 
and  if  A.  had  left  only  two  daughters,  they  ihouldfaave  fut- 
ceeded  alfo  to  equal  moieties  of  the  whole,  in  exclufion  of 

B.  and  his  iifue.     But  if  a  man  has  only  three  daughters^ 

C.  D.  and  £*  and  C.  dies,  leaving  two  fens;  D«  leaving 
two  daughters ;  and  £•  having  a  datfghter^  atid  a  ion  who 
ts  younger  than  his  fifter;  here,*  when  the  grandfather  ii 
dead,  the  eldeft  fon  of  C.  fhall  fucceed  to  one  third,  in  ex-* 
cluiion  of  the  younger  }  the  two  daughtei^s  of  D.  in  pirt-> 
nerfhip  to  another  third  ;  and-the  fon  of  £•  to  the  remain* 
Ing  third,  in  exclufion  of  his  elder  (\{ktt  i  and  the  &m^ 
right  of  reprefentation  guided  and  reftrained  by  the  fam6 

rules  of  defcent,  prevails  downwards  in  infmittim  o. 

>  •  •  • 

The  hw  of  collateral  iriheritance  requires,  that  upon  fai- 
lure of  tfiae  in  the  laft  proprietor,  the  eftate^  ihall  d^foetsd 
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ffi  the  blood  of  the  firft  purchafer ;  or  that  it  ihall  refult 
hack  to.  the  heirs  of  the  body  of  that  anceftor  from  whom  it 
either  really  has,  or  is  fuppoTed  by  fidion  of  law>  to  have 
originally  deicendedt--«If  a  man  feifed  of  an  eftate  which 
bath  defccfnded  to  him  by  a  courfe  of  inheritance,  dies,  leavr 
ing.no  lineal  heirs,  none  can  inherit  but  the  heirs  of  thofe 
through  whom  the  inheritance  hath  palTed,  for  none  elic 
have  any  of  the  blood  of  the  lirft  purchafer.     If  lands  come 
to  Charles  Rowe  by  his  mother  Margaret  Twifs,  no  rela* 
tion  of  his  father  can  ever  be  heir  of  thofe  lands,  and  fo 
vice  verfa^  if  they  defcended  from  his  father  Peter  Rowe,  no 
relation  of  his  mother  ihall  ever  be  admitted  thereto ;  for 
his  father's  kindred  have  none  of  his  mother's  blood,  nor 
have  his  mother's  relations  any  (hare  of  his  father's  blood ; 
and  fo  if  the  eftate  defcended  from  his  father's  father,  the  re-^ 
lations  of  his  father's  mother  fball  for  the  fame  reafon  never 
be  admitted  ;  but  only  thofe  of  bis  father's  father.  ^  In  this 
manner  is  an  eftate  to  be  traced  back  in  failure  of  lineal 
heirs ;  and  none  but  the  blood  of  the  anceftor  is  fuffered  to  in- 
herit. But  if  the  manner  in  which  the  inheritance  became  con- 
yeyed  to  the  firft  proprietor  can  be  traced  no  farther,  and  it 
cannot  be  determined  whether  the  firft  pofiefTor  of  that  bloqd 
inherited  frpm  his  &ther  or  his  mother,  the  defcendants  of 
cither  are  in  their  due  order  heirs.     Or  if  it  be  traced  to  a 
iirft  grantee  who  took  it  by  the  general  law,  as  a  feud  of 
indefinite  antiquity,  then  the  law  admits  of  reprefentatives 
of  fuch  firft  anceftor,  ivhetber  paternal  or  maternal,  to  be 
in  their  due  order  the  heirs.    Thus  if  George  Toms  die 
without  ifTue,  his  eftate  ftiall  defcend  to  his  next  elder 
)>rother,  and  pafs  from  him  to  the  next.    On  failure  of 
brothers,  and  their  children,  to  his  fifters  in  equal  (hares, 
next  to  their  iftud :  the  children  of  each  fifter  lepreftnting 
their  refpeflive  mother,  and  inheriting  from  her :  on  f;^ilure 
pf  Alters,  a(id  fiftei:*s  children,  it  fhaU  defcend  to  the  uncle 
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oF  George  Toms,  the  lineal  cfefcendant  of  his  grandfather  ; 
and  fo  on  in  infinitum. — ^The  heir  need  not  be  the  kinfman 
abfolutely,  but  only  fitb  modo^  or  the  neareft  kinfman  of  the 
whole  blood  }  for  a  much  nearer  kinfman  of  the  half  blood 
is  entirely  excluded,  and  a  diftant  kmfman  of  the  half  blood 
admitted. — A  kinfman  of  the  whole  blood  is  one  derived 
not  only  from  the  fame  anceftor,  but  from  the  faoie  couple 
of  anceftors  :  for  as  every  man's  own  blood  is  compounded 
of  the  bloods  of  his  refpedive  anceftors,  be  only  is  properly 
of  the  whole  and  entire  blood  with  another,  who  hath,  (o 
far  as  the  diftance  of  degree^  will  admit,  all  the  famf  ingre* 
dients  in  the  compofition  of  his  blood  that  the  other  bath. 
Thus  the  blood  of  George  Toms  being  compofed  of  thofe  oC 
Philip  Toms  his  father,  and  Mary  Blanche  his  mother^ 
therefore  his  brother  Andrew  being  defcended  frqm  both  the 
fame  parents,  hath  entirely  the  fame  Mood  with  George 
Toms  ;  or,  he  is  his  brother  of  the  whole  b)ood.  But  if 
after  the  death  of  their  father,  Mary  Blanche  marries  a 
fecond  bufband,  and  has  iffue  by  him  i  that  iflue  bath  only 
half  the  fame  ingredients  with  George  Toms  ;  and  for  that  ' 
reaibn  they  can  never  inherit  to  each  otl^er.  So  likewife  if 
1l0ie  father  has  two  Tons,  Paul  and  Nathaniel,  by  different 
^wives,  they  are  not  brothers  of  the  whole  bloody  and  therp* 
fore  cannot  inherit  to  each  other ;  but  the  eftatc  ihall  foonef 
efcheat  to  the  lord,  for  want  of  heirs,  becaufe  he  is  not  of  the 
whole  blood  to  the  laft  pofleflbr.  But  if  the  father  dies,  and 
his  lands  defcend  to  bis  eldeft  fon,  who  dies  Vfithput  entering 
on  them,  then  the  other  fon,  by  the  fecond  venter,  or  wife, 
may  inherit  as  heir  to  the  father,  who  was  the  perfon  laft 
actually  feized  ^^  George  and  Andrew  are  brotheri^  by  the 
fame  father  and  mother :  their  mother  marries  .a  fecoml 
buiband^  by  whom  ihe  has  another  fon.     George  dies  feifed 


•  Blackft.  K  II.  c.  14,   K.  H«  C.  U  %%%< 


PARENTS  AND  CHILDREN.  375 

ejf  lands,  but  it  cannot  be  determined  whether  they  defcended 
to  him  from  his  father  or  mother:  his  brother  Andrew  is 
his  undoubted  heir,  being  of  the  whole  blood,  and  therefore 
the  undoubted  defcendant  from  the  firft  purchafer,  whether 
it  were  of  the  line  of  the  father  or  mother ;  but  if  Andrew 
ihall  die  before  George,  without  leaving  iflue,  the  mother's 
fon  by  her  fecond  marriage,  who  is  a  brother  of  the  half 
blood  to  George  and  Andrew,  cannot  be  heir,  for  he  cannot 
prove  his  defcent  from  the  lirft  purchafer  who  is  unknown  ; 
nor  has  he  that  fair  probability  which  the  law  admits  as 
prefumptive  evidence,  (ince  he  is  to  the  full  as  likely  not  to 
be  defcended  from  the  line  of  the  firft  purchafer,  as  to  be 
delcended  therefrom  ;  and  therefore  the  eftate  Ihall  go  to  the 
nftareft  relation  pofTefled  of  this  prefumptive  proof,  the  whole 
blood  P.- — The  rdatioils  on  the  father's  fide  are  admit|ed  in 
infinitum^  before  tfaofe  en  the  mother's  fide  are  admitted  at 
all  \  and  the  relations  of  the  father'ij  father,  before  thole  of  the 
father's  mother^  and  fo  on  ^.  In  all  cafes  in  which  it  is 
uncmain  whether  the  hufband  or  wife  was  the  firft  purchafer 
pi  an  inheritance  that  defcends  to  their  children  ;  if  upon 
failure  of  their  ifiue  an  heir  is  fai^ght  from  a  collateral  line, 
the  law  judges  it  more  likely  that  the  lands  fliould  have  de-^ 
fcended  to  the  laft  tenant  from  bis  male  line,  than  from  his 
female  a,nceftors ;  or,  from  the  father  rather  than^^from  the 
mother ;  from  the  father's  father,  .  rather  than  from  the 
father's  mother.  Therefore  they  trace  back  the  inheritance 
through  the  male  iine.  But  whenever  lands  have  defcended 
CO  a  man  unqueftionaUy  by  the  mother's  fide,  this  rule  is 
totally  reverfed,  and  no  relation  of  his  by  the  fiither*$  fide, 
^  fuch,  can  ever  be  admitted  to  the  lands  in  queftion,  b^-^ 
i;aufe  he  can,npt  pofltbly  be  of  the  blood  oi  the  firft  pur- 
chafer.   So  in  an  eftate  newly  purchafed.  to  be  held  utfmium 
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antiquum^  here  the  right  of  inheritance  firft  runs  up  all  the 
father's  fide,  with,  a  preference  to  the  male  flock  in  every 
inftance ;  and  if  it  finds  no  heirs  there,  jt  then,  and  then 
only,  reforts  to  the  mother's  fide,  leaving  no  place  untried 
in  order  to  find  heirs  that  may  by  poffibility  be  derived  from 
the  original  purchafers  ^ 

Thomas  Herbert,  E(q\  being  feifedin  fee  of  certain  lands, 
by  his  laft  will  and  teftament  bequeathed  to  h^'s  wife  and  her 
heirs,  fuch  part  of  his  real  eftate  as  he  had  any  power  to 
difpofe  of  by  will.  He  died,  leaving  a  wife,  and  Thomas 
}]erbert,  his  only  child  by  her,  his  heir  at  law,  an  infant. 
The  widow  entered  upon  and  enjoyed  the  real  eftates ;  an4 
three  years  scfterwards  intermarried  with  ThomasPowell,  Eiqi 
^ut  y^vious  thereto  conveyed  the  real  eftate  which  fhe  held 
under  her  firft  hi^jlband's  will  to  truftees  for  the  ufe  of  her- 
self, and  her  affigns  for  life,  afterwards  to  Thomas  Herbert 
her  fon,  with  certain  limitations  and  reftridions,  referving 
to  herielf  a  power  of  devifing  by  a  writing  purpoirting  to  b» 
her  will,  the  contingent  remainder  of  fuch  real  eftate.  Ac- 
cordingly fhe  afterwards  bequeathed  the  real  eftate  to  her 
fon,  his  heirs,  and  affigns  for  ever.  She  died  two  months 
gfter,  leaving  her  fon  Thomas  Herbert,  an  infant :  who 
foon  after  died  inteftate,  without  iflye,  unmarried,  and 
within  age,  leaving  P^oger  Powell,  £fq;  hi^  heir  by  the 
paternal  line,  and  Lucy  Allen,  widow^  his  heir,  by  the  ma- 
ternal line.  After  the  death  of  Thpms^s  the  fen,  Roger 
Fowell  entered  and  received  the  rents  and  profits  during  his 
life;  but  in  174!  Lucy  Allen  filed  her  bill  in  chancery^ 
ag9ii\ft  Rogeo  Powell  and  others^  praying  to  be  let  into  pof-? 
feffion.  The  original  caufe  was  heard  in  I755>  before  lord 
liacdy^idcej  who  directed  a  c^afe  to  be  made,  and  the  two 
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iollowing  queftio|»<t6be  flateH  for  the  opinion  of  the  oourt 
of  King's  Bench;  i.  Whether  by  the  will  of  Thomas 
Herbert  the  father,  (hufband  of  £lizabeth  Herbert,  after* 
Vrards  Powell)  the  cftate  in  queftton  paiTed  to  the  faid  Eliza- 
beth ia  fee  ?  2.  Whether  id  defcended  upon  the  death  of 
Thomas  Herbert,  the  fon,  to  his  heirs  ix  parts  patetna  i  or 
p  his  heirs  ex  parte  materna  ?  On  the  27th  of  November 
1759,  the  judges  of  that  court  -certified  their  opinion  as 
follows.  Having  heard  council  on  both  fides,  and  coi^dered 
gf  this  cafe,  we  are  of  opinion,  that  the  eftate  in  queftion  in 
this  cau(e,  pailed  by  the  will  of  Thomas  Herbert  the  father, 
to  the  faid  Elizabeth  in  fee.  We  are  alfo  of  opinion,  that 
Tbooi|as  Herbert  the  ion  did  not  take  the  faid  eftate  from 
bis  mother  by  purchafe,  but  by  defcent,  confequentiyupon 
bis  death  it  (iefeendpd  to  his  heir  ex  parte  maurna.  Lord 
]peeper  Henley  baviiig  afurwards  decreed  accordingly,  th^ 
defendants  being  the  representatives  of  Roger-Powell,  ap«< 
pealed  to  the  houfe  of  lords,  but  before  hearing  it  ufas  Gom« 
promifed,  by  a  coinpofition  as  to  the  retrofpe£live  account 
of  the  profits  of  the  eftate,  but  that  the  decree  fhould  ftand 
with  regard  to  the  eftate  itfelf  *,  An  eftate  may  be  acquired 
by  defcent  of  by  purchafe  ;  if  by  purchafe,  it  acquires  a  new 
inheritable  quality,  and  is  ^efcendible  to  the  owner's  blood 
in  general,  and  not  to  the  blood  of  fome  particular  anceftor. 
For  when  a  man  takes  an  eftate  by  purchafe,  he  takes  it  not 
vtfeudum  patirnunij  or  maternumy  which  would  defcend  only 
to  the  heirs  by  the  father's  or  the  mother's  fide;  but  he  takes 
it  ut  fiudum  antiquum^  as  a  feud  of  indefinite  antiquity, 
whereby  it  becomes  inheritable  to  his  heirs  generally,  firft  of 
the  paternal,  and  then  of  the  maternal  line.  Sq  alfo  an 
eftate  taken  by  purchafe  will  not  make  the  heir  anfwerabje 
for  the  a£b  of  t4ie  anceftor,  as  an  eftate  by  defcent  wilU 
f\         ..  .      . 

*  Hunt  and  anptl^er,  agaioft  the  £arl  pf  WUeheUei^ad  iipother.  M«  33  Qe^i 
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For  if  the  anceftor  bjanf  deed,  obligation,  corenanf,  or  the 
ljke»  binds  himfelf  ftnd  bis  heirt,  and  dies  :  this  deed,  oblw 
gation,  or  covenant,  £haU  be  binding  upon  the  heir,  fo  far 
forth  only  as  he  bad  any  eftate  of  inheritance  vefted  in  hitn, 
(or  in  fome  other  in  tiruft  for  him)  by  defcent  from  that 
anceftor,  fufficient  to  anfwer  the  charge,  whether  he  remains 
in  pofieffion,  or  hath  aliened  it  before  a£lion  brought  ^ 
Whiph  fiifficient  eftate  is  in  law  called  ajfets^  from  the 
French  word  aJfeXy  enough  ".  Therefore  if  a  man  covenants 
for  himfelf  and.  bis  heirs  to  keep  my  houfe  in  repair,  I  can 
then,  and  then  only,  compel  his/heir  to  perform  this  cove« 
nant,  when  he  has  a|i  eftate  fufficient  for  this  pnrpofe,  ot 
aflets  by  defcent  from  the  covenantor.  For  though  the 
tovenant  defcends  to  the  heir,  whether  he  inherits  a|iy  eftate 
or  not,  it  lies  dormant,  and  is  not  compuifory,  until  he  has^ 
4j^i  by  defcent^*  A  man  had  ifllie  a  fon  and  a  daughter, 
and  devifcd  his  lands  to  his  Ion  in  tail  \  and  if  he  died  with- 
out iflue,  that  it  ibould  fei|iai|i  to  the  i>ext  of  his  name,  and 
died.  Tl>efon  died  without  iflue,  the  daughter  being  then 
marrjed^  The  queftion  was  whether  ihe  (bould  have  the 
Vinds :  and  the  pourt  decreed|  that  as  (he  had  loft  her  name 
by  he^  m^rri^^e,  it  (ho^ld  go  to  the  next  heir  male  of  the 
name ;  but  if  (be  had  not  changed  her  name  by  marriage, 
flie  ibould  have  bad  it,  for  |he  fhen  was  th^  fiext  of  dilt 
name«^, 

^^  A)l  children  inheritors  wbi^h  (hall  be  born  without  the 
<*  liegeance  of  the  king  of  England,  /hall  have  the  famq 
f  benefit  of  inheritance  as  if  they  were  born  within  th^ 
^<  king's  liegeance ;  fo  always  that  th^  mothers  of  fuch  chil'* 
f  *  drp|i  dp  pafs  tbe  ifa  by  the  licence  and  wills  of  their  huf- 
ftf  bands.    And  if  it  be  al}edged  agai^ft  any  fuch  born  bef 

t  29  Car.  n.  c.  3.  u  Fin.  Law,  119.  ▼  Fin.  R.  Si.    Blicki^ 

^  II.  c.  15.  w  Cafe  of  mnn  ami  9fl9hh>  Cro«  Eliz.  |32. 
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^  yond  the.  fea»  that  he  is  a  baftard,  it  fltalUIx^  commanded 
**  to  the  biHiop  of  the  place  where  the  demand  is,  to  certify 
to  the  king's  court  where  the  plea  thereof  hangeth^  as  is 
ufed  in  the  cafe  of  baftardy  alledged  againft  them  which 
^*  were  born  in  England  ^'^  Children  not  demanding  their 
legacies  of  their  fathers,  when  they  come  of  age  or  after,  b 
m>  dilcbarge  of  tkem.  And  the  father  is  bound,  to-  main- 
tain them  duping  their  minority.  And  their  portions  given 
by  a  ftr^ngcr  do  not  at  all  exonerate  him.  And  wHere  they 
become  fit  for  fenrice,  and  ferve  their  fathers,  their  fervtce 
^as  been  deemed  by  the  court  to  be  of  more  worth  than.the 
intereft  of  a  legacy  of  50I.  and  fo  intereft  was  allowed.  But 
where  a  daughter  married,  and  (he  and  her  hufband  h^d  a 
year's  board  after  marriage,  the  father  muft  be  allowed  fof 
It,  unlefs  an  agreement  be  proved  to  the  contrary  ^,— A  dc* 
yifed  250I.  to  his  fon,  and  left  his  wife  executrix,  who 
married  another  hufband.  Qn  a  bill  brought  afgainft  them 
by  the  Ton  for  the  legacy,  the  defendants  would  have  dif- 
counted  maintenance  and  education,  but  the  court  wouM 
not  permit  it,  fo^  as  to^diminiOi  the  principal  fiim;  for  it 
'Was  faid,  the  mother  ought  t«  maintain  the  phild  *«— -JBuC  % 
fum  of  money  paid  for  bindiiig  the  fon  out  apprentice,  may 
he  deduced  from  a  principal  fum  *.-r-But  where  a  father 
died,  leaving  a  fon  of  two  years  old,  to  whom  as  heir  at  law 
the  rents  of  33I.  ^per  annum  descended,  the  mother,  who 
received  the  rents  till  the  death  of  the  child,  which  happened 
when  he  had  attained  to  eighteen  years,  was  allowed  for  bis 
inaintenance^t 

An  heir,  at  law  may  be  a  witnefs  concerning  the  title  tp 
land.  But  the  remainder  man  cannot,  for  he  bath  a  pre-* 
lent  intereft ;  but  the  helrihip  is  a  mere  contingency  «• 

5t  2^5  Edw.  in.  ftat.  *.  y  3  Ch.  R.  i68.  »  z  Vent.  353. 

f  3;bjd.  ^  Chi  ^.  16  ij,  c  Sid,  315. 

By 


By  tf  deviff  of  0tl  tits  g9$ds  U  his  Mtiren^  i  btftard  eign^ 
Iball  tiJcc  a  portion '.  .    '* 


AdditUus  U  a  Ifamt^ 


<r  * 


W 


'HERE  a  father  h^  tfef  foine  nauae,  zn4  the  fame  adr 
dttioQ  with  a  defendant,  being  bi^  foa,  the  a^fOQ  i^ 
•batabje^  unlefs  it  add  the  addition  of  the ytungtr^  to  th^  othef 
^ditipns.  But  where  (he  father  is  the  defendant,  there  ii 
HO  ofied  of  tbjf  addition  of  tbf  fltUr  \ 


I   . 


0/  QwilUni  Lan4s»  und  the  Cufim  rf  BmHgh  Eng^fi^ 


•  1 


^H£  ,onIy  traces  of  this  kind  of  tenure  are  no\y  to  he 
found  in  Kent :  and  it  is  the  opinion  qf  a^learned  anti? 
q^arian9  that  this  kind  of  tenure  prevailed  univerfillyj^  the 
kingdom  before  the  Norman  conqueft  ^«  The  diftingqiihr 
ing  prppertiesof  this  tenure  are  various.  Some  of  theprin-. 
€;ipa]  are  as  follow  :  (i}»  The  tenant  is  of  fufEcient  years  tq 
^li.enate  hia  eftate  by  feeoffinent  at  the  age  of  fiftee<^  ^ 
^i)^  The  eAate  does  npt  efcheat  in  cs^fe  of  an  attainder  and 
#^eciition  for  felony  i  their  ma^im  being,  ^'  the  father  t^ 
the  bough, .  the  fon  to  the  plough  «•*'  (j).  In  nioft  pl^cea 
the  tenant  had  a  power  of  deviiing  lands,  by  will  before  the 
ftatute  for  that  purpofe  was  made\  (4],  The  lands. de- 
scend not  to  the  eldeft,  youngeft,  or  ^ny  one  fon  only,  bmt 
to  all  the  fons  together  *,  which  was  indeed  anciently  the 
moft  ufual  courfe  of  defcent  all  over  England ;  thpugh  \x\ 
particular  places  particular  cuftoms  prevailed  ^,  Anciently 
lands  in  Wales  were  equally  divided  among  all  the  iiTue 

c  Moorf.  10.     Sar  &  Fetn.  d  2  Hawk.  187.  e  Seld.  Analed. 

(.  %,  c.  7«  f  Lamb,  rerum,  ^14.  B  jbid.  634..  Ji  Cco« 

Car.  561.  *  F.  N,  9. 198,    JUtt.  1.  iip,  ^  9Uckft.  b.  II.  c.  6, 

male. 
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ftntute  zj  |iei)»  VIII.  c.  ^6.  the  Englifit;  raloS  «f  d^fcepf 

were  eytj^oded  ittto  ^b9^.prj^ipiiUt^,  .f%  that  tl\eif.Jaod» 

from  t^%  'f^is4  .b^vcf  been  iib^i^d  by  the  «Weft  fon^    If 

a  itiaii;  .fetfrdyof  leinds  in  gaveUciiid;  gives  or  iJeyifcsit^Qiis  to 

al  man^  Md  hfa.clddl  heirsy\thi9  ddea  not  :alta  thQ  c^nfto*-^ 

itivy .  inhiciftancD^  or .  h  i  nd«r  Mbii .  ^fi^ent^  a^ordix^  -  ft^  th^ 

ndea  iii-gavetkindy  hi  ths^  tnm  be  4oiie  by  ^  ^.>pa|-ltaintnt 

Qdly^.  Heirs  iafg^irblkindfhall  teake  partition  la^pardtneff^ 

and  a  writ:o£)^fMtitfon  Ues  between  tbtm  al  it  jdcKA.beJbWf^iir 

parcentfrw:  .AnelrioithedecIaM^ion  upon  fueb  writ;*  ^cufr 

tote  muftbe.isieihtohtd:;  IbatJheland  is  of  g»vtflkind,  bur 

titey  needoSiQt  prfliTcnbe^tfor:  thodgh  the  euft<M  ^  differ 

lenl!  fronitfaK  general  law.of^tfafe  kingdom^  muft  be  taken  now 

^iceof  ^o  tbc: judges^  yet  there  is  no.  neceility  fpr  pr^fihiAg^ 

bteauro  hWsl^'UciK .  And  by  a  cuftom  'Whtch  prevails  in 

certain.' aflct^t  .hc^ougbsi  :cd1Ied  boroi^ifiniigliflty    th# 

ytimi'geftribn  ftdl  inhedtrthd  lands  of  which  his 'fbthet) 

diesfeHed,  either  in  fed  orrlee^tarl  ^.-H^Aii  eje^tln^t  waH 

kroughi'  fqf  j.txrtsiil   copyhold   Idnds  ^fhin   thC'  manot: 

9i  Barnes,  in:  the   county  of  >Sui!ry,    in -wMeh .  man<^ 

therd  tia.a..o«ftoiin  of  borough  EpgVfh^    William- Clyttlef 

mMlc.!6ut^i$>title  from  a  tegular  and;  iindjf^^fted  wijl  o£ 

bis  graild£ither  John  Cly.fner>..d«ted  F^b.  ifi  ij4ii  ailil 

executed  in  thi  pr^fence  of  tfbr^e  wknefies,  dUpofing  of  hi» 

freehold  as  w^ll  as.copyhcdd*eftite  to  his  eldeft  fcin  Johii 

Clynier,  the  father  of  the  aboveiiamtd  WilliamCIymeF.  The 

teftatdr  John  Clymer  the  elder,  having  previoufly  furrender* 

ed  the  copyhold  to  the  ufe  of  bis  w>U.     The  title  of  the 

defendants^  Who  were  purcbafdrs  under  another  Williadu 

Clymer,  fecond  and  youngeft  fon  of  John  the  elder,  and 

Vincle  to  WilUam  the  plaintiff,  depended  Upon  another  fub* 

It  C*.  Litt.  27.  I  14  Vincr.  Ut.  Gavelt.  »  Litt.  fta.  itf^v 

fequent 
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lequeiit  Willi  or  iliftrflttent  Whtth  they  called  a  will,  ma<)c^ 
by  the  faid  Jdhtf  the  elder,  as  they  alledged  oA  the  20th  of 
September  1745,  which  theyc<t>hteAded  was  at  feaft  a  revo* 
cation  of  his  former  will  in  174^  i  atid  if  it  W  oYUy  a  rt^tf^ 
Cation  of  the  former  wi]I>  then  William  the  youn^  fdn 
of  John  itluftthherit  as  heir  in  borough  Engliih,    This  will 
or  inftrrnnent  of  1745,  which  was  not  under  feal,  was  all 
iVritten  by. one  William  Medlicott,'  who  was  fbn-in-law  to 
the  teftator,  iiaving  married  his  '  only  daughter  Amey }  to 
whom,  ^and  to  her  heirs  forerer,  the  copyhold  lands  in 
queftion  Were  thereby  conveyed*    And  it  waa  witaefid  by 
Wflliam  Medlicott  and  one  Eltaa'betK  Mitchell.    Upon  the 
death  of  John  Clymer  the  elddPi  in   1746,  hss^  fecond  fon^ 
William  Clynner  was  admitted  to  this  copyhold  eftate  as  heir 
in  bofough  Engliih :  the  abovementioned  will  of  1743  being 
liieh  unknown  to  every  body  except  Williato  Medlicott; 
who  had  it  ia^his^pofleflion,  'but  fecreted  ii.    John  Cljrmer 
the  elder  was  therefore  thought  to  havedi^d  intcftate.   Wil« 
Ham  the  foh  enjoyed  the  eftaife  till  I75i>  and  afterwards 
iSlienacedl^    Whtlft  thefe  tmnia£tions  happened^   William 
Clymer,   the  fon  of  John  Clymer  the  younger,  was  at 
lirft  a  minor,  then  at  fea,  always  poor,  and  remained  ig- 
norant of  the  will  in  1743,  till- the  death  *of  Medlicott^* 
who  produced  it  when  dying,  and  directed  it  to  be  deli-, 
tered  to  the  party  mentioned  therein.     William  Medlicott 
died  in  May  1747  ;   he  had  the  cuftody  of  both  wills  till 
a  few  weeks  before  his  death.     The  latter  Will  was  found 
among  his  pat>ers ;  the  former  was  delivered  by  hini  to  oi|e 
Edwards,  about  three  weeks  before  his  death ;  and  it  was 
4l>out  three  months  after  delivered  to  William  Clymer,  who 
was  then  about  two  years  under  age,  but  ^ho  proved  it  m 
1751  r    Fourteen  or  fifteen  yoars  elapfed   from  the  death  of 
John  Clymer  the  teflator,  before  this  ejeftment  was  brought, 
during  which   time  his   uncle  William,  or  the  purchafer 

under 
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tinder  bioi*  had  been  in  qiiiet  f»o&ffioh.    To  jencouttter  t1i« 
evidence  of  tbi)  wjU,  the  defendant!  produced  the  Inftrumeltt 
of  17459  ^nd  both  jthe  witneflcfr  to  it  being  dead,  they 
proved  .their .  hand- writings  and  alfo  the  hand- writing  of 
Jcihn  Clymer  the  elder,  in  the  common,  and  ordiiiary  form« 
Wh^Cfiupon  the  plaintiiF's  council  infifted,  that  this  will,  or 
inftruQient,  was  in  the  <uft  place  aa  abfolute  forgery ;  and 
in  the  next  place,  that  in  point  of  law  it  could  not  operate 
fts  a  revocation  of  the  wilt  in  1743  :  and  they  called  Mary 
ViStor^  lifter  to  ihe  faid  William  Medlicott,  who  fwore^ 
tSuat  whilft'ibe  was  attenc^ing  her  brother  in  his  laft  illnefs, 
and  about  three  weeks  before  his  death  he  pulled  put  of  bis 
ixofom  the  will  of  I743>  and  faid  it  was  the  true  will  of  John 
Clymer,  and  then  delivered  it  .to.  her,  with  diredions  to 
/deliver  it  over  to  William  Clymer,  the  fon  of  John  Clymer 
Xhe  younger,  who  was  the  legatee  : .  and  (he  added,  that  one 
£dwardt  was  pre&nt  at  the  tim'e.     This  Edwards  had  been 
already  caUed  on  the  pact  of  the ;  defendants^  to  prove  the 
:kshd*ivrking  of  Elizabeth  Mitchell,  one  of  the  witaeflfes  to 
the  inftrument  of  1 745*  -  On  being  crofjf-eiiamthfld  on^  die 
jpATt  of  the  plaintiflF,  he  confirmed  Mai^  <  Vidlor^s  evidence, 
'$bat  MedKcott  did  pull  the  will  of  1743  pyt  of.  his.bofom, 
.^nd  g99?e  it  to  her,  with  fuch  direftim3  asihe  had  depofed  to. 
.Upon  Mary  Vi£WrV  orofs-examinfttii^  by  Jthe  council  for 
the  defendants,  flie  not  pnly  perfifted  in  whatihe  bad  before 
.depofed,  but  alfp^dded^  thsit  at  the  fame  time  that  William 
Mcdlicptt  produced  the  will  pjf  1743,  as  the  true*  will  of 
Jpbn  ^lymer  the  elder,   he  acknpwledged  and  declared  to 
.her  that  the  will,  :pr  inftrument,  of  1745,  was  forged  by 
himfelf.     The  judge  and  jury  (a  fpecial  one)   perufed  and 
examined  the  two  inftrument^,  and  took  notice  of  the  cir- 
cumftances  of  th^  latter  being  all  in  the  hand- writing  of  this 
Medlicott  himfelf,  and  difpofing  of  a  fee  to  Medlicott'sown 
.wife.    And  upon  t;he  whole  they  were  all  of  opinipn  that  it 

was 
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was  a  fwgery.    And  the  judge  (lord  dbtef  jnftict  Wil)e$) 
«tre£led  the  )^j  to  find  for  the  pleintifF,  whith  they  did. 
A    motion  waa  made  iti    the  court    of  King's  Bench 
for  a  new  trial,  ufon  At  plea  of  a  mUdlreSioii  ^f  ih€ 
judge  who  tried  >  the  caufe  upon  a-  point  of  evldencd, 
B7  lord  Mahsfield.     There*  is-  no  doubt  «tf  to  the  ^i)l 
Of  1 74'3«  wfaicb  is  the  plaintiff's  -  title  1  the  only  anfwet 
to  it  which  the  .defendants  now  alledge  is,  that  the  lA^ 
ftrumeiitof  1745 has  revoked  it;  and  ih^y  do  not  fugg^ 
that  they  can  give  any. new  eridence  io-iiipport  of  this  in^ 
fttumiEfnt,  or  the  pointof  relocation.    The  jury  have  found 
for  die  plaintiiF,  confeqaendy  that  the  Will  of  1^43  was  not 
reVcOced.     Lord  chief. jullice  Willos  is.  iatisfied  with  th^ 
irerdid.    This  motion  1  therefore,  and  the^  argument  in  fu'pi^ 
pott  of  it,  as  ibere  is  no  pistence  that  the  defendants  can 
anend  i!heU  tafeby  a  new.trkl^^  is  in  > the  natuve  of  an^appeill 
iieofhiiiaopinioa.    TKe  wiil  of  ij}\.^ii£Bt  tip  after  fiftMi 
ytsL»  *,  it  wa^  necefiary  to  Oidm  haw  1^^  was  iecsete^y  aU 
Jiow  difcoveidd..  ^  The  declaratian  df  JUTedlicott  in  bis  laA 
ilfaie6^  ^nriicn^he  produced  aAd  delivefodit  for  the  ufe  of  the 
.plaintiff^  is:  allowed  tobecompetent  Wd  iiiatef:ialevid^e6. 
The  ihftruiltont  of  i745iwas  eqwilly-t^  his  caftody,  aiid 
focveted..^  TJie  accooni' behave  of  it  in  his  laft  moitiept^  h 
cquatty  pfop^i'.    £i/(e»though  it  h^i  tieen  upon  an  eissLti^ 
nalioh  bf  th6  plaiVidHF  (efpecialfy  a^  it  vH9  aff  written,  and 
•was  wifnefled  by  bim,  and  gate  the  prediifbs*  tnf  ^ueftidH  to 
'kis-W'ife)  as  the  account 'wa^  aconfeffion  of  great  itfiquit^, 
HhAiJ^de  could  beundef  Ao  temptation  to  fay  it,  but  to  <Jo 
jafiitJ^i  )ind  eth  bis  conffcienc^ ;  1   anv'Of  opinion  tbe  iii^ 
dt]h^6  W^' proper , to  be  left  to  the  jury.    But  independeiit 
of  tHi^'d^^Ura^ion,  fbrgery  or  fraud  wsis  apparent.     Med- 
licott  a^pear^tO  have  been  a- bad  man.     If  \t  all  written  by 
hiifl,   frftd  gives  the  fee  to  his  wife  lit'  prejudice   of  John 
Cly0ie#,  Ibt  teflat^r's  thak  iSue  ;  it  is  wo^ded^as  an  irrevd« 

cable 
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cable  fottlement*  withgut  paufq  or  confideration.  Medlicott 
never  dared  to  producip  it^  and  cbofe  rather  to  conceal  the 
yill  of  17439  that  the  jroui^^r  fon  might  be  admitted,  and 
ppffefs  the  premifes.     And  fti]I  fuj^Jier^  this  paper  is  no  f6* 

Ypcittipji ;  it  is  np  will^  and  therefor^  caqn^t'  direct  the  lift's 

*••«•."         '    »    .       .   •*      ■  ■ .      '''.'}■  •  •  •» 

S>f,  tfo  Curx!?nder,  If  w  no  conveyance^  it  is  no  agreement 
Virith  finy  ibodyi^  '^.^?F^  9P^  H^^P^^^  hayiog  been  delivered 
t$>  QIC  for  the  ufe  of  any  body,  Thcr^  is  ji?o  proof  that  it 
yf^  9ut  of  tbe  cu(lody  of  John  Clymer  befor^.  his  deatK. 
Jt  QWght  not  tp  h^ve  been  put  of  his  cuftody.  becaufe  It  is 
yQ]|iS)tary,  and  Mrithput  any  confideration.  He  could  not 
have  been  obliged  to  pierform  it.    Th^f^  it  ajiipunts  to  no 

•  ^   I    ':  ''.1  *    •'       *  -    •  ^ 

morethfin  his  bare  faying^  that  he  inteijided  to  ^lake^a  will, 
or  XAM7^4^r  tp  ^e  ,vfe  pf  hi^  daughter  in  ^e^^nd  did  hei^her^ 
Aiji  intention  .to  revoke  by  a  future  a<^  which  9  pfian  cannot 
1)Ci  compelled  to  perform,  is  no  revocatiqn  till  the  ad  is  done. 
,iVll.  the  j^afcs  arc  fo,  ^^jpct  the  reafon  is.  evident.  The  t^iree 
4>t;her  iu4gcs  xieclared  tl^^ir  entire  concurrence,  but  declined 
^expatiating,  as  lord  Mansfield  had  fo  very  fully  gpnp 
through  it"*         .        .  '  . 

•  '  ...  , 

Contingent  Rit^inJirSf 
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A  Remainder  to  a  man's  eldeft  ilbn  is  a  good4:emaiiid«r^ 
though  at  the  time  of  rosddng  it  hath  no  fon.  £ut 
fuch  is  the  nice,  and  perhaps  it  niay  4)e  thought  in  tbi^ixi)» 
fiance  frivolous  diftinflion  of  the  law,  if  fuch  remainder  be 
limitted  to  a  man's  fon  non  in  effi^  by  a  particular  niime,  «s 
Richard  or  John,  it  is  a  bad  remaind^r^  for  the  Jaw  deems 
it  too  remote  a  poffibility,  that  he  fliould  not  only  have  a 
fon^  but  a  fon  of  a  particular  name.o.  Lands  devifed  to 
fuch  unborn  fon  of  a  feme-covert,  as  (ball  lirft  attain  tbp 

^  Wn^ht  on  deoii<e  of  William  Clymer  agaiuft  Littler  t^  of  hen.  M* 
%  Ceo.  UI.    .3  Bur.  Mmif.;i244«  "  .5A«J(*'  5J- 
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a^  of  twenty-one  years,  and  to  bis  heirs,  is  a  good  execa« 
jCory  dcvjfe.     The  utmoft  extent  of  which  contingency  j 
or,  the  longeft  extent  of  time  that  can  happen  before  the 
cilate  can  veft,  is,  tlie  life  of  the  mother,  and  the  fubfe- 
jquent  infancy  of  her  fon,  which  i^  the  life  in  being,  lA 
whom  it  vefts  inimediately ;  and  twenty-otie  years  after  the 
.determination  of  that  life ;  and  this  is  the  utmoft  length  that 
has  ever  been  allowed  for  the  contingency  of  an  executory 
deviie  ^     Contingent  remainders  nuy  be  defeated;*  by  de- 
ilroying  or  determining  the  particular  eftate  upon  which 
they  depend,  before  the  contingency  happens  whereby  they 
become  vefted  \    Therefore  when  there  is  tenant  for  life, 
with  diverie  remainders  in  contingency  ;  he  may  not  only 
by  his  death,  biit  by  alienation,  furrender,  or  other  methods, 
deftroy  and  determine  his  own  life^eftate,  before  any  of  thofe 
remainders  veft  ;  the  confequence  of  which  is,  that  he  ut<» 
terly  defeats  them  all :  as,  if  there  be  tenant  for  life,  with 
i-emainder  to  his  eldeft  fon  tinbOrn  in  tail,  and  the  tenant  for 
life",  before  any  fon  is  tiorn  furrenders  his  life  eftate ;  he  by 
that  means  defeats  the  remainder  in  tail  to  his*  fon  ;  for  hi9 
fon  not  being  in  effij  when  the  particular  eftate  determined, 
the  remainder  could  not  then  veft ;  and  as  it  could  not  vcft 
)tben,  ft  neter  can  vpft  at  aU#    In  thefe  cafes,  therefore^  it 
jb.heceflary  lo  have  truftees  apgiointed  tapreferve  the  con- 
tingent remaindersf  in  whom  there  is  vefted  an  eftate  in  re-< 
jihainder  for  the  .life  of 'the  tenant  for  life,  to  commence 
wheo-bi^  determines*     If  therefore  bis  eftate  for  life  deter-* 
mines  .otherwife  than  by  bis  death,  their  eftate  for  the  re«- 
-fidue  of  his  natural  life  will  then  take  efFed,  and  become 
a  (Particular  eftate  in  pofleftion,  fufioient  to  fupporl  the  re- 
mainders depending  in  contingency  % 

P  toTu  »3».  <J  I  Rep.  6^.  1*5.  '  ttoor.  4S6.    dRbUl. 

Abr.  797.    vSii.  iS9*  1-^  Ghata*  Rep.  170.     Bl«dLft.  bi  11.  .c.  ii« 
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Corritprian  0/  Biood. 

*^rOthing  but  the  rehovating  povtr  of  an  aft  of  parlia- 
mcnt  ca'n  reftorc  inheritable  qualities    to  corrupted 
blood.    '  Tfi^^king  by  pardoning  the  oiiender  may  remit  his 
public  punilhment  ^  but  the  king  alone  has  no  right  to  veft 
in  a  man  attainted  of  high  tfeafon  a  right  of  tranfmitting 
his'  inheritance  to  bis-heirs^  for  by  fuch  attainder  the  blood 
is  {0  far  ftained  or  ^corrupted,  that  the  party  lofes  all  the 
nobility  or  gentility  he  might  have  had  before,  and  beeomes 
ignoble,  fo  that  he  can  neither  inherit  as  heir  to  an  anceftor^ 
nor  have  an  heir  V    Tht  king  may  remit   a  forfeiture  in 
which  the  Intereft  of  the  cro%n  is  alone  concerned ;  but  he 
cannot  wipe  away  the  corruption  of  bloody  'for  therein  a 
third  perfoTl  has  an  intereft  ;   namely,  the  lord  who  claims 
byefcheat.  '  If  therefore  attlan  hath  afon,  and  is  attained, 
and  is  afterwards  pardohed  by  the  ktng;  this  fon  can  never 
>*nheritto1iis  father,  or  father'is  anceftdrs  :  becaufe  his  pa»- 
ternal  blood,  being  once  thoroughly  dDrhij^ted  by  his  father's 
attainder^  muft  continue  (b  (  but  if  a  fon  is  born  after  the 
pardon,  be  may  inherit,  becaufe  by  the  pardon  he  is  made  a 
new  man,  i^d  may  convey  new  inheritable  blood  to  his  after- 
born  children  ^    If  a  man  hath  iflue  a  fon,  and  is  attainted, 
land  is  aftelrwalrds  pardoned,  and  thieh  has  iflue  a  fecoild/on, 
and  dies  ;  here  the  corruption  of  blood  is  not  removed  fron^ 
the  ddeft,  and  therefore  hte  cannot  be  heir :   neither  can  the 
yoiihgeft  be  heir^  for  he  h^th  an  elder  brother  liviilg,  of 
Sivhom  the  law  takes  hotite,  as  he  ohce  had  a  poffibility  of 
being  heif ;  and  therefore  the  younger  brother  (hall  not  in- 
herit, but  the  land  ihall  efcheat  to  the  lord.     Though  had 
the  elder  died  without  iflue  in  the  life-time  of  the  father, 

»  a  Havrk.  4518.  »  Co.  Litt.  39a, 
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the  younger  Ton  born  after  the  pardon  might  well  have  m-^ 
Kerited,  he  having  no  corruption  of  blop^.^  So  if  a  man  hatb 
iflue  two  (bns>  and  the  elder  iif  the  life  of  the  father  bath 
ffffiie,  and  then  is  attai»ttd  Midi  ^aiecuted),  9n4  afterwards  the 
lather  dies.  The  lands  of  the  father  ihidl  not  defcend  to  the 
ydunger  foa,  fei  tht  tflue  of  the  elder^  wbu«h  had  once  » 
poflihility  to  kihertt,  (hall  tiapede  the  defcent  K^the  younger^ 
and  the  lands  fliall  efcheat  to  Ihe  loud  ;  but  if  the  eldeft  Qm 
kave  no  tfiue,  the'yottoger  toll  Jtihfrit*  If  the  £atber  b» 
attainted,  and  dies  daring  th^  life  of  the  grandfathm-^.  yet 
the  fon  (ball  Qot  inherit  to  the  grandfadier,  becauf^  he  m«ft 
^pre&nt  his  father, .  who  cannot  be  re|^re(ented  "w^— The 
iather  is  feifed  of  knds  holden  of  A.  the  ton  is  attainted  pf 
high  treafon  }  the  father  dies  >  th^  lands  fliall  efcheat  to  A» 
becaufe  of  corruption  of  blood,  the  father  dying  without  heir ', 
and  the  king  cannot  have  the  land,  becauie  the  fon  never 
had  any  thing  to  forfeit ;  but  the.  king  {hall  have  theeicheat 
of  all  the  lands  whereof  the  peribn  attainted  of  .high  treafon 
was  ibifed,  of  ivhomfi)ever  they  weife  holden;^ ;  but  if  th^ 
^anceftor  b«  aitatnted,  his  Tons  bof'n  Jbefore  th^  ^^tlder  n)ay 
he  heirs  toeiiih  other^  becanfe  the.blood  waa:  inberitab^ 
4vhen  impairted  io  timn  #» 


Childrtt^  of  jfliensi 

.   ■ .  : 

'  A  LIENS '^^  neither  hold  land5  by  purchafe,  nor  by  jen 
hjeritance,  confec^uently  they  can  have  no  legal  heirs  ^, 
To  remove  thefe  heavy  grievances  on  tbem,  tiiey  may  b$ 
made  denizens  by  the  king's  letters  patent,  after  Which  they 
;)re  privileged  to  purcbafe  land34  But  the  fon  born  before 
fuch  denizatign,  muft  not  by  the  common  law  inherit  thofe 

"  Co.  Litt.  8.  ▼  Ibid.  13.  w  ilKkft,b.  IL  c.  15.  Co.  Litt,  5. 

^^«*">4'«    1  H. p.  Q.  J.i7j  8,    i\ilL%llw  »  Co.  Lit.  a.  1  Lev,  59. 
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Jaods ;  .bpt  a  fon  born  afterwards  may,  to  the  exclufipn  of  his 
elder  brotliet,  though  living,  which  is  different  from  the  cafe  of 
attainder.    For  the  father  before  denization  was  confiderfcd  as 
jiaving  no  inheritable  blood  lo  impart  to  bis  ifTue :  whii;!)  qua- 
lity it  acquires  bf  denization,  and  tranfmits  toallhis  fubfequen( 
|)ofterity.     JBiit  naturalization  by  a£l  of  parliament  takes  a 
more  aniple  fcopc,.bavifl(ga  rctrofpeiSive. energy,  and  impart- 
ing to  bis  blood  ^n   inheritable  quality  ab  initio.     It  wa^ 
/prmerly  held  that  if  an  alien  come  into  England^  and  tliere 
ibave  iflue  two  fons,  who  are  thereby  natural  born  fubjefts^ 
^nd  one  of  them  purchafes  lands  and  dies,  yet  bis  furviving 
•brpthex  caofiot  bej  his  heir.    For  their  father,   who  is  their 
•l^pmmoii   ftock^  or  €Qmmune  mnculum^  h^th  no  inheritable 
l>Jood  in  bimfel^  confe^eptly  the  law  knows  no  affinity 
t>Q^twepn:his.c^?spring>  becauie  they  can  derive  their  ^efcent 
from  no  ^x^ceftor  ;.  therefore  if  no  lineal  defcendants  of  the 
p^rchafing  brother  can  ht  found,  the  land  ifhall  efcheat  to 
^he  lord  of  (he  fee  y::  but  this  opinion  hath  been  cdntro* 
verted,  and  overruled  by  modern  lawyers  :   and  the  fons  of 
^n  alieh,   born  under  t'he  king's  allegiance,  rtiay  inherit  to 
>cach  other  *.    The  extenfion  cif  <:ommerce  fora  centary  paft 
]ias  made  it  advifable  for -the  legiflature  to  j>ay  fcAie  parti^ 
c^lar  attention  to  the  interefis  of  ?ffiens,   patrtrcutariy  wheh 
tthe  deftruiSive  policy  of  a  vain-glorious  potentate  in  a  nviX 
kingdom  was  harraiSng;  fome  of  hts  mbft  valuable  fuljefH* 
and  compelling  them  to  qtiit   their  couittry^  and  feek  an 
afy]um  under  a  more  Sjenign  governtnfcnft.     Accordingly 
jan  aft  wiis  pafled^  A.  X)^  1700  %  len^Sing,  that  all  perfons, 
tbeing  natural-born  jruj)jcfis  of  the  "king,   may  inherit,   and 
make  ^heir  titles  by  defcent  irom  any  of  their  anceftors 
Ijneal  or  collateral,   altl^pugh  thbir  father,   or  moicher,  or 
^ther  anceftot,  by^  /rom,  through,  or  under  ^hom  they 

.    y  .C&.  Lit' 129.  '      't>^^<»473*      >  ^rH^r     f  Sia.  ^93* 

!  ■  «  .  .  . 

C  c  3  derive 


I 


386  Ths  laws  concsrning 

derive  their  pedegree^,  were  born  out  of  the  dominions  of  the 
king  of  England.  But  an  unforefeen  coniequence  from  this 
zQi  prefented  itfelf  after  fome  time ;  for  thereby  a  younger 
fon,  born  in  Great  Britain,  or  its  dependencies,  might  in- 
herit, to  the  excluflon  of  his  elder  brother  born  in  foreign 
parts ;  but  fliould  fuch  elder  brother  fettle  in  England,  and 
have  a  fon,  fiich  fon  might  claim  the  inheritance  occupied 
by  his  uncle ;  therefore  a  fubfequent  a£l  ^  enaded,  that  no 
right  of  inheritance  fliould  accrue  by  virtue  of  the  former 
ftatute,  to  any  perfons  whatfoever,  unlefs  they  are  in  being, 
and  capable  to  take  as  heirs,  at  the  death  of  the  perfon  laft 
feifed :  with  an  exception,  however,  to  the  cafe  where  lands 
fliall  defcend  to  the  daughter  of  an  alien,  which  daughter 
ihall  refign  fuch  inheritance  to  her  after*born  brother,  or 
divide  it  with  her  after-born  fifter,  according  to  the  ufual 
mode  of  defcents  by  tBe  common  law,  which  has  been  aU 
ready  laid  down  ^. 

All  thofe  are  natural  born  fubjeds,  whpfe  parents,  at  the 
time  of  their  birth,  were  under  the  adual  obedience  of  the 
king  of  Great  Britain,  and  whofe  place  of  birth  was  within 
his  dominions  **•  If  a  king  of  England  makes  a  new  con- 
queft,  the  perfons  there  born  are  his  fubjeds :  but  if  the 
place  be  retaken,  the  perfons  born  there  afterwards  are 
aliens  *"•  If  an  alien  has  ifliie  by  an  Englifh  woman  out  of 
the  king's  lineage,  the  ilTue  ihall  be  alien,  though  (he  is  a 
natural  Cubje£!:,  for  ihe  is  y^^  potiftateviri^.  But  if  an 
Englifh  merchant  goes  beyond  fea,  and  takes  an  alien  wife, 
the  ifTue  ihall  inherit  him. — An  Engliih  merchant  died  in 

Poland,  leaving  his  wife,   who  was  an  alien,    with  child. 

^^  .   "       « 

This  child  was  adjudged  to  be  a  fubied  born^  for  the  child 

b  25  G.  n.  c.  39.  c  See  pige  368.  4   7  C«.  ig. 

c  Dyer,  224^    Vaugh.  181,  281.  ^  i  Vent.  42s. 
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fiiall  be  of  the  conditio^  of  his  father  «,^-A  itxiiftft  is  aa 
nljen  enfranchifed  by  the  king's  charter,  an4  enablcjd  to  pur* 
chafe  and  ppffek  lands,  and  to  be  capat^e  of  any  office  or 
dignity  as  a  najtive  fubj.e&  ;  bMt  fuc^  afi  one  cannot  inherit 
},ands  by  defce^t  K 

pofthwMus  and  fupfofitiiious  Children. 

A  Child  born  fo  foon  after  the  death  of  the  hufband,  that 

by  the  ufual  courfe  of  geftation  it  may  be  prefumed  to 

.  ,  .     ,   .»  - . . 

have  been1)egottenl)y  him,  is  equally  legitimate  as  if  borii 
before  his  death.  '  In  cafe  a  widow  declares  herfelf  With* 
child,  in  order  to  produce  a  fuppofititious  heir  to  an  eftate,  the 
prefumptive  heir  will  be  allowed  by  the  common  law  a  wrijt 
de  ventre  infpiciendoy  to  examine  whether  (h6  be  with  chilcf 
or  not.  And  if  flie  be,  to  keep  her  under  proper  reftraint 
till  (he  be  delivered ;  but  if  upon  full  examination  (he  foe 
pronounced  nbt  pregnant,  the  prefumptive  heir  may  claim  to 
be  admitted  to  the  eftate,  though  liable  to  lofe  it^gain  oii  the 
birth  of  a  child,  within  forty  weeks  from  the  death  of  |he 
Ijufband,'. — Percival  Willoughby,  and  Bridget  his  wife, 
one  of  the  coheirs  of  Sir'  Francis  Willoughby,  prayed  a 
writ  out  of  the  chancery  de  venire  infpicUndoy  to  Dorothy, 
Xhe  wife  of  thcf  faid  Sir  Frai>cis  deceafed,  who  dying  feized 
of  a  ^reat  inheritance,  leaving  five  daughi^ers,  the  eldeft  of 
whom  was  married  toP^rgival  Willoughby,  and  joined  with 
hii;n  in  this  uraypr.  And  it  was  founded  on  the  widow  pre* 
tending  herfelf  to  be  with  child  by  Sir  Francis,  which  if  it 
were  a  fon,  all  the  five  fifters  would  lofe  the  inheritance  de* 
fcendtng  to  them.  And  they  further  prayed,  that  the  writ 
flight  be  dire^ed  to  the  (heriiF  of  London,  that  he  (hould 

%  Cr».  Ctr.  691.2.    1  SU.   19s.  *»  27  Hen,  VIIJ.  c.  04. 
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^ftuft  tlie  (Hcl  D6n)thy  t6  be  ri^wM  6y  twdve  knight)^  met 
fearched  by  tWelVd  women  in  ptc^fence  of  the  knights,  a  ajf 
fgiidndufH  Uhii^a^  ei  9enireA  infpieienditfhy  whether  file  wcrd 
#tUi  tiitld,  arid  to  certify  th^  ftme  imo  the  ^urf  6f  CdtH'^ 
moil  Pleas.  And  if  ibe  wei^^with  child,  to  certify  f6r  hov^ 
longtime  in  their  judgments,  and  when  fhe  would  be  deli* 
i^red.  Whereupon  the  flteriflf*  accordingly  caufed  her  to  be 
fearched,  and  returned  that  flie  was  twenty  weeks  gone  with 
child,  and  that  within  twenty  wed^s  flie  would  be  deliver^. 
Whereupon  another  writ  iflued  out  of  the  Common  Plibs^ 
commanding  the  (heriiFfafely  to  keep  her  in  fuch.a  boufe« 
and  that  the  doors  Ibould  be  well  guarded,  and  that  every 
day  he  Ihpuld  caufc  her  to  be  viewed  by  fome  of  the  women 
named  in  the  writ  (wherein  ten  virere  named)  ;  and  when 
ihc  (hould  be  delivered,  that  fome  of  them  (hould  be  with 
ber.t9  view  the  birth,  whether  it  be  ma]e  or  female,  to  the 
intent  there  ihbuld  not  jbe  any  falilty.  And  upon  this  writ 
the  fheriiF  returned,  that  accordingly  he  had  done^  and  th^C 
fuch  a  day  ibe  was  delivered  of  a  daughter  '• 

But  if.a  man  dies,  and  his  widow  loon  after  marries  again, 
^nd  a  child  is  born  within  fuch  a  time  as  that,  by  the  courfe 
of  natur^,  it  might  be  the  child  of  either  hufband  ;  in  this 
caife  it  is  faid  to  be  mbre  than  ordinarily  legitimate,  for  it 
may,  when  arrived  at  years  of  difcretion,  choote  which  of 
the  fathers  he  or  iiKe  pleafes^.  This  was  an  inconvenience 
of  ifuch  magnitude,  Uiat  the  civil  law  prohibited  a  widow 
from  marrying  infra  annum  luSfut  %  which  year  conliAed 
only  of  ten  mohtbs,  as  may  be  gathered  from  Ovid  '•  From 
the  Romans. tliis  law  feems  to  have  been  received  into  thfs 
ifland;  for  the  lanler'eftraint  Was  laid  upon  widows  inxhe 
Saxon  and  Danifh  times,  and  we  find  it  exprefly  ena&ed^ 

^  E.  39  tti*,'  Cro.  fefiz,  566.  «  Co.  Litt.  S.  '  Roll's  A\>.  357. 
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A»  D.  iob8^'**^Alphoorus  Tbeafter,  couda  and  heSr  of 
William  Thoaker,  after  the  death  of  the  faid.  William,  wha 
died  witboat  iffwcy  procured  out  of  the  chancery  a  writ  df 
viJitre  in^fkimd^}^  of. Mary  the  wife  of  the  faid  WHiianH)  (ha 
being  then  fuppofed  to  be  sn^i  by  him  $  and  within  one 
week  afttfr  Ifae  ddath  of  her  bufbacd,  married  With  one  Johtt 
Dunc6mbe».  This  writ  was  dirked  toithe  (herxfFof  London; 
to  caufe  thefaid  Mary  to  be  fearehed^  whether  flie  were  with 
child  by  the  deceaiisd  William  Theaker,  and  if  with  chtld^ 
when  ttk6  wioiild  be  delivered*  No  mention  being  jtiade.  of 
her  iecond  ii]iarriage»  And. this  writ  was  according  to  the 
precedent  in  the  3^  Elitafaeth,  of  the  Hke  writ  againft  the 
lady  WillQugfaby,  aiid  was  returnable  in  the  CointnoQ  Pleas. 
ThefheriflF  returhed,  thiit  he  had  caufed  het  to  be  fearchedT* 
and  returned  thet  liiquifition,  that  by  fuch  perfons  h^  caufed 
her  to  be  feafcfacd^  and  found  her  to.be  mJUnty  and  that  (he 
would  be  delivered  within  twenty  weeks.  Alphonfos 
Theaker,  the  petitioner,  then  prayed  a  fecoad  writ  out  of 
the  Commoti  Pleas^  to  be  direxEied  to  the  (beriff  i£  Surry^ 
becaufe  ihe  was  moved  by  her  hufband  to  Wandfwofth,  in 
that  county,  and  there  inhabited )  that  the,  AerifF  might 
take  her  into  his  cuftody,  and  keep  her  until-flie  was  deli- 
vered of  her  child»  that  tber^.  might  not  appeftr  to  be  any 
falfe  or  fup^fititious  birth  ;  attd  that  in  the  mean  timd  xh^ 
iheriff  might  caufe  her  to  be  viewed,  every  day  by  certain 
matrons  named  by  the  court  in  the  writ,  and  that  fome  of 
them  might  be  prefent  at  the  birth  of  the  child^  according 
to  the  precedent  of  lady  Willoughby.  But  becaufe  in  that 
cafe  the  lady  wasawidow^  and  fp  fuch  a  courfe  might  well 
,be  obferved ;  but  here  (he  was  a  feme-covert^  who  ought  to 
cohnbit  with  her  bufband ;  they  would  not  take  fuchacourfe 
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with  hor,  but  left  her  with  her  huiband,  he  enteriHg  into  ar 
recognizance  that  (he  fliould  not  remove  from  the  houfe 
wherein  they  then  inhabited,  and  that  one  or  two  of  the 
women  returned  by  the  iheriiF  (hould  fee  her  every  day,  and 
that  two  or  three  of  them  fliould  be  prefent  at  her  travel  2 
for  it  was  faid  that  this  i&iie  might  be  well  faid  to  be  the 
child  of  the  firft  hufband,  and  fliould  inherit,  his  land.  So 
that  if  there  was  any  falfe  or  fgppofititious  birth,  the  coufin 
and  heir  might  be  difinherited.  Wherefore  a  writ  was  ac^ 
cordingly  awarded  to  the  flieriff  of  Surry,  to  caufe  her  to  be 
feen  every  day  until  her  delivery,  by  two,  at  Icafl:*  of  the 
women  returned  by  him  j  and  that  three  of  them,  at  the 
leaf}-,  fliould  be  prefent  with  her  at  the  delivery,  fo  as  no 
falfliood  might  be  in  the  birth.  After  which  courfe  was 
obferved,  flie  was  delivered  of  a  female  child,  who  was  af- 
terwards, by  inquifition,  found  to  be  the  daughter  and  heir 
of  the  faid  William  Theaker  deceafed  *.  T^be  whole  pro- 
ceeding in  this  remarkable  cafe,  fays  Mr.  Nelfon  %  feems 
to  be  deduced  from  the  rules  of  the  civil  law,  which  is  par- 
ticularly exprefs  and  pundual  in  this  behalf.  For  by  that 
law  the  woman  who  fuppofes  herfelf  to  be  with  child,  rouft 
intimate  it  twice  in  every  month  to  thofe  who  are  neareft 
concerned,  that  they  may  fend  five  women  to  infped  her ; 
and  the  muft  do  the  fame  for  the  fpace  of  a  month  before  flie 
expeds  to  be  delivered,  that  they  may  fend  fome  perfon  to 
be  there  at  that  time.  The  judge  may  appoint  in  'What 
houfe  flie  may  dwell ;  and  the  room  wherein  flia  lies  muft  be 
fearched,  and  if  there  is  more  than  one  door  therein,  it  muft' 
be  nailed  up  ;  and  three  men,  and  as  many  wcmien, 
muft  be  fet  to  Watch  her  as  often  as  flie  conies  into  the 
chamber  :  who  are  alfo  to  fearch  all  perfons  who  come  into 
the  houfe  and  chamber.     When  flie  is  in  labour,  five  women 
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lent  by  the  party  next  concerned  muft  be  mineSti  t&  the 
birth  ;  of  which  time  of  delivery  th^y  muft  have  notice  be- 
fore hand  ;  and  there  muft  be  no  mofe  in  the  chamber  at  that 
trme',  but  ten  women,  two  midwives,  and  fix  fervants<,  of 
X^hich  none  muft  be  with  child  ;  and  therefore  may  be 
fearched  before  they  go  in  :  there  muft  be  three  lights  in  the 
room  :  the  child  when  born  muft  be  fhewed  to  thofe  con- 
cerned :  the  judge  muft  appoint  who  (ball  keep  it,  unlefs 
the  deceafeJ  father  hath  otherwife  appointed,  and  it  muft 
be  (hewed  twice  in  a  month  till  it  is  three  months  old  :  zhd 
afterwards  once  in  a  month  till  it  is  fix  months  old;  and 
once  in  two  months  till  it  is  a  year  old  :  and  from  that  age. 
once  in  two  mQ;iths  till  it  can  fpeak.  And  if  any  thing  is 
done  contrary  to  the  p^emifes,  or  not  peirmitted  to  be  done, 
then  upon  proof  thereof,  the  child  is  not  to  be  admitted  to 
the  polTeifion  oT  the  eftate. 

By  the  civil  law,  fuch  as  were  born  in  the  beginning  of 
the  nth  month  after  the  deceafe  of  their  mother's  huiband, 
were  to  be  accounted  legitimate,  but  fuch  as  were  born  in 
the  end  thereof  were  to  be  accounted  baftards.;  but  a  remark* 
\Ue  inftance  is  given  of  a  decifibn  contrary  to  this  eftabli(hed 
law.  A  widow  in  Paris  was  delivered  of  a  child  the  14th 
month  after  her  hufband's  death,  yet  the  good  repute  of  this 
woman's  continence  prevailed  fo  much  againft  the  -  letter  of 
the  law,  that  the  court  judged  the  caufes  of  childbirth  to  be 
fometimes  extraordinary  ;  the  woman  to  be  chafte,  and  the 
child  legitimate.  But  this,  as  the  glofs  which  relaxes  this 
cafe  adds,  ought  not  to  be  eafily  drawn  ihto  example^. 
In  the  cafe  of  Alfop  and  Bowtrell  S  eje£lment  for  lands  in 
Munden,  in  the  county  of  Hertford;  the  qutftion  upon 
evidence  to  the  Jury  was,  whether  Edmund  Andrews,  dying 
the  twenty-^hird  of  Marcb^  and  his  wife  being  with  child, 
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bttt  aot  ddivcfied  until  tbt  fifth  of  Januaiy  following,  (which 
was  htty  weeks  and  nine  daye^  and  then  delivered  of  9 
daughter^  naihed  Elizabeth)  Ihall  be  reputed  the  father  of 
the  faid  £lttabeth»  or  tb9(  fl&e  was  a  balbard.    It  was  prov- 
cd^  that  he  fell  fick  the  twenty-feoond  day. of  March,  and 
died  the  day  following,  of  the  plague  >  and  that  Edmund 
Andrews,  father  of  the  faid  deceafed  Edmund^  in  malice  to 
bis  fon's  wife,  had  much  abufed  her,  and  caufed .  her  to  be 
dilktdged. from  places  where  ihe  was  harboured  ;  and  to  live 
in  the  cold  ftreets  j  and  that  (he  was  fo  ufed  for  fix  weeks 
Ibgether  before  her  delivery  j  and  (he  being  brought  into  a 
woman's  hoafe  who  commiferated  her  cafe,  having  warmth 
and  fuftenance,  was  prefently,  within  twenty-four  hoursg 
delivered  of  the  faid  Elizabeth,  and  this  being  proved,  as 
likewife  the  mifufage,  by  five  women  of  good  credit,  and 
two  do£toi's  of  phyfic,  and  a  man  midwife,  all  on  their  oath 
declaring,  that  the  child  came  in  time  convenient  to  be 
^u|^r  of  the  dccealed,  and  that  the  ufu^  time  for  a  wo- 
dian  to  go  with  child  w;n  nine  months  and  ten  days,  meaju 
ing  folar  months^  thirty  days  to  the  month,  and  not  lunar 
months  ^  an^  that  by  reafon  of  want  of  ftrength  in  .the 
woman  or  the  child,  or  by  reaibn  of  ill  ufage,  (he  might  hgf 
4t  longer  ttmc;^  viz.  to  the  end  of  ten-  months  or  more,  the 
court  held  here,  that  it  might  well  bef  as  the  phyficians  had 
affirmed.    And  the  pbyficians  further  declared,  that  a  perfedb 
birth  may  beat  feven  months,  according  to  the  ftren^^h  of 
ike  mother,  or  of  the  child,  which  is  as  long  before  the  time 
of  the  propefrliirth ;  and  by  the  fame  reafon  it  may  be  as  long 
/deferred  by  accident,  which  is  commonly  occafioned  by  in- 
firmities of  the  body,  or  pafions  of  the  mind.    And  fp  the 
cowt  deKvered  to  the  jury,  that  the  iaid  Elizabeth,  who 
was  bixrn  forty  weeks  and  more  after  the  death  of  the  faid 
Edmund  Andrews,  might  well  be  the  daughter  of  the 
deceafed. 
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ALL  children  bom  in  lawful  wedlock  arc  legitimate^ 
unlefs  the  hufband  be  out  of  the  kingdom  of  JEngla^cU 
or  beyond  the  four  Teas  for  above  nine  months,  fp  that  be 
cannot  be  JTuppof^d  to  have  had  any  commerce  with  bis  wife 
dluring  that  period  \  but  unlefs  this  abfence  can  be  clearly 
proved^  the  law  fuppofes  accefs  to  be  had  by  the  hufband. 
Further,  If  there  is  an  apparent  impoiTibility  of  procreation 
on  the  part  of  the  hufband,  either  on  account  of  his  tender 
years^  as  if  he  is  only  eight  years  old,  or  bodily  imbecility. 
The  law  always. cohfiders  the  )uiiband  as  having  the  power 
and  dominion  over  his  wiie,  and  therefore  may  keep  her 
Within  the  l^ounds  of  duty^  But  if  a  perfpn  bed-riddeii 
parries  a  womtan  that  is  pr^il^t,  in  his  chamber,  and  the 
woman  is  afterv^ards  delivered,  fuch  child  will  be  adjudged 
b^ftard,  from  the  ppparent  impoffibility  of  the  hufband  being 
the  father  of  it.  But  where  a  woman  guilty  of  inco^itinence^ 
after  her  hufband's  death  married  her  ;idultereri  .and  within 
ifix  months  had  a  child,  it  was  adjudged  to  be. the  ifTueof  the 
firft  hufband,  becaufe  be  had  the  dominion  of  the  woman* 

*  ■  * 

at  the  time  of  hpr  conception  y.  If  .a  couple  be  divorced  ^ 
mcnfait  ibpro^  iif  the  wife  breeds  children,  they  are  baflards  } 
for  the  law  ^yill  prefume  the  hufband  and  wife  to  conform  to 
the  fentenceof  feparation,  unlefs  accefs  be  proved.  But  in 
a  voluntary  feparation  by  agreement,  the  law  will  fgppofe 
«ccefs,  unlefs  the  negative  be  fli^wA  *• 
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The  ifllie  of  an  inceftuous  marriage,  or  by  a^marnage  ha^ 
by  perfons  within  the  limited  degrees  of  confanguinity,  un^ 
lefs  a  fentence  be  obtained*  in  the  ccclefiaftical  courts,  de* 
daring  fuch  marriage  null  whilft  the  parties  live,  cannot  be 
baftardized  after  the  death  of  either  pfirent,  but  they  are 
deemed  legitimate  *• 


A   MuliiTi 


w« 


[£N  a  man  hath  a  baftard  ion,  and  afterwards  marries 
the  mother,    and   has  by  her  a  Jegitttnate  fon,  the 
lattei:  is  defcribed,  in  the  language  of  the  law,  as  a  mulier, 
or  mulier  fuifm^   which  terms  is  taken  from  the  legal  deno- 
hiinatlon  given  to  the  woman,  who  before  marriage  is  called 
concubina^  iind  Sifter  mzrriige  mulier.     This  mulier  is  legiti- 
mate, whilfl  the  eldeft  fon  isabaftard,  ox  bajlard  ergni.'   If 
on  the  death  of  the  father  the  baftard  enters  upon  his  land, 
and  enjoys  it  to  his  death,  and  dies  fei zed  thereof,  whereby 
the  ihheritahce  defcends  to  hii  ifTue;  in  this  cafe  the  mulUr^ 
fuifni^  an^  all  other  heirs,    (though  minors,   fenf\e-coverts, 
pr  under  a;iy  incapacity  whatfoever)  are  totally  barred  of 
their  right.     And  this  as  a  pUnifliment  on  the  mulier  for  his 
negligence  in  not  entering  during  the  bafl:ard*s   life,  arid 
evi£tii>g  him.     And  alfo  becaufe  the  law  will  not  fufFer  a 
man  to  be  baftardized  after  hfs  deaths  who  entered  as  heir, 
and  died  feized,  and  fo  pafled  for  legitimate  in  his  life-time. 
Further,  becaufe  the  canon  law  (following  the  civil)  allowed 
fuch  bajiard  eigne  to  be  legitimate,  on  the  fubfequent  mar- 
riage of  his  mother  :  and  therefo/e  the  laws  of  England 
(though  they  would  not  admit  either  the  civil  or  canon  law 
to  rule  the  inheritance  of  this  kingdom,  yet}  paid  fuch  i, 
regard  to  aperfon  thus  peculiarly  circumftanced,  tliat  after 
the  land  bad  dcfcended  t6  bis  ifTue,  they  would  not  unravd 

a  Salk*  54$.    Seepage  159. 

the 


PARENTS  an6  CHILDREN.  395 

.  .  .  •  >  •  • 

the  matter  again;  and  fuffer  his  eftate  to  be  fliaken.  But 
'this  indulgence  was  (h^wrt  to'tto  6ther  kind  of  baftard  j  for 
if  ihe  mother  never  was  married  to' the  father,  fuch  baftard 
Could  have  lio "colourable  tKle  at  a!!  ^.  If  a  haflard  v^€^  fo 
pofleffing  himfelf  of  his  father's  eftate  at  his  death,  invites 
the  mulier.  .bis  brother,  to  vlfit  him,  or  to  hunt  upon  the 
land,  this  is  no  interruption  of  the  poiTefHon  of  the  baftard, 
becaufe  became  by  hia  confent,  fo.that  the  coming  pn.the 
lands  could  be  no  trefpafs  ^  but  if  the  mulier,  uhinvitefl, 
comes  upon  the  ground,  and  cuts  down  a  tree,  or  digs  the 
foil,  or.takes,(be^rofit$,thefe  are  interruptions,  and  may 
amount  to  an  entry  in  law.  Or  if  the  mulier  puts  his 
beafts  into  grounds,  or  directs  a  ftranger  to  do  fo,  {uch  a^s 
amount  to  an  entry,  without  being  accompanied  with  any 
verbal  claim  ^. 


A  monjlrous  Birth  canmt  inherit. 

A  Monfier  which  hath  not  the  fliape  of  mankind,  but  in 
any  part  evidently  bears  the  resemblance  of  the  brute 
Creation,  hath  no  inheritable  blood,  and  cannot  be  heir  to 
any  land,  notwithftanding  he  is  brought  forth  in  marriage. 
But  deformity  in  any  part  of  the  body  is  no  bar  .to  heirfliip, 
if  it  hath  the  human  fhnpe  **.  This  is  a  very  ancient  rule  in 
the  law  of  England  * :  and  its  reafoii  is  too  obvious,  and  too 
ihocking,  to  bear  a  minute  difcuflion.  The  Roman  law 
-agrees  with  ours  in  excluA'ng  fuch  births  from  fucceilions^, 
yet  accounts  them,  however,  children  in  fome  refpefts, 
Ivhere  the  parents,  or  at  leaft  the  father,  could  reap  any  ad- 
Vantage  thereby,  efteeming  them  the  misfortune,  not  the 
fault  of  that  parent*    But  our  law  will  not  admit  a  birth  of 

^  Litt.  feft,  399)400.  Co,  Litt.  244.  Blackfl.  b.II.  c.  15.      c  Leon.  144, 
^  to,  tit.  7^,S.  *  Brailon,  I.  I.  c.  6.  *'  Ff.  1,  j,  14, 

this 
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this  kaMj(Q.be/ucb  an  ifiiie  as  (ball  entitle  tbehgftaxKl  tpb^ 
tenapl- by  ^^' curtefy  (,  ^9,^^  >^  ^  t^o^  capable  of  inhe^ 
ritiiig^  -  ^nd  tbercforeif  tbere , appears  no  Qtber  beir  thaa 
.liicli  a  pKHiigiout  birtb$  ibe  land  ^1  cfchcgt  tp  tbe  lord  \ 


*      •     I      r 


,  On  ihi  Settlehieni  'nf  Legitimate  CbUdremi 

CHiIdren  arc  entitled  to  the  fettlement  of  their  fiither^ 
until  Aiey  have  acquired  another.  The  fon  of  a  certi- 
ficate  perfori  born  after  the  certificate,  cannot  gahi  a  fettle- 
ment othi^rviriie  than  that  certificate  perfon  himfdf  can, 
therefore  tbp  fon  of  fuch  certificate  man  and  woAftan  cannot 
gain  a  fetilement  by  fervice,  or  by  any  other  means  than  by 
taking  a  leafe  really  and  bona  fide  of  a  tenement  of  the  value 
of  lol.  or  by  executing  fome  annual  ofiice  in  fuch  parift, 
being  legally  placed  in  fuch  office ',  for  if  the  child  be  born 
of  certificate  parents  in  tbe  pariih  to  'wbick  they  came  by 
certificate^  and  live  to  the  age  of  twenty-one  years^  fo  that  he 
4sno  Jongerio  be  confidored  as  part  of  bis  father's  famijy, 
and  d^ndant  on  his  fettlement ;  if  he  lilc^wife  has  hired 
bim£i?}f  tp  fervice  for  a  year,  and  completed  .th,^t  (ervice,  iljU 
fucb  cbijd  has  the  advantage  of  his  parents  certificate,  ap4 
h  bowd  by  tbe  terms  of  it  k» 

On  a  fpeciai  order  of  fcffions  relating  to  the  fettlement  o^ 
•  boy  of  ei^ht  years,  and  a  girl  of  fix,  it  was  ftated,  that  the 
pother  of  thefis  children  had  an  eftate  of  4!.  a  year  at  Firley, 
wberje  iheand  her  hu(band  jived  and  had  thefe  children.; 
'  that  (he  dyings  her  tniiband  became  tenant  by  tbe  curtefy, 
^qd  wbilft  fuch  be  took  30!.  a  year  ,^t  {iasfield,  and  lived 
^ene  year  there  with  hi*  two  children)  and  then  died ;  that 

S  Cq.  Lit.  29*  A  Blackft.  b.  II.  c.  15.  >  9  8c  lo  W»ni»c.  ix. 

1^  Cafe  •£  Bray  a&d  Stptteibrpoke,  H.  19  G.  11,    ){urrow's  Set.  C«.  2^9. 
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the  children  being  found  with  their  grandmother  at  'Tirl^y^ 
Vfcve  both  removed  to  Hasfield,  which  order  the  feffiond 
confirmed.^  And  noW  the  court  upon  argumeht,  confirmed 
the  orders  as  to  the  girl,  but  quafhed  them  as  to  thp  boy* 
For  as  to  the  boy,  he  was  tenant  in  fee  of  the  4K  a  year  $ 
ia:nd  though  it  Was  not  ftated  that  he  Was  adually  upon  that 
Ipot^  yet  it  was  enough  that  he  had  fuch  eftate  in  the  pa^ 
rifh,  frotn  which  he  could^  not  be  removed.  But  iis  to  the 
daughter  it  is  otherwife ;  Ihe  could  demand  nO  maintenance 
out  of  her  brother's  eftate,  and  it  Was  never  yet  determined, 
that  child)*en  go  to  a  grandmother  for  nurture.  She  may 
Indeed  be  charged  to  contribute  to  their  relitf  in  the  parilh 
"where  they  are  fettled  \ 

'    *A  pdo^  m^h  t>uilt  &  cottage  il^dn  the  ^affe  belohging  to 
lord  Pembroke,  without  licencb  from  his  lofdfliip,   whd, 
hotwithftahding,  iiever  diftiirbed  the  man  in  his  poITeifioii, 
Slnd  he  ItVed  in  this  cottage  foi^  thirty  years,  alid  by  his  will 
left  three  guln^s  ill  the  hatlds  of  hi^  ekeCtitors  t6  piirahafe 
this  cottage  of  lord  Pembroke.    Upon  hi^  deslth,  Elizabeth 
his  oilly  child,  and  heir  at  law,  entered  into  the  cottage, 
land  after  maltied  ohe  Barrow,  and  lived  in  the  cottage,  and 
they  were  ill  qiliet  poiTeffioh  for  three  quarters  of  a  yeaf, 
and  then  fold  it«— The  queftie>n  wa^,  i^h^ther  the  diiUghter 
&nd  her  hufband  BarlroW,  had  gained  a  fettlement  by  Virtile 
t>f  this  inhabitancy,  in  the  patilh  of  WylCy^  in  Which  their 
tottage  Wa^  f-^lt  w^is  al-gued^  that  th^  inhabltor  %^s  k  dit- 
feifof ^  and  had  no  right  to  build  upoh  the  Wafte,  and  Wj^ 
fat  any  time  removabld  by  the  lord  of  the  wafte  •  a^d  i^  fie 
knight  have  been  removed  wiilhih  forty  days,  his  Idng  pof- 

'  ieffioh  gaVe  him  no  title,  for  he  muft  biily  be  confid'ered  at 
a  tenant  at  will,  and  cbnfequently  bis  continuance  {i{k>n  the 

I  CiTe  gf  HasfitJA  tn4  Tirley,  T*.  tj-CI.  tt    Str«.  li^u 

K  t>  i  cotttg^i;^ 


cottage,  thou|;li  Hf  ver  (o  long,  coull  give  him  ao  (ettleiliea^i 
nhd  if  the  cottage  kad  no  right  at  fiettlcmeDt^  none  daioh' 
^g  under  him  fhatl  be  in  «  better  condiciod.  Further,  the 
fiatftte  «f  31  Elix.  {irobibits  the  building  of  cottages,  diere^ 
fore  the  ereftton  of  one  is  unlawful^i  and  ihall  have  no  pri<' 
¥il^  or  CMcotirageoient  jf  the  inhabitancy  here  wkhouS 
leafe^  i>t  Qtbct  good  titie,  can  gain  aa  right  of  fettlementr 
Th^ic  dij^ftiorM  were  anfwered  by  the  court,  who  held 
ix  dtuiVf  to.  be  a  good  ieltlcmcnt.  Aod  though  it  was  farther 
CibjeS«d|  -that,  the  cottager  hisnfelf  was  fenfible  he  had  no 
ri^t|  by  his  devifing  money  for  the  purchafeof  a  term  under 
4he  lord  of  tbq  waftci  yet  it  was  overruled.  And  by  all  the 
court  it  was  held,  diat  when  a  man  hath  fucb  a  pofiefion  as 
he  cannot  be  removed  from,  and  hath  enjoyed  that  pofleffion 
^rtydaysi  ho  thereby  gains  a  iettlement|  -dxid  that  is  the 
reafon  why  a  copyholder^  cr  Icfijre  for  years,  gains  a  fettlo- 
ment  by  an  inhabitancy  £(>?  forty  days  ^  lor  in  tfapfe  ca&s  the 
jttfticeis  of  the  peace  cannot  determine  his  right :  this  prefent 
cafe  is  very  ftrong}^  for  the  thirty  years  pofieffion  of  the 
cottager,  withwt  interruption^  would  jiave  been  a  good  title 
in  an  c^iefimentf  and  for  that  reafon  the  juftiees  of  the  peace 
cannot  determine  bis  title<L  It  appears  upon  the  face  of  the 
order » that  the  cottageCf bad  a  good  ^tle  in  ejeflment,  and  in 
any  cafe  .but  in  a  nsA  aSion.  Loi'd  chief  juilice  Raymond 
.faid|^he  bad  known  rqcoveries^  upon  a  twenty  year's^  quiet 
poir^sffioQ;!  is  a  title  to  a  plaintiff  irt  ej^ftment,  as  well  as  to  a 
4efen4anl<  After  h  long  a  pofleffion  as  this,  it  fliould  btf 
preikimed  ih^t  the  cottager  had  a  licence  eo  ere^  the  cottage  ^ 
but  this  cafe  goes  further^  for  b^fldes  the  thirty  years  quiet 
|K>irei&on,  and  twenty  years  poiTeffion  of  the  cottagfr^liere  ia 
adefcent  caft  upon  (he  da^gbtei:^  who  was  neir  to  the  cot-* 
tfi(g;er,  and  ^riifurj^^V^;  it  i«  an  inheritance  in  the  dan^hter^ 
and  an  eilate  by  difieifih  is  in  law  a  good  eftate,  and  a  fee-* 

fimple  till  i^,be  4e^ted,.'  ^Wheftfoi^  itfi  the^urt  heldy 

tbat^ 
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khtk  tfce  juiS^a  hid  nio  jurlfdidioti  ih  this  cdfir,  for  ±ey 
MtM  hoc  cpctmine  into  the  citlo  to  th0  had*  And  tke  fetller 
bidait  Ih  the  puri&of  Wyiejf  i^as  adjudgj^d  to  k«  go* 


m 


Where  the  father  i%  a  forotgnicr,  or  tHe  plade  of  tho  kft  lega) 
iRitfleineitt  of  a  Ie|ilittMit€  child  i»  not  known^  tberetho  child 
Miy  be  Tent  to  th«  pl^o^  of  bifi,  birth  ^  as  well  as  »  ilkg,itir 
niM^one.  But  if  the  m'cther  have  a  fcttltMnent,  the  chiU 
dr&D  flutl  befent  thitb9r$  fo  that  the  place  of  tbo  birth  of 
fl  legitimate  child  ia  itf  fiHt]eme«i>  uttil  anothar  fettlemQiK 
is  found  out<H 

LegttitMte  iehiidreti  beiilg  fettlM  where  the  parents  are 
Ibttled^  therefore  if  a  father  gains  a  fecond  (etdiemefit. after 
the  birth  of  his  child^  fycfa  ohild  may  be  fent  xkM^  tkcfugh 
he  has  never  been  there  befoee  ^w 

If  the  father  be  fettled  In  the  parifh  of  U^  and  goes  to  work 
in  the  parifh  of  H  (  and  before  he  gains  any  fettlement  there 
has  a  fon  born  in  the  pari(h  of  H,  and  then  dies,  this  child 
may  be  fent  to  the  parifh  of  B,  for  it  is  not  the  birth,  but  the 
fettlement  of  the  father,  that  makes  the  fettlemeht  of  a 
legitimate  child,  the  death  of  the  father  does  not  alter  the 
fettlement  of  the  child,  even  if  he  dies  before  the  birth  of  the 
child  p» 

There  is  no  diflikidbn  beti;reen  the  fettlement  of  children 
with  the  father  or  mother,  for  they  are  as  much  her's  as  the 
ffstber's,  atid  nature  obliges  her  as  much  as  the  father  to 
provide  for  them,  and  fo  does  the  law;  and  every  argument 
diat  holds  for  their  fettlement  with  the  father,  holds  as  to 
their  fettlement  with  the  mother  ^ 

IB  Stn  6o8i  n  Foler>  ^69.  .  i  SeflT.  Ca.  it%  «  L.  Eaymood^ 

)S3*«   .  p  IIol(«l^cf  JQftke^  Comk  380*  ^  Packer  ckiefjuftlce^ 

D  d  :^  But 
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But  If  after  tht  death  of  the  father  the  mother  mfriii 
again,  to  aa  hulband  who  is  fettled  in  another  parifh,  her 
children  5^  fiich  6f  Chem  as  are  above  (even  years  old,  fliaH 
not  be  removed ;  thofe  under  ihall  be  removed,  but  that  only 
¥ot  nurtue;  for  they  (hitt  be  kept  at  the  clitrge  of  the  other 
^arifh,  where  theff  6ther  Wbilft  living  was  fettled  f  and  td 
that  ^hrifki  Ihey  ttray  1m  fent  after  feven  years  old/  as  to  the 
place  6f  their  tawfill  fetthment ;  for  this  alccMental  fetde^ 
ment  of  their  mother,  which  was  only  by  the  marriage  with 
a  fecond  huftmnd,  and  as  Ihe  is  now  become  one  pcrfon  wkh 
Jiim,  ihall  not  gain  a  fettlement  for  her  children.        ^ 

If  th^  father  runs  away,  and  the  mother  removes  into 
another  pariih,  and  gains  a  fettlement  there,  it  was  held  b^ 
lord  Hardwicke  chief  juftice,  that  as  it  did  not  appear  that 
the  father  was  dead,  the  court  muft  fuppofe  him  to  be  livings 
and  in  fuch  cafe  the  children  could  gain  no  fettlement  but 
what  Was  derived  from  their  fathef '« 

But  wh^re  tiie  father'  is  a  fofeigz^er,  or  if"  an  £nglifbma]it 
has  no  fettlement,  tfnd  runs  aWay,  the  children,  as  well  al 
the  mother,  ought  to  it  fettled  where  the  mother  was  fettlecf 
before  marriage  \  The  child's  fettlement  follows  that  of 
its  father,  if  the  father's  can  be  found';  and  no  recourfe  flialt 
be  had  to  the  mother's  fettlement,  till  that  of  the  father's  can 
be  traced  no  further  ^ 

A  travelling  woman  having  a  fmall  Peking,  child  upon 
her  was  apprehended  for  fdony,  and  fent  to  gaol,  and  was 
hanged.-— This  child  is  to  be  Xent  to  the  place  of  lU  birtky 
if  that  can  be  known,  otherwife  it  muft  he  fent  to  the  town 
where  the  mother  was  apprehended,  becaufe  that  town  ought 

«•  a  IciT.  Oaf.  liz,  «  Foley,  1^2.         •     f  9«nfDW^  Stt^  Ga.  ^v 
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0ot  toliave  fent  the  child  to  gaol,  it  being  no  nuIefaAor  ^ 
And  Hdlt  chief  juftice,  where  a  child  is  fiHt  known  to  be, 
diat  parflh  muft  provide  for  it  till  they  fin4  another  ". 


'"wi(p<ip«*i"**«T"-*^»»«i^»»^»-"»^'""^"<-"~'"**'"*^"^p""T'^"'^"«»*^**i^*"f***"'***'^^ 
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Of  Ilhiiiimati  CbUdrpi, 

ALL  children  born  before  matrimony  are  baflards  by 
the  law  of  this  country ;  befides  which  it  hat  been 
fliewn  in  many  inilances,-  that  children  born  in  lawful  wed* 
lock,,  may,  .on  many  accounts,  be  baftardiced:  and  poft- 
burnous  children  born  more  than  fiorty  weeks  affier  the  de« 
^eceaie  of  the  liudiand  are  illegiltimate.ff^It  was  found  by 
v^fdi£t^  that  Henry,  fan  of  Beatrice  which  was  the  wife  of> 
Robert  RidwcU  dcceafed,  w«s  born  efeven  days  after  a  wo- 
man's fartheft  lawful  ^me»  and  thereupon  it  was  adjudged 
tbat  be  was  not  the  fon  of  Robert  w«  If  a  divorce  ^  vinath. 
nfatrim$nii  has  lieen  obtained^  all  the  iflue  born  during  the 
obverture  which  is  thereby  difiblved  are  baftards ;  for  fuch^ 
an  abfolute  annulling  of  the  marriage  can  only  take  place 
where  fame  caufe  ia  Ibewn,  which  made  the  macriage  unif 
lawful  from  the  beginning* 

.  ■•  •  .  > 

The  prtncspal  obligation  which  the  )§sx  lays  fin  the  pa«> 

iftnu  of  baftard  children  is,   that  of  maintenance,  whicb 

it-  regulate*  in  the  Ibllowing  manner.    A  ^voman  who  de*< 

cjiares  hcdelf  with  child  of  a  baftard,  or  who  is  delivered  of 

tt  P»l('.  lih     "        ^  Comb.  364, 379.  w  I  Ia!l«  I23« 
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one,  ouift  op^ke  oaA  befpre  ^  }uftie«  pf  pea«9  t^f  t]i|&  mid. 
who  b«go(  thje  «tiild»  w)|9,  is  then  by  virtue  of  a  wapra^.t 
brought  hffiv^  hii^,  when  henjuft  give  good  firffV^fy  either 
to  maintain  the  child,  or  that  be  will  appear  at  the  next 
quarter  feffions  to  try  the  fad  charged  upon  him.  In  the 
mean  time,  if  the  woman  either  mi  (carries,  or  proves  no^ 
to  have  been  with  child,  or  is  9iarried,  or  dies,  the  fecMri- 
ties  given  are  difcharged  ;  or  the  man,  who  for  want  of  fuf- 
iicient  fecurities,  muft  be  cpmmitted  to  prifon  on  his  firft 
Appearance,  on  either  of  thefe  events  taking  place  is  dis- 
charged. Otherwife  the  fef&ons,  or  jufiices  out  of  feffions, 
upon  original  application  to  theiR,  may  take  order  for  the 
keeping  of  ^he  baftard,  by  charging  either  the  mother  or 
the  pucalivci  father^  with  tfae  jaufmcivt  of  money  '^  or  other 
fuftehtation  for  that  purpofis :  and  if  fucfa  putative  hthcr  or 
Itwd  motkttf  ruA  away  from  tiic .  parifli,  the  ovcrfcers,  hf 
dirs^ian  ^om  two  juftices,  may  fiziaa  their  feati,  goods  and 
chattels,  in  order  to  bring,  np  the  faid  baftard  child.  Yet 
Aioh  18  the  fcumantty  of  our  laws,  that  no  wonnii  can  be 
campulfively  queftioned  comscmrng  tfae.fathtriof  bei^chiUj 
till  one  month  after  her  delivery,  n^'cfa  iodtklgence  is  yerji 
frequeiitly  a  fcardAiip  upon  the  pjiiiflE,  by  OiSbdag  the  pa^. 
i«iits  to  cfcape.  Wbether  tfae  ftp^ted  father  of  a  baftai^ 
child  inay  takt  the  child  from  tjie  pariih,  and  pcovida  for  it 
bimifelfj'fa^th  been  doubled  ,  and  fccou  not  yet  to  be  fulljr 
frttlfi^.  If  the  reputed  father  iademrufies  the  pariih,  die 
infientmiiof  the  t£t  18  £lts&.  «c..' 7,  foems  to  be  anfwerad,  and 
there  may  be  fuppofed  fomething  of  natur^  a0oftioii,i  (e^pe» 
cially  if  he  acknowledges  the  child  to  be  his)  inclining  him 
to  ke  fidiehouf  foc^he  child's  walfinc  1  at  leii^  oMiro  than 
can  ha  reaibnably  cxpeded  firoin  paxtfli  oficerr.  But  then, 
to  be  allowod  Intake  the  child  h^tn  its  mother,  with  whon^ 
the  patifli  oficerrufoally  and  very  pno^riy  leave  it  whiii^ 
very  young,  is  unnatural  and  cruel  5  and  it  is  very  rare  that 

the 
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AstepnM  fecfaer  ingcffUQuiBf  owm  hinMf  fi^  bn  the  r^al 
fittkor.  But  if  the  child  is  of  age  and  ability  to  be  an  a^' 
preiiti<:eor  fervanjt»  and  tbc»  repftt^  father  Can  find  a  projMf 
naftcr,  it  is  fit  tl#t  he  fliouH  havjs  ^ower  to  pttt  out  the 
child  accordingly ;  or  ^f  his  CDxttiibmloii  m  the  parifli 
from  that  time  (hottld€C«^*«^If  the  repi»ted  fether  of  a 
faa&ard  child  gives  boi^d  to  Udemtiify  Ae  parifh,  he  efcapey 
paying  ^ny  thing  towards  the  asaimeaaned  of  tht  ehiM ;  imlefs 
tiie  mother  with  her  child  will  throw  her^)f  on  ^e  parift, 
which  £»ietiaies  perhaps  her  abBity  wUt  nofe  permit,  or 
/otberwife  flie  difdaias  to  do»  in  foc^  ptk  it  ha(l^  been  ad^ 
viM  jCometinies  for  the  W6ami's  father  to  bring  an  tA'ion 
^igainft  die  man  for  fpecial  damages  faftained  by  the  h/(i^ 
hh  d.aughter*s  (errioei  aitd  a  jury  according  to  circumftance;^ 
will  gite  jfttafonable  compenfttion.  Bv$  in  futh  cafe  th« 
idiii^ter  muft  be  under  the  age  of  twiAty-'Ofie  yeart^  and  be 
part  of  Ipcr  fadper's  ^inily  a(t  the  time  7^        - 

A  baftard  is  capable  of  thHeprlfing  nothing,  being  confi- 
liertd  by  the  law  as  the  fon  of  nobbdy,  nof  can  fuch  be  the 
P^eir  to  any  one ;  but  thfs  niaft  ^e  underftood  as  to  civil  pufir 
|iofes,  fi>r  there  is  a  relation  as  to  moral  purpofes,  therefori$ 
Jbeeinnct  marry  his  o<)m  tnothcr,  ffftsr,  daughter.  Of  the 
like*.  A  baf^d  has  no  fiirname  by  inherrtance,  but  i^e 
tn^y  gain  one  by  reputation.  But  all  thefe  fta^mata  of 
bftflnidy  asay  be  removed,  and  the  baftard  may  be  legitimated, 
and  itnclered  capaUe  ct  inheriting,  ^yythe  authority  of  att 
aA  of  p^lkment,  as  was  don£^  ifi  the  th^e  of  Richard  11,  iii 
fatoiir  of  John  of  Gaunt's  baihrrd  childfcn  %  ind  recently  lt^ 
favour  df  a  natural  daughter  of  the  firft  eatl  of  Qtibrd, 


V? 
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Confi<kratipn  of  natuial  affedion  will  not  nife  a  vfe  to  « 

baftard.    For  though  tbcxe  is  natural  affedion  between  the 

parentand  his  baftard  liTue^  yet  the  raiilng  of  the  ufe  is  a 

conftnidion  of  the  law9  and  therefore  the  ufe  fhall  never 

a^fe  ^,     If  the  ifliie  cl!  a  man  who  i%  a  baftard  purchafcs 

lands^  and  dies  without  iflTue,  though  the  land  cannot  defcend 

^to  any  heir  on  the  part  of  the  father,  yet  to  the  heir  on  the 

part  of  the  mother,  being  no  baftard,  it  may  %    Theprdate^; 

in  th«  pailiament  of  Merton^  in  the  thirteenth  century,  en^ 

6eavouised  to  procure  an  a&  to  legitimate  all  baftards  in  caie 

the  parents  internuurried  at  any  time  afterwards,  but  this  was 

rejed^d  by  the  unanimous  voice  of  the  lay^peers*    The  civil 

law  difFers  from  tlie  common  law  in ,  allowing  a  baftajcd  ta 

fucceed  to  an  inheritance,  if  after  hia  }^kth  the  mother  was 

married  to  the  father;     And  further,  if  the  father  had  no 

bwful  wife  or  ^hild  at- that  ttme^  the'iflue  of  a  concubine 

might  inherit,  although  fliewas  never  married  to  the  father^ 

In  carex>f  inteftacy  and  want  of  lineal  heirs,  fhe  and  her 

baftard  foQ  we^e  admitted  each  to  o^e-twelfth  of  the  in|;ie<^ 

^itance  ^.    Apd  9  bjiftard  was  likevfife  capable  of  fucceeding 

to  the  whole  of  bis  mother's  eftate^  although  fhe  was  neve^ 

married*     \Yhic^  diftinflion  was  grounded  on  ^e  9ertaint]i| 

which  ther^  was  refpefling  th^  motfif;;,  stlthwgh  tlffi  sU^ual 

father  was  uncectaii^*« 

A  child  may  be  baftardized  by  the  folemn  confeffion  of 
the  mother*  A^  was  the  cafe  of  Richard  Savage  in  1697, 
whoie  mother,  Apn  cpuntefs  of  Macclesfield,  having  lived 
fpr  fome  time  on  very  uneafy  terms  with  her  hufl«nd, 
thought  9  public  confc^on  of  ^dyltery  the  moft  obvious  an4 
expeditious  method  of  obtaining  her  liberty  ',  and  therefore 
declared,  th^t  the  child  yrith  which  flie  was  then  gr^t,  was 

«  Co*.  ••  37.  5, 

begotten 
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Vegetten  by  the  earl  Rivers.      Her  hufband,  as  may  be' 
cafily  imagined,  being  thus  made  no  lefs  defirous  of  a  repa- 
ration tftan  herielf,  profecutei^his  defign  in  the  moft  efFeAual 
manner ;  for  be  applied,  not  to  the  ecclefiaftical  courts  for  b 
divorce,  but  to  jthe  parliament  for  an  a£l,  by  which  his 
marriage  might  be  diflblved,  and  the  child  with  which  hi» 
wife  wa«  then  great  illegitimated.  '•  During  the  feffion  in 
which  this  bill  was  depending,  the  countefs  was  delivered 
ofafon,  loth  of  January,  1697-8,  and  on  the  third  of 
March  following  the  divorce  bill  was  pafled,  and  his  wife's 
fcrtune,  which  was  very  confiderable,  was  repaid  her,  and 
Ihe  in  a  fliort  time  married  colonel  Brett  ^.    It  feems  that 
the  lords  were  not  unanimous  in  their  opinion  of  this  pro- 
ceeding, for  the  following  proteft  is  entered  on  thrir  journals 
»gainft  this  bill.    <*  DiJintiiHt — ^Becaufe  we  conceive  that 
<^  this  is  the  firft  biH  of  that  nature  that  hath  pafled,  where 
*^  there  was  not  a  divorce  firft  obtained  in  the  fpiritual  court, 
^'  which  we  look  upon  as  an  ill  precedent,  and  may  be  of 
^'  dangerous  confequence  in  the  future.  Halifax.  Rochejier^* 
And  Salmon  in  his  review  of  thofe  times  obferves,  ^'  this 
year  was  made  remarkable  by  this  diilblution  of  a  marriage 
lolemnised  in  the  face  of  the  church."    But  after  times 
)uive  eftabliihed  this  mode  of  proceeding,  by  obtaining  a  bill 
to  annul  a  marriage  without  the  intervention  of  the  ecclefi-* 
aft  teal  courts :  but  it  is  always  in  that  cafe  founded  on  a 
rerdid  obtained  in  the  temporal  courts.    So  that  it  (hould 
feem  that  at  this  day  the  proceedings  of  parliament  to  annul 
a  marriage  without  any  verdi^Et  obtained  in  any  court  below^ 
16  fupported  by  this  inftance  fingly  and  alone. — ^And  in  the 
laft  term,  (Eafter  1777)  in  the  King's  Bench  upon  a  rule 
to  fliew  caufe  againft  a  new  trial,  the  queftion  was,  whe- 
ther the  evidence  of  the  mother  was  admifEble  to  baftardife 

f  Johofon'!  Life  ^%vh^  pa^e  3, 4. 

her 
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her  ifiue.— -A  gendemaa  aiid  hit  wift  {ivitd  together  (bfcral. 
years,  and  had  feveral  children.  The  buiba^nd  di^d,  ^ad  ^jf 
ddeft  foo  entered  on  the  hereditary  eftate,  which  he  hekl. 
ui^til  (be  fecand  fon  bijiciught  a  writ  pf  ejcfdiimii^  aJledgin^ 
that  he  was  not  bora  in  wedlock.  The  caufe.  W^s  trtoi 
before  Mr.  Saron  £yre^.«ad  the  plaintiff  dcfldreA  thak^tbcr 
defendant  was  born  oa?  month  and  on^  day  beCoce  the  cere^ 
aony  was  performed^  which  decimation  h^  atteoipted  tw 
fupport  by  the  Ceftnnony  of  the  mothefp  ,who  WM  cil^^d  tm 
attend,  the  trial.  The  defeadi^it  pleaded  gener^Jly^  a^d  hta 
council  objeded  to  the  admiiEbility  of  the  m^tiKr'^  evide^ot^^ 
(with  which  the  judge  poacurred)  a  verdi£i  was  obtained  for 
the  defendant.  In  arguing  this  queftion»  thexouncU  for  ^ 
4]efendant  flrongly  iniifted  on  the  inadmii&bility  of  th^ 
mother's  proving  the  bafiaidy  of  her  own  child.:  an  eyidf  net 
which  they  prefumed  would  be  contrary  to  nature,  to  law^ 
and  to  decency.  In  reply  to  v^hich,  and  in  fupport  of  tb^ 
rale  it  was  faid,^  thft  the  objcfUons  to  the  mother's  ^vidonct 
applied  to  children  that  were  bora  ia  wedlock*  and  not  to 
fuch  as  were  born  iifare  marriage.  Lord  Mansfield  ^UpweA 
that  by  the  civil,  the  canon*  and  the  comoion.  laWf  th^ 
parole  evidence  of  a  parent  ^as  inadn^iiS^le  to  affed  %  chi]4 
lK>rn  in  wedlock  \  he  observed  upon  the  fercrra^  rea&ni.whiiQll 
made  fuch  evidence  d^ifigcfous,  (VirticAil^lfpartis^ityf/  ca^ 
price,  or  fixed  averiloOt  which  might,  ^^ad^ice  bad  W<H>I^A>  tc) 
bring  a  charge  impoilible  to  be  refuted^  by  which  a^rigbtfu^ 
heir  might  be  deprived  of  his  inheritance  Hia  Iard(|iip  aUq 
mentioned  the  indecency  and  illegality  of  permitting  a  wo* 
man  to  prove  herfelf  anadultrefs*  and  therefore  fobje^  bfr-; 
felf  to  penalties.  But  his  lordfhip  concluded  with  denying  fhi^ 
dociirine  of  Mr.  Baron  Eyre,  and  allowed  the  admiAbiUty  pf 
the  mother's  evidence  to  prove  bai^r4yi^^*  marriagev  tpd 
ordered  the  rule  to  be  made  abfolute,-«-If  a  baftard  dies  in-^ 
teftate*  without  wife  or  iffliie,  the  king  is  entitled  to  the 

perfonaltyi 
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petCataltji  and  the  ordinary  of  eourfe  gnnts  admuuftration 
to  Ac  patentee  or  grantee  of  the  crown  K — Upon  an  iffuc  out 
of  QhancMpry^  tp  try  wfe^jth^t:  the  plaintiff  Pendrell  was  the 
heijr  at  law  of  one  Thomas  Pendrell,  it  was  agreed,  that  the 
plaintiff's  lather  and  .mother  were  married,  and  cohabited 
for  fome  months ;  that  they  parted,  ihe  ilayjng  in  London, 
and  he  going  intoStafford^ire.  That  at  the  end  of  three 
years  the  plaintt^  was, horn.  And  there  being,  fome  doubt 
Mpoi^  the  evidence,  whether  the  huCband  had*  not  been  in 
London  within  the  laft  year  it  was  fentto  be  tri^d.  And 
the  plaintiff  refled  ^t  firft  upon  the  prefumption  of  law  in  fa* 
vour  of  legitimacy,  which  Wfis  encountered  -  by  ftrong  evi- 
dence of  no  acceis*  An4  it  was  agreed  by  the  court  and. 
cbuaiel  at  the  trial  at  Guildhall,  before  lordchief  jufticeRay-^ 
mond,  that  the  old  do^rineof  being  within  the  four  feas  was^ 
not  to  tak<;  place ;  but  the  jury  were  at  liberty  to  con&der  of 
the  point  of  accefs,  which  they  did,  and  found  againft  the 
{tjaiptiff,  apd  the  court  of  Chancery  acquiefced  in  the  ver-< 
diftN — A  feme-covert,  during  the  abfence  of  her  hufband 
at  Cadi?,  was  brought  tobejd  of  a  baftard,  anci  her  hufband 
^as.not  ioEfi^land  from  the  tim^  of  her  conception  tiUChe 
was  brought  f,Q  ))ed.  The  qyeftion  was  whether  this  child 
was  a  baftard,  efpecially  within  the  words  of  the  ftatute  o£ 
the  i^th  of  EJlizabeth,  which  fays,  childnn  begatten  and  bern 
cut  (f  Imjtfid  nfatrimony.  Wl^'ch  cannot  be  faid  of  this  cafe, 
the  pother  t^ing  married  at  the  tim^ 'of  th#  birth  of  the 
child;  and  if  fuch  a  mother  (hould  kill  fuch  a  child,  fte 

could  not  be  guilty  of  n^urder  within  the  ftatute,  21  Ja. 

".■-'■«  , 

c,  fLj.  But  the  court.  He  is  a  baftard  who  is  begotten  and 
born  of  a  feme-covert,  whilft  the  hufband  is  beyond  the  four 
feas.  Axk)  m.  a  real  action  if  general  baftardy  was  pleaded^ 
the  i>i(bop  ought  to  certify  fuch  an  one  ^  baftard.     And 

'  3  ^«  ^^-  33*  ^  C^fc  ^  P«adrell  and  PendceH^  H.  5  Geo.  II. 

$traf,  925.  f,  , 

where 
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where  a  man  is  tbaftard,  he  is  fuch  to  all  parpofcs,  and  why 
not  within  the  i8^h  of  EKz.  for  though  the  ftatute  iz  J?, 
IS  a  penal  law,  yet  the  ad  of  i8  Eliz.  h  a  remedial  law^ 
But  this  non-accefs  of  the  huiband  ought  to  be  proved  other* 
wife  than  upon  the  wife^s  oath,  as  in  the  following  cafe.'*-^ 
The  defendant  Reading  was  adjudged,  by  an  order  of  baf- 
tardy,  to  be  the  putative  father  of  a  baftard  child,  begotten 
ef  the  wife  of  one  Almont  of  Sherborne.  The  faid  woman 
on  the  appeal  gave  evidence,  that  the  faid  Reading  had  car* 
sial  knowledge  of  her  body  in  or  about  Auguft  1732,  and 
feveral  timei  fince ;  and  that  her  hufband  had  no  accefs  to 
tier  from  May  1 731 ,  to  the  time  of  her  examination  in  that 
comt^  being  the  3d  of  Oftobcf  1773,  and  that  tbe  faid 
Reading  was  the  father  of  the  faid  child.  And  the  queftion 
on  removal  of  the  fame  into  the  King's  Bench  was,  whether 
the  wife  in  this  cafe  fhould  be  admitted  as  an  evidence  for  or 
againft  her  hufband,  and  to  baftardize  h^r  oWf|  child.  And 
tbe  whole  court  were  of  opinion,  that  the  wife  could  be  n 
wrtnefs  to  no  other  fa(5t  than  that  of  incontinency  ;  and  that 
diis  (he  mufl  be  admitted  to  from  the  neeeffity  of  the  things 
but  not  to  the  abfence  of  her  hufband,  which  might  properly 
be^rovcd  by  other  witnefles.  And  likened  it  to  the  cafe  of 
kue-and-cry,  where  the  perfon  robbed  ifaail  be  admitted  ^ 
witnefs  of  the  faft  of  robbery,  but  not  to  prove  any  othef 
natter  relating  thereto,  as  in  what  hundred  the  place  was^ 
and  the  lite,  becaufe  that  may  be  proved  by  others  *".— But 
.  in  eje£lment,  the  qiieftion  on  a  trial  at  bar  was,  whether  the 
leffor  was  fon  and  heir  of  Cabel  Lomax,  Efq;  deceafcd, 
which  depended  on  the  quefHon  of  his  mother's  marriage. 
And  that  being  fully  proved,  and  evidence  given  of  the  huf- 
band's  being  frequently  at  London,  where  the  mother  lived^ 
to  that  accefs  muft  be  prefumed  ;  the  defendants  were  ad« 

I    The    King  apinft    Abbtrton,     M.  lo  W.  III.     Ld  Raym.   395, 
^  The  King  agt^^nH  RcAdtng,  M.  8  Geo.  II.    5  Sefl;  Ca.  175. 

mitted 
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nhtid  to  give  evideace  of  his  inability  from  bis  bad  habit  of 
body;  But  their  evidence  not  going  to  an  impoffibitity,  but 
an  improbability  only^'  that  was  not  thought  fufficient,  and 
there  was  a  v^rdiA  for  the  plaintiff  ^ 

If  a  man  liutrry  his  kihfwomah  within  the  degites,  thfc 
ifliie  between  thehi  is  dot  baftard  uiitil  divorce  found  i  for 
the  marriage  Was  not  void  but  only  voidable  **• 

Baftardy  is  diflinguifhed  into  general  and  fpecisd.  Oe* 
neral  baftardy  is  founded  on  the  plea,  that  the  parents  of 
the  baft^rd  were,  not  accoupled  in  lawful  matrimony;  or 
that  the  marriage  was  null  and  void  on  accovnt  of  confan-  ^ 
^uinity,  or  fome^  other  impediments  Special  baftacdy  is 
founded  on  the  perfens  being  born  before  efpoufals.  Gene-^ 
sal  baftardy  is  tf  iabk  on)y  by  the  certificate  of  the  btihop  in 
the  courts  Chriftian ;  but  fpecial  baftardy  is  triable  by  ^  jury 
at  common  law  "•  The  queftion  of  baftardy,  or  legitimacy^ 
ought  iirft  to  be  moved  in  the  king's  temporal  court,  and 
thereon  iffite  out  to  be  joined  there ;  and  then  it  ought  to  ' 
be  tranimitted  by  the  king's  writ  to  the  ecclefiaftical  court, 
to  be  there  examined  and  tried  ^,  And  if  without  fuch  writ 
being  tranfmitted,  the  ecclefiaftical  court  enters  on  exami- 
nation of  fuch  fuit,  a  prohibition  lays,  as  fuch  fuit  cannot 
be  determined  there  without  affeding  the  temporal  intereft  . 
of  the  fubjea* 

If  a  baftard  has  gotten  a  name  by  reputation,  be  may 
purchafeby  it  ^  If  a  remainder  be  limited  to  I.  S.  fon  of 
W.  S«  although  he  be  a  mere  baftard,  and  no  mulier,  by 
thefpiritual  law,  yet  if  he  be  reputed  for  his  fon,  it  is  a  good 

^  Cafe  of  LoniftX  and  Holmden,  M.  6  G.  11.     Str.  940«  m  ^  R^i't 

Abr.  357.         9  Hvflit,  c.-a9.    John.  264.    Ov4«  4S9.      "    •  ,;|  laft.  »43* 
4*  Co,  X«itt«  36*  ...  ,      .' 

remainder. 
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remainder.  But  if  ati  eftate  for  liithtmiAei  the  itmakdef 
to  the  liTue  of  the  body  of  L  S.  or  hj  him  begotten  on  dM 
kxly  of  A.  S«  if  lie  hath  afcetwards  illegitimate-  diildren^ 
yet  thefe  children  ihall  never  ukc  this  remainder,  becauie  he 
cannot  have  the  reputation  of  ifTue  before  their  birth  \  fiy  SL 
deviie  of  all  his  goods  to  his  ehiUttOt  %  befterd  eigne  Aall 
take  a  portion  \  G.  S.  conveyed  lands  to  the  u(e  of  himfelf^ 
remainder  to  G«  S«  his  fon ;  whereas  in  triitb^  G«  S*.  was 

« 

born  of  one  B.  in  matrimony  of  one  C.  yet  was  reputed  the 
Ion  of  G.  S.  end  educated  by  him  i  tboe^b  the  boy  was 
Wt  fix  years  old>  it  was  ruled  he  fhould  teke  the  remiaioder^ 
for  luwtBg. gotten  by  reputation  the  name  of  G*  S«  thefe 
words  are  a  certaiA  deicription  of  the  perfon  to  take  the  re* 
flBaindcr.'.-«-But  if  a  remainder  be  limited  to  the  eldeft  ifiue 
of  A^  whether  legitimate  or  illegitimate^  and  A«  has  ifiiie 
a  baftard,  he  fliall  not  take  this  remainder ;  fof  it  is  not 
veiled  in  A.  aa  it  was  in  the  former  cafe^  but  i&  in  coQtiA<* 
fency,  and  the  certain  time  is  not  defined  when  thiiscoiitin^ 
gency  iball  happen ;  for  the  baftard  at  his  birth  does  not  ae« 
quire  the  reputation  of  being  the  ifTue  of  A*  and  £ace  the 
baftard  when  firft  in  being  cannot  take  by  virtue  of  this  Mm* 
tation,  he  can  never  take  it,  for  he  cannot  be  undefftood  t9 
be  the  perfen  defigned  and  marked  out  by  thefe  words.  If 
after  his  birth  it  depends  on  the  uncertainty  of  Jiopular  repa* 
tation,  whether  he  (hall  take  the  remainder  or  not  $  and  fudl 
a  defignation  of  the  perfon  as  Contains  no  certainty  In  it&If  | 
or  no  relation  to  any  other  certain  jnatter  that  may  reduce  it 
to  certainty,  is  a  void  limitation  t.— A  limitation  of  a  rc^ 
matnder  to  a  baftard  before  his  birth  is  not  good  ;  fbr  thougli 
the  law  allows  the  pofBbility  bf  having  baftards^  it  pre- 
fumcs  it  to  be  a  very  remote  and  improbable  contingency  *« 

«  . 

4- 1  ltt(t;3«    Baron  9c  FefN»«  '  Mo«rfi  10  S»r«  &  J^.  ,  C% 

^t.  p  f  sRell'i  Abr.  42  ^&c.  u  Cro<  Eiiz.  59^* 
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Calling  a  Clergyman  a  Sajlard. 

YF  a  i^an  calls  la  clergyman  a  baftard,  no  adlon  win  lay  i 
for  it  is  neceflary  that  the  plaintiiF  0ioidd  aver  fome  da* 
tnkgc  i  which  in  the  language  of  the  law  is,  laying  his  ac« 
tion  per  quod.  But  if  the  clergyman  can  {hew  fome  fpecial 
Ibfs  by  ity  he  may  bring  his  a£tipn,  for  faying  he  was  a 
baftard,  per  quod  he.Ioft  the  prefentation  to  fuch  a  living.—- 
A  baftard  ftridly  was  incapable  of  holy  orders  %  and  though 
that  was  difpenfed  with,  yet  be  was  utterly  difqualified 
from  holding  any  dignity  in  the  church  ^. 

Sitilj^ment  of  hafiard  Childirin. 

hpHE  fettlementof  a  baftard  is  in  the  paVifli  where  he  was 
born  \  not  in  that  of  his  father,  as  in  the  cafe  of 
legitimate  children.  However,  in  cafe  of  fraud,  as  if  a  wo- 
man be  fent  either  by  an  order  of  juftices,  or  comes  to  -  beg 
as  a  vagrant  to  a  pariih  which  fhe  does  not  belong  to,  and 
drops  her  baftard  there,  the  baftard  (hall  in  the  firft  cafe  be 
fettled  in  the  pariih  from  whence  ihe  was  illegally  removed : 
or  in  the  latter  cafe ;  in  riie  mother's  own  parifh,  if  the  mo- 
ther be  apprehended  for  her  vagrancy.  Where  a  baftard  is 
.  born  in  a  parifli  where  the  mother  hath  no 'fttclement,  the 
child ihall  go  with  its  mother  for  nurture,  whilft  it  it  a  nurii 
child,  to  her  place  of  fettlement,  and  the  parifli  where  it 
Was  born  fhall  not  be  liable  to  maintain  it  until  the  child 
fhatl  be  lawfully  removed  thither  as  to  its  place  of  fettle- 
ment* 5  biit  if  die  mother  deferts  fuch  baftard  child,  it 
ft  all  be  fettled  in  the  parifh  where  bdrfl.    * 

•   '  '^  4  Rep.*  1  r*'   *  ^^*  148.  ^  Foirtcf.  c.  4i3.    »t  Holf  s  Abr.  3|6. 

3  Rich.  II*  c*  3,    7  Rich*  II,  c.  n.        «  Butn'^  J.  k^/Bat^.'   I  Rep.'  58. 
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But  after  the  age  pf  feven  years,  a  baftard  child  Is  pritM 
facii^  fettled  wheie  born.  But  if  a  Woman  comes  into  % 
parifli  by  privity  and  coUufion  of  the  officers  where  flie  be- 
longs^ and  is  there  delivered,  fuch  baftard  is  not  entitled  to 
a  fetdement  in  that  parifli  in  fuch  a  cafe  ^  Likewife  % 
baftard  born  vhilft  the  oiother,  under  an  order  of  removal,  is 
on  the  road,  is  not  fettled  where  born,  .but  where  the  order 
of  removal  had  deftxned  it  to  be  '•  But  an  illegal  order  of 
removal  will  not  fettle  a  baftard  child  *• 

■ 

Any  woman  wandering  and  begging  that  (hall  be  deli.^ 
vered  of  a  baftard  child  in  any  parifli  or  place  to  which  flie 
doth  not  belong,  the  child  Ihall  not  be/ettled  where  bom, 
but  the  fettlement  of  the  woman  fliall  be  the  fettlement  of 
the  child  ^.  A  child  born  in  the  houfe  of  corre^on,  or  in 
the  county  gaol,  or  in  a  lying-in  hofpitat,  fliall  be  feat  to 
the  place  of  its  mother's  fettlement  ^. 

Ann  Caufier  came  into  the  parifli  of  Ipfley,  with  a  cer-^ 
tificate  from  Studley,  in  the  words  following :  *^  To  the 
^*  churchwardens  and  overfeers  of  the  poor  of  the  parifli  of 
*'  Ipfley.  We  the  churchwardens  and  overfeers  of  the  parifli 
<<  of  Studley,  do  hereby  certify,  own,  and  acknowledge^ 
**  Ann  Caufier,  fpinfter,  and  the  child  or  children  that  flie 
**  now  goeth  with,  to  be  our  inhabitants,  legally  fettled  with 
**  us  in  our  faid  pariih  of  Studley ;  and  if  at  any  time  here* 
**  after  the  faid  Ann  Caufier,  or  her  child  or  children  which 
*^  flie  now  goeth  with,  fliall  become  cbargeaUe  tO"  and  aflt 
^'  relief  of  your  faid  parifli  of  Ipfley  (  we  the  laid  churcii- 
**  wai'dens  and  overfeers  of  the  poor  of  our  faid  parifli  of 
^*  Studley,  do  hereby  promife  for  ourfelves  ;aiid  fucceflbrs^ 

y  Set.  C«.  S6.  s  IbHL  a  <  ^^^*  ^^^*    ^  1^"°^'  M^« 

11  Cc«,  I|,  c,  ^  f.  *5«       .    .    ^  a  Bttllk  35S. 
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**  that  we  will,  whten  requefted  by  any  of  you,  receive,  rc- 
*<  lieve,  and  provide  for  them,  as  our  inhabitant;,  accord* 
^<  ing  as  the  law  in  that  cafe  requires/'     The  child  was 
born  atlpfley,  within  about  a  month  afttr  (he  came  to  refide 
there  under  the  certificate.     It  was  argued,  that  the  certifi^i 
cate  could  not  in  this  cafe  operate  as  to  the  unborn  child, 
but  that  the  child  was,   notwithftanding,  fettled  in  thft 
place  where  it  was  born.     That  this  is  not  a  certificate 
within  the  ad  of  8  &  9  W.  c  30,  the  undertaking  relates  to 
an  embrio,  a  non-entity.    An  unborn  child  cannot  be  per- 
fonally  certificated,  it  is  no  part  of  the  parents  family,  and 
the  zQ  obliges  only  the  certifying  parifh  to  provide  for  the 
pauper  mentioned  in  the  certificate,  together  with  bis  or  her 
family^  and  a  baftard  in  the  fenfe  of  the  a£l  is  part  of  no 
perfon's  family.     But  the  court  were  clearly  of  opinion,  that 
the  parifli  of  Studley  was  bound  by  this  certificate,  which, 
takes  notice  of  the  woman  being  then  unmarried,  and  with 
child,  and  acknowledges  the  child  (he  then  went  with  to 
be  legally  fettled  with  them  in  their  parifh.      And  lord 
Mansfield  obferved,  that  the  woman  was  very  big  with  child, 
and  was  uiiderilood  by  both  parifhes  to  be  fo ;  and  Studley 
exprefsly  promifed  to  provide  for  the  infant  fhe  then  went 
Vrith.     Therefore  they  ought  to  be  bound  by  theircertifi- 
cate«     An  infant  in  ventn  fa  merty  may  be  to  a  variety  of 
purpofes  confidered  as  born  ^^ 


^  Cafe  of  IpAcy  «ni|  Studley,  M«  xo  Geo*  III.    Batrow*s  Set,  Cat  6|o; 
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CHAP.       IV. 


Of  GnarHim  and  Ward. 

« 

IT  has  been  already  obfenred^  that  the  father  Is  naturaTIf 
the  guardian  of  his  own  child  j  and  the  mother  becomes 
ib  in  fome  cafes ;  for  with  regard  to  daughters^  the  father 
bfts  a  power  to  affign  by  deed,  or  will  a  guardian  to  any 
woman  child  under  the  age  of  fixteen  year»;  and  if  none  be 
fo  aiSgned,  the  mother  fliall  in  this  cafe  be  guardian  ^  Of 
guardians  there  are  three  kinds :  ^x»)  Guardians  for  nurture, 
(2.)  Guardians  in  foccage  i  or,  guardians  by  the  common 
law.  (3).  Guardians  by  ftatute  i  or,  teftamentary  guardi- 
ans f.  Guardians  for  nurture  are  the  fsuher  or  mother  of 
courfe,  till  the  infant  attains  the  age  of  fourteen  years  ;  and 
in  de&ult  of  father  or  mother,  the  ordinary  appoints  fome 
one  to  take  care  of  the  infant's  perfonal  eftate,  and  to  pro- 
vide for  its  maintenance  and  education.-— Guardians  in  foe- 
cage  a^e  appointed  when  the  infant  is  entitled  to  fome  eftate 
in  lands ;  and  thi«  guardianfbip  by  the  common  laws  de- 
volves on  his  next  of  kin,  to  whom  the  inheritence  cannot 
poflibly  defcend  '•  As,  where  the  eftate  defcended  from  his- 
father,  in  this  cafe  his  uncle  by  the  mother's  fide,  cannot 
poifibly  inherit  this  eftate,  and  he  fhall  be  the  guardian. 
The  law  carefully  removing  from  the  guardian  any  tempta- 
tion from  private  intereft,  which  might  influence  him  to  be- 
tray his  truft. ;  and  therefore  will  not  (ufier  the  perfon  of  an 
infant  to  be  placed  under  his  care,  who  may  poffibly  become 
heir  to  bim»«— Thefe  guardianfhips  in-  nurture  and  foccage^ 

^  4  &  5  Pi  l€  M,  c,  ?.  f  C9i  XiCt.  8it  ^  I'ib'  123- 

continur 


PAkEJ^tS  AND  CHILDREN.  4*^ 

tohtinue  no  longer  than  till  the  infant  is  fourteen  years  of 
age ;  he  being  then  conftdered  by  this  law  as  of  fufficient 
^ifcretioA  to  choofe  his  own  guardian,  which  he  has  a  right 
to  do,  unlefs  the  father  has  plready  named  one*'.  Formerly 
this  right  was  claimed  by  the  Iprd  of  the  heriot,  on  the  death 
of  the  father.  Guanjians  by  ftatute  are  fucli  as  are  fo.  ap* 
pointed  by  the  father  ;  and  a  fatherunder  age  may  difp$>fc 
of  the  cuftody  of  his  child  ;  and  fuch  difpofition  draws  afteir 
it  the  lands  as  incidental  to  the  cnftody  K  Befides  which^ 
the  city  of  London  by  cuftom,  and  fome  other  places  like* 
Wife,  appoint  fpecial  guardians  *'.— *The  power  of  a  guar^ 
dian,  fo  long  as  his  authority  continiieB,,  is  the  fame  as  that 
of  a  father ;  and  the  guardian,  when  his  ward  oomes  of  age^ 
is-  bound  to  give  him  an  account  of  all  that  he  has  tranfaAed 
on  his  behalf ;  and  mufl:  anfwer  for  all  lofles  that  have  hap^ 
pened  through  his  wilful  default  or^egk£k«  In  order  there^ 
fore  to  prevent  difagreeable  contefb,  it  hais  become  a  prac^ 
4;ice  with  many  guardians,  efpecially  where  large  eftates  zrt 
in  queftion,  to  indemnify  themfelves  f>y  applying  to  tb^  court 
of  Chancery,  acting  under  itsdiredion^  and  accounting  an^* 
httally  before  the  oAciers  of  that  courts  The  king^  4is  the 
fkther  of  his  country,  is  the  univeffal  guardian  of  all  in^ 
fants,  idiots,  and  lunatics,  who  cannot  take  care  of  thehi^ 
felves  s  therefore  the  lord  Chancellor^  as  the  king's  dtlegjao?^ 
faatb  j.urifdidion  in  appointing  and  removing  guardians^  and 
in  fuperintending  the  interefts  of  minors^  In  cafe  'therefore 
finy  guardian  abufes-his  truft,  the  court  vtrill  check  arid  pa*' 
niih  him;  nay^  fometimes  proceed  to  remove  him,  and'a))*^ 
^oint  another  in  his  ilead  K  And  from  all  proceedings  re« 
lative  thereto,  an  appeal  lays  to  the  bbufe  of  lordsk — ^Tbc 
court  of  Exchequer  can  only  appoint  a  guardian  ad  litem,  to 

^  12  Car.  II.  c.  24*  %  Vaugh.  ^78.  *  Co.  Litt.  88. 

*  S«lk.44.  6*5.    Blackft,  b.  I,  c.  17. 
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manage  die  defence  of  the  infant,  if  a  fuit  be  commence  J 
againft  him.  A  power  which  is  incident  to  the  jurifdiilion 
of  every  court  of  juftlce.  fiut  when  the  intereft  of  a  minor 
comes  before  the  court  judicially  in  the  progrefs  of  a  caufe  i 
or  upon  a  bill  for  that  purpofe  filed,  either  tribunal  in- 
difciiminately,  will  take  care  of  the  property  of  the  infant. 
According  to  the  ancient  hereditary  feodal  eftabliihment^ 
every  heir  not  of  full  age,  namely,  a  male  under  the  age  of 
twenty-one  years,  and  a  female  under  fourteen,  were  the 
wards  of  the  lord  of  the  fief,  which  lord  was  ftyled  their 
guardian  in  chivalry.  He  had  the  cuftody  of  the  body  and 
lands  of  fuch  heir,  unaccountable  to  any  one  for.  the  pro* 
dttce  of  the  latter,  until  the  heir  attained  to  full  age.  The 
female  was  fuppofed  marriageable  at  fourteen  years  of  age  $ 
and  that  her  hufband  was  capable  of  performing  the  fervice 
which  the  lord  was  entitled  to  call  upon  him  for.  A  fur- 
ther advantage  was  allowed  the  lord  by  ftatutenf  which 
gave  him  the  right  of  a  guardian  in  chivalry  over  a  female, 
until  (he  attained  the  age  of  fixteen  years,  provided  her  aa« 
ccftor  died  before  flie  had  completed  her  fourteenth  year. 
But  in  earlier  times^  in  order  to  accommodate  the  Norman 
government  more  to  Saxon  cuftoms,  the  charter  of  Henry  I. 
took  this  cuftody  froiB  the  lord,  and  placed  it  in  the  widow 
and  next  of  kin  j  and  this  as  to  the  land  as  well  as  the  chil* 
dren.  But  fo  noble  an  immunity  was  not  long  enjoyed. 
When  the  female  heir  to  an  hereditary  feud  arrived  at  the 
age  of  fixteen  years,  fiie  comes  entitled  to^fue  out  her  livery, 
or  cuftirUnkuni  and  upon  paying  half  a  year's  profit  upon 
the  lands,  ihe  obtains  the  delivery  of  her  lands  out  of  her 
guardian's  bands  ;  but  a  learned  commentator  is  of  opinioni 
that  this  payment  was  tacprefly  contrary  to  Magna  Charta  \ 
The  lord  was  entruftcd  with  iiicfa  difcretlonary  power  over 

*«  Weft.  T.  3  E.  I«  c,  S2«  n  BiMkft.  b*  n.  c  5. 
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his  vaflel,  becaufe  the  fpirit  of  thofe  times  confidered  the 
CLonnedion  between  the  lord  and  the  valTal,  as  a  clofe  and 
ffiendly  one ;  and  he  who  was  to  receive  the  future  feryices 
of  the  vaflal,  was  deemed  themoft  likely  perfon  to  give  him 
cr  her  a  fuitable  education ;  but  the  moft  dangerous  power, 
which  the  lord  pofleiTed  over  his  minor  vaflal  was  in  refpeA 
of  marriage.  He  might  choofe  for  his  ward  a  fuitable  match  ; 
it  Was  required  to  be  without  difparagement  or  inequality ; 
which  if  the  infants  refufed,  they  forfeited  the  value  of  the 
marriage  to  their  guardian ;  but  this  value  was  fettled  by  a 
jury,  and  depended  on  the  fum  any  one  would  give  to  ob- 
tain fuch  a  marriage.    On  the  other  hand,  if  the  infants 
married  without  the  confent  of  their  guardian,  they  forfeited 
double  the  value  acquired  by  fuch  marriage.    The  power 
thus  given  to  guardians  in  chivalry  over  their  wards,  was 
very  arbitrarily  and  oppreffively  exerciied ;  infomuch,  that 
it  was  found  neceflkry  to  regulate  it  by  the  great  charter  ra« 
tjiied  by  king  John,  wjiich  obliged  the  guardian  to  acquaint 
.the  next  of  kin  with  the  contrad,  previous  to  itsaccom- 
pliihment ;  and  it  exprefly  enjoins  them  to  marry  their  wards 
without  difparagement    3ut  in  thfi  charter  confirmed  in 
the  next  reign,  this  daufe  refpeding  relations  is  omitted  $ 
9nd  the  evil  continued  as  grievous  as  before ;  guardians  hav- 
ing an  uidimitted  poM^r  of  making  what  advantages  they 
thought  fit  of  their  female  wards,  by  felling  jt)iem  jn  mar- 
riage ;  and  fuch  i^rere  the  arbitrary  and  irrational  fe^timents 
of  legijlators  in  thofe  timc^  $hzt  by  a^  exprefs  ftatute,  fuch 
right  of  felling  his  ward  in  marriage  j  or  receiving  the  price 
or  value  of  it,  is  confirmed  to  the  guardian  ^.    Thefe  op- 
preffive  and  ruinous  claims  made  by  the  lord  on  his  vaflal, 
is  thus  defcribed  by  a  very  able  Writer :  <'  The  heir,  on  the  , 
4eath  of  bis  anceftor,"  fays  he,  <<  if  of  full  age,  was  plun- 

I    ,  Ee3  flercd 
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dered  of  the  firft  emoluments  arifing  from  his  inheritdnee^ 
by  way  of  relief,  or  primer  feifin ;  and  if  under  age,  of  the 
whole  of  his  eftate  during  infaincy;  a  female  ftandtng  in 
exadtly  the  fame  predicament;  and  then,  as  Sir  Thomas 
Smith  very  feelingly  complains  ^j  when  he  came  to  iM 
own  ^ft^r  he  was  out  of  wardfliip ;  his  woods  decayed ; 
houfes  fallen  down ;  ftock  wafted  and  gone ;  lands  let  forth 
and  ploughed  to  be  barren  ;  to  make  amends,  he  was  yet  to 
pay  half  a  year's  profits  as  a  fine  for  fuing  out  his  livery  j 
9nd  alfo  the  price  and  value  of 'his  marriage,  if  he  refqfed 
fuch  wife  as  his  lord  and  guardian  had  bartered  for,  and 
impofed  upon  him ;;  or  twice  that  value  if  he  married  another 
Woman^  Add  to  this  the  untimely  and  expenftve  honour  of 
knighthodd,  to  make  his  poverty  more  completely  fplendid  | 
and  when  by  thefe  deductions  his  fortune  was  fo  ihattered 
and  ruined,  that  perhaps  he  was  obliged  to  fell  his  patrimo-< 
ny,  he  had  not  even  that  poor  privilege  allowed^  without 
payihg  an  e^corbitant  fine  for  a  licenfe  of  alienatio/i  \  A 
right  thus  eftablilhedy  although  repugnant  to  every  idea  of 
natural  juftice,  cbntinued  in  full  force  until  the  year  ^660, 
when  all  thefe  oppreffive  appendages  to  feudal  tenure  were 
at  once  ^aced;  It  was  then  enaded  r,  that  the  court  of 
wards  andliverifSf  and  all  wardJhSpSj  liveries ^  primtr  feijini^ 
and  oufter  lemainsj  values  and  forfeiture^  of  marriages^  by  rea^ 
fin  of  any  tenure  by  the  king  or  others ^  be  totally  taken  away ; 
and  that  all  fines  for  alienations ^  tenures  by  homage^  knights 
fervi(e  and  efcuage;  and  alfo  aids  for  marrying  the  daughter^ 
or  knighting  th^  fin  j  and  all  tenures  of  the  king  in  capite^  he 
Jikewife  takeri  away.  And  that  all  forts  of  tenures  held  of  the 
king  Qf  Qtbirs  i  or  tamed  into  free  or  common  ficcage^  fave  only 
tenures  in  frdnkalmoignj  copyholds^  and  the  honorary  fervices 
(without  the  favijh  part)  rf  grand  fargtantry.    This  ftatute, 

»  CommoAw,  I.  3.  c,  5.       *  BUckA.  b.  II.  c  5.       '  1%  Car.  II.  c.a4. 
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fays  tht  able  writer  above  quoted,  was  a  greater^icquifition 
to  the  civil  property  of  this  kingdom,  than  even  Magna 
Charta  itfelf ;  fince  that  only  pruned  the  luxuriances,  that 
bad  grown  out  of  military  tenures,  and  thereby  preferved 
the  tenures  themfelves  in  vigour ;  but  this  extirpated  the 
whole,  and  demolilbed  both  root  and  branch.  An  heir  to 
a  foccage  tenure  was  not  fubjedl  to  the  wardfhip  of  his  lord, 
on  which  account  he  was  liable  to  pay  to  the  lord  a  relief, 
in  the  fame  manner  as  if  of  full  age.  But  tenures  in  foc- 
cage are  fubjed  to  wardihip,  in  cafe  the  heir  he  a  minor, 
though  of  a  very  different  nature  from  thofe  above  defcrib- 
cd,  and  which  were  incidental  to  knight-fervice.  For  if 
the  inheritance  deficended  to  an  infant  under  fourteen  years 
of  age,  the  wardihip  of  him  fhould  not  belong  to  the  lord 
of  the  fee,  becaufe  in  this  tenure  no  military  or  perfonal  fer- 
vice  being  required,  there  is  no  occafion  for  the  lord  to  take 
the  profits  in  order  to  provide  a  proper  fubflitute  for  bis  in- 
fant tenant.}  but  his  neareft  relation  to  whom  the  inherit 
tance  cannot  defcend,  (hall  be  his  guardian  in  foccage,  at^d 
have  the  cuftody  of  his  land  and  body  till  he  arrives  at  the  age 
of  fourteen  years.  At  fourteen  years  of  age  this  wsu-dfhip 
in  foccage  ceafes,  and  the  heir  may  ouft  the  guardian ;  and 
call  him  to  account  for  the  rent  and  profits^  for  at  that  age 
the  law  fuppofes  him  capable  of  choofing  a  guardian  for 
himfelf ».  It  was  in  this  particular  of  wardfliip,  ^s  alfo  in 
that  of  marriage,  and  in  the  certainty  of  the  render  or  fer- 
vice,  that  the  foccage  tenures  had  fo  much  the  advantage 
of  the  military  ones ;  but  as  the  wardihip  ccafed  at  fourteen 
years  old,  there  was  this  difadvantage  attending  itj  that 
young  heirs  being  left  at  fo  tender  an  age  to  choofe  their 
own  guardians  till  twenty-one  years  old,  they  might  make 
an  improvident  choice  j  therefore,  when  almoft  all  the  lands 

s  Litt.  feft.  123.    Co.  Lite.  83. 
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in  the  kingdom  were  turned  into  foccage  tenures  by  the  fii#> 
lutary  ftatute  abovementioned,  it  was  enabled,  that  it  (hould 
be  in  the  power  of  any  father  by  will  to  appoint  a  guardian 
till  his  child  ihould  attain  the  age  of  twenty«one  years. 
And  if  no  fuch  appointment  be  made,  the  court  of  Chan- 
cery will  frequently  interpofe  to  prevent  an  infant  heir  from 
improvidently  expofing  himfelf  to  ruin  ^  The  dodrine  of 
marriage  in  foccage  tenure,  was  likewife  diametrically  op- 
pofite  to  thofe  in  knight's  fervice  ;  for  if  a  guardian  in  foc- 
cage gave  his  ward  in  marriage,  under  the  age  of  fourteen, 
he  was  bound  to  account  to  his  ward  for  the  value  of  the 
marriage,  even  though  he  took  nothing  for  it,  unlefs  he 
married  him  to  advantage ;  for  the  law  in  favour  of  infants 
is  always  jealous  of  guardians,  and  therefore  in  this  cafe  it 
made  them  account  no(  only  for  what  they  did  receive,  but 
alfo  for  what  they  might  receive,  on  the  infant's  behalf, 
left  by  fome  collufion  the  guardian  ibould  have  received  the 
value  and  not  brought  it  to  account :  but  the  ftatute  having 
deftroyed  all  values  of  marriages,  this  dodrine  of  courfe  hath 
ceafed  with  them.  At  fourteen  years  of  age  the  ward  might 
have  difpofed  of  himfelf  in  marriage,  without  any  confent 
of  his  guardian,  till  the  z€t  for  preventing  clandcftine  mar-% 
riages,  26  Geo.  II.  " 

A  guardian  is  one  appointed  by  the  wifdom  and  policy 

of  the  law,  to  take  care  of  a  perfon  and  his  affairs,  who  by 
reafon  of  his  imbicility  and  want  of  underftanding  is  inca- 
pable of  ading  for  his  own  intereft  -,  and  it  feems  that  by 
our  law  his  ofHce  originally  was,  to  inftru£t  the  ward  in  the 
arts  of  war  ;  as  alfo  in  thofe  of  husbandry  and  tillage,  that 
when  he  came  of  age  he  might  be  the  better  able  to  perform 
thofe  fervices  to  his  lord  whereby  he  held  his  lands  "^^  The 
lelation  in  which  a  guardian  (lands  to  his  ward,  bears  fo  clofe 

t  Blackft.  b.  II.  c.  i.  u  See  page  36.  ▼  2  B»c.  Abr.  671. 
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g  refemblance  to  that  of  a  father  to  his  child,  that  the  fame 
remedy  which  the  law  allows  the  father  in  a  cafe  of  abdug^- 
(Uhi,  may  be  had  by  a  guardian  when  his  ward  is  ftolen  or 
xaviihed  away  from  him.     In  the  feodal  times  guardian  in 
ibccage  was  entitled  at  common  law  to  a  writ  of  right  de 
iti/lodia  terra  et  haredis^  in  order  to  recover  the  pofieffion 
and  cuftody  of  the  infant.     So  it  ihould  feem  that- he  has 
fiill  a  right  to  fue  out  this  ancient  writ.     But  as  the  court 
of  Chancery  is  invefted  by  the  king  with  the  power  of  fu»- 
perintending  all  the  infants  in  the  kingdom,  and  is  the  fu- 
preme  guardian,  the  method  of  late  purfued  in  all  complaints 
relative  to  wards  and  guardians,  ^has  been  by  an  application 
to  the  court  of  Chancery,  as  the  moft  fpeedy  and  fummary 
method  of  redrefs.    And  it  is  exprefly  provided  ^,  that  tefta^ 
mentary  guardians  may  maintain   an  a£lion  of  raviOiment 
for  trefpafs,  for  recovery  of  any  of  their  wards,  and  alfo  for 
damages  to  be  applied  to  the  ufe  and  benefit  of  the  infant  x* 
If  a  woman  have  iflue  a  fon  by  a  former  hufband,  and  Ihe 
marries  a  fecond  hufband  feifed  of  foccage  lands,   by  whom 
fhe  has  iflue  another  fon  ;  and  the  hufband  and  wife  die, 
leaving  the  faid  fon  under  fourteen  years  of  age,  his  brother 
by  the  half  blood,  if  of  the  age  of  twenty-one  years,  (hall  be 
guardian  in  foccage,  as  next  of  kin   to  whom  the  eftate 
cannot  defcend  x.— -A  guardian  to  an  infant,  having  a  conll- 
derable  fum  of  money  in  his  hands  that  was  raifed  out  of  the 
infant's  eftate,  laid  out,  with  the  confentof  the  grandmother, 
3000).  in  a  purchafe  of  lands  which  lay^  contiguous  to  the 
infant's  eftate,  and  took  the  purchafe  in  his  name,  for  his 
benefit,  if  when  he  came  of  age  he  (hould  agree  thereto,  and 
allow  that  money  on  account.     The  infant  dying  in  his 
minority,  it  was  held  by  the  lord  chancellor  againft  the  opi- 
nion of  the  mafter  of  the  rolls,  that  though  neither  the  heir 

"^  12  Car.  n.  c.  24.  X  2  p.  W.  loS,     Blsckft.  b.  UI.  c.  S. 

y  Cro^  Eliz.  825, 
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nor  admintftrator  of  the  infant  were  entitled  to  the  landg^ 
yet  the  guardian  muft  account  for  the  300oK  to  the  adnii«> 
niftrators  of  the  infant,  and  that  it  was  not  in  the  power  of 
the  guardian^  without  the  dire^Ion  of  the  court  of  Chan- 
cery, to  turn  the  perfonal  into  real  eftate,  by  which  it  will 
defcend  to  the  heir  >. — ^A  mother,  as  guardian  to  her  infant 
fon,  had  out  of  bis  perfonal  eftate  paid  ofi^  a  mortgage. 
The  infant  afterwards  died,  and  the  eftate  defcended  to  a 
remote  heir ;  and  then  the  mother  would  have  bad  back  the 
money,  but  ^e  court  denied  her  any  reliaf '. — An  eftate 
having  defcended  to  an  infant  fubjefi  to  incumbrances,  and 
the  queftion  being  whether  a  guardian  might,  without  the 
diredion  of  a  court  of  equity,  apply  the  profits  to  difcharge 
the  incumbrances,  or  the  interefl  of  them,  or  whether  they 
ihould  not  be  accounted  perfonal  eftate,  and  fo  the  admi- 
ntftrator of  the  infant  be  entitled  tothem,  if  the  infant  died 
in  his  minority ;  it  was  held  by  the  court,  that  a  guardian^ 
without  any  direction,  may  pay  the  intereft  of  any  real  in- 
cumbrance, and  the  principal  of  a  mortgage,  becaufe  that  is; 
a  dire<Sl  and  immediate  charge  on  the  land,  but  not  any  other 
real  incumbrance*.— A  widow  who  was  guardian  to  her  fon, 
received  the  rents  and  profits  of  his  eftate,  and  paid  off  debts 
by  fpecialty,  biit  took  aflignments  of  the  bonds.  The  fon 
dying  in  his  minority,  flie  brought  her  bill  againft  the  heir 
for  a  difcovery  of  affcts  by  defcent  to  the  fatisfying  of  money 
due  by  bond,  ihe  claiming  the  profits  as  adminiftratrix  to 
her  fon.  And  it  was  held  by  the  court,  that  the  guardian 
was  not  compellable  to  apply  the  profits  of  the  eftate  of  the 
infant  heir  to  pay  off  the  bond  debts  ^. — If  a  guardian  takes 
a  bond  for  arrears  of  rent,  he  thereby  makes  it  his  own  debt, 
and  fliall  be  charged  with  it*. — If  a  guardian  to  an  infant, 

«  Cafe  of  the  earl  of  Winchelfca  and  NorcHffe,  i  Vcrn.403.      »  »  Vern.  193. 
*  Cafe  6f  Palmcf"atHi  D*a*yy  Ab.  Eq.  26 1  >  'z6%*  c  Cafe  of  "Waters  and 

£bral»  z  Vern.  6o6.  2  Chan.  Rep.  97. 
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v^hofe  lands  are  incumbered  to  the  value  of  600I.  buys  itoiF 
ivith  lool.  of  the  infant's  money,  he  fhall  not  charge  the 
infant  with  the  600I. "— rif  a  man  receives  the  profits  of  an 
infant's  eftate,  and  continues  to  do  fo  for  fi^veral  years  after 
the  infant  comes  of  age, '  before  any  entry  is  made  on  him, 
yet  he  ihall  account  for  the  profits  throughout,  and  not 
during  the  infancy  onjy  ^ — A  receiver  |o  the  guardian  of  an 
jnfant,  who  has. had  his  account  allowed  by  the  guardian, 
^all  not  bex)bliged  to  account  over  again  to  the  infant  when 
be  comes  of  age  ^, — If  a  feme-guardian  in  ibccage  marriage, 
the  hufband  becomes  the  guardian  in  right  of  his  wife.  But 
if  fhe  dies,  the  guardianfliip  ceafes  as  to  him,  and  fliall  go 
to  the  next  of  kin  to  the  infant,  to  whom  the  eftate  cannot 
poflibly  defcend  ^.«— If  a  guardian  in  foccage  makes  leafes 
for  years  to  continue  beyond  the  time  of  his  guardianfliip, 
iiich  leafes  feem  not  to  be  abfolutely  void  by  the  infant's 
coming  of  age,  but  only  voidable  by  him  if  he  thinks  fit : 
for  they  were  not  derived  barely  out  of  the  intereft  of  the 
guardian,  or  to  be  meafured  thereby,  but  took  effed  alfo  by 
virtue  of  his  authority,  which  for  the  time  was  general  and 
abiblute,  and  therefore  all  lawful  ads  done  during  the  conti-* 
nuance  of  that  authority  are  good,  and  may  fubfift  after  the 
authority  itfelf  by  which  they  were  done  is  determined.  And 
confequently  the  infant  when  he  comes  of  age  may,  by  ac- 
ceptance of  rent  or  other  a6t,  Jf  he  thinks  fit,  make  fuch 
leafes  good  and  unavofdable  ^-^If  a  woman  who  is  guardian 
in  foccage  to  her  fon  marries  again,  and  her  hufband  and  fhe 
join  in  a  leafeof  the  infant's  lands,  this  leafe,  upon  the  death 
of  the  hufband,  becomes  void  ;  for  the  intereft  ihe  had  in  the 
land^  was  in  right  of  the  infant,  and  therefore  fhall  not  bind 
her  as  thofe  a^s  ihall  in  which  flie  joins  with  her  hulband  in 
parting  with  her  own  poffeffions  ^. 

e  Idem,  243.  f  Ab.  E.  Ca.  280.  *«  Pr.  Ch,535.  k  Plow. 

994*  ^  Bro.  tlt«  Guard,  yo*  ^  Plow*  293. 
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C    H    A    p.      V. 

Of  tnfimU^  or  Miners, 

''T^HE  privilege  of  infancy  does  not  extend  to  t^e  kuig : 
^     for  the  wifdom  of  government  has  thought  it  neceflary 
that  he  who  is  to  prefide  over  and  goverp  the  whole  king- 
dooiy  ibould  never  be  coniidered  as  a  minor,  incapable  of 
governing  himfelf,  and  his  own  affairs.    Therefore  if  the 
king  within  age  make  any  leafe  or  grant,  he  is  bound,  and 
cannot  avoid  thetn  either  during  his  minority,  or  when  he 
comes  of  fuH  age.    So  if  a  king  confents  to  an  ad  of  parlia* 
ment  during  his  minority,  yet  he  cannot  after  avoid  this 
aA ;  for  as  king  he  is  a  body  politic,  and  cannot  be  a  minor', 
«— By  an  infant,  or  minor,   is  meant  any  pne  whq  is  under 
the  age  of  twenty-one  years,   whether  males  or  female^  : 
although  a  male  at  twelve '  years  old  may  take  the  oath  of 
allegiance ;  at  fourteen  is  at  years  of  difcretion,  and  there- 
fore may  confent  or  difagree  to  marriage;  may  choofe  hi$ 
guardian  ;   and  if  his.  difcretion  be  actually  proved,  mav 
make  a  will,  and  difpofe  of  his  perfonal  eftate  ;  at  feventeen 
years  old  he  may  be  an  executor,  and  at  twenty-one  is  at  his 
own  difpofal,  and  may  alien  his  lands,  goods,  and  chattels  "• 
A  female  at  feven  years  of  age  may  be  betrothed  or  given  iii 
marriage;  at  nine  is  entitled  to  dower;  at  twelve  is  at  years 
of  maturity,  and  therefore  may  confent  or  difagree  to  mar- 
riage ;   and  if  proved  to  have  fufficient  difcretion,  may  be- 
queath her  perfonal  eftate ;  at  fourteen  is  at  years  of  legal 

^  C».  Lit.  43.    Dyer,  209.    Plow,  213.    Roll's  Ab.  7*8.        ■  ilnft.  a. 

difcretioAj 


BARENTS  AKD  CHILDREN.  4*5 

difcretlon,  and  may  choofe  a  guardian ;  at  feventceil  may  he 
executrix  ',  and  at  twenty-one  may  difpofe  of  herfelf  and 
her  lands.  If  a  female  infant  who  is  in  ward  marries,  at 
common  law  the  guardianihip  determines,  becaufe  the  huf- 
band,  immediately  on  her  marriage,  becomes  her  guardian^ 
and  it  would  be  inconfiftent  that  ihe  ihould  at  the  fame  time 
be  under  the  power  of  another  guardian,^.  Atid  hefe  it  witi 
probably  be  a  matter  of  curious  fpeculation  to  the  reader  to 
fee  the  different  laws  refpedting  women  in  thefe  particulars 
in  the  moft  confiderable  ancient  and  modern  ftates. — Among 
the  ancient  Greeks  and  Romans  women  were  never  looked 
upon  as  of  age,  but  were  fubjedl  to  perpetual  guardianfhip 
unlefs  they  married.  But  in  procefs  of  time  this  perpetual 
wardihip  during  celibacy  wore  away,  and  females  as  well  as 
males  were  deemed  of  full  age  at  twenty-five  years  ^.  Scot- 
land agrees  with  England  in  making  twenty-one  years  the 
full  age  in  males  and  females.  In  Naples  they  are  at  full  age 
at  eighteen  ;  In  France,  with  regard  to  marriage, .  not  till 
thirty  ;  and  in  Holhnd  at  twenty-five  p.  An  infant  has 
been  adjudged  of  age  the  day  before  his  birth -day,  for  the 
law  will  not  make  a  fraction  of  a  day  ;  and  therefore  where 
a  perfon  was  born  the  3d  of  September,  and  the  2d  of  Sep- 
tember twenty-one  years  he  made  his  will.  It  was  held 
good,  and  that  he  w^  then  of  age  to  devife  his  lands.  And 
it  was  held  that  fuch  will  Qiall  take  efFe£t,  though  the  devifor 
dies  before  fix  o'clock  the  evening  of  that  day  <». 

Infants  were  not  permitted  to  inherit  to  a  genuine  feud  ; 
but  when  the  military  fervice,  which  at  firft  conftituted  the 
eiTential  part  of  the  feodal  fyftem  wore  away,  a  new  kind  of 
tenure  was  c)reated,  which  was  called  an  improper  feud,   one 

n  ilnft.  a6o.  o  Potter's  Antiq.  b,   IV.  €,  ii.  P  BUckft. 

k  !,£•  17%  9  L4  Rayra.  480. 
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leading  feature  of  which  was  that  it  might  defcend  indif* 
ferently  to  males  or  females^  to  adults  or  minors*^ 

An  Infant  in  ventre  fa  mere. 

« 

inKTHether  a  devife  of  lands  to  an  unborn  infant  in  vtntri 
fa  nuri  is  good)  has  been  much  doubted,  becaufe  the 
infant  is  not  in  being  to  take  at  the  de^th  of  the  devifor,  and 
the  freehold  cannot  be  put  in  abeyance  by  the  a£t  of  the  party. 
But  others  hold  that  fach  devife  is  good,  though  the  infaot 
be  not  In  ejji  at  the  death  of  the  devifor,  and  that  the  free* 
hold  ihall  not  be  in  abeyance,  but  (hall  defcend  to  the  heir  at 
law  in  the  mean  time.  And  if  land  be  devifed  for  life,  re^ 
mainder  to  a  pofthumous  child,  thif  is  a  good  contingent  re« 
mainder  ^  It  may  have  a  furrender  of  a  copyhold  eftate  made 
to  it  I  it  may  have  a  guardian  affigned  it. 

Legal  Rejiraints  laid  on  Infants. 

npHE  reftraints  that  are  laid  upon  infants  by  the  laws  of 
England  are  no  other  than  Hich  as  a  kind  parent  woiild 
fubje£):  a  child  to  whom  he  tenderly  loved,  to  prevent  his 
committing  fuch  a£ts  of  indifcretion  as  an  infantile  judgment 
and  want  of  experience  might  lead  him  to,  the  confequenccs 
of  which  might  be  fatal  to  him  through  his  whole  life  ;  an 
infant  therefore  is  not  allowed  by  law  to  alien  his  lands,  or 
do  any  legal  ad.  He  cannot  execute  /a  deed,  or  any  kind  of 
contra£t.  He  cannot  be  fued,  but  under  the  protedion,  and 
joining  the  name  of  his  guardian :  for  by  him  he  is  to  be  de- 
fended againft  all  attacks.  But  he  may  fue  either  by  his 
guardian,  or  prochin  amyy  his  next  friend,  who  is  not  his 

'  Bro.  tit,  Dctifc<  jz,    i  Saiki  t^u    t  Sid«  153*    Carth^  309. 
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giiardian.  This  prochin  amy  may  be  any  pcrfoft  who  will 
undertake  the  infant's  caufe  $  and  it  frequently  happens  tha€ 
an  infent  by  bis  prochin  amy  inftitutes  a  fuit  in  equity  againft 
his  guardian  who  abufes  his  truft.  An  infant  cannot  lofe 
any  property  to  which  he  is  heir  by  non-^claim,  or  negleSof 
demanding  his  right,  they  being  exempt  from  the  force  and 
cffe£tofaiine  levied  on  lands,  to  which  they,  are  heirs^ 
which  bars  the  right  of  others  by  non-claim  j  but  they  are 
allowed  five  years  after  their  attaining  full  age  to  put  in  their 
claim  ^ :  nor  is  he  chargeable  with  any  kind  of  laches^t  or 
]iegle£l,  except  in  fome  very  particular  cafes.  And  although 
infants  cannot  alien  their  eftates,  yet  infant  truftees  or  mort- 
gagees are  enabled  to  convey,  under  the  dire«£iion  of  the 
court  of  Chancery  or  Exchequer,  the  eftates  they  hold  in 
truft  or  mortgage,  to  fuch  perfon  as  the  court  fliall  appoint. 
An  infant  too  that  has  an  advowfon  may  prefent  to  the  bene^ 
fice  when  it  becomes  void,  it  being  in  this  cafe  neceffary 
that  the  general  rule  ihall  be  dtfpenfed  with.  It  permits 
therefore  an  infant  to  prefent  a  clerk,  who  if  unfit  may  be 
rejedled  by  the  biffaop,  rather  than  either  i\]iFer  the  chureh 
to  be  unferved  till  he  comes  of  age,  or  permit  the  infant  to 
be  debarred  of  his  right  by  lapfe  to  the  bifliop  t.  The  lord 
chancellor  King  expreiTed  himfelf  very  ftrongly  on  thi» 
point,  in  the  cafe  of  Atkinfon  and  Coverly,  in  the  court  of 
Chancery  1732,  faying,  that  if  the  infant  were  but  a  year 
old,  or  younger,  they  ought  to  put  a  pen  into  bis  hand,  and 
guide  it  to  fign  the  prefentation  ". — An  infant  may  pnrcbafe 
lands,  but  his  purchafe  is  incomplete  ;  for  when  he  comes 
to  age  be  may  either  agree  or  difagree  to  it,  as  he  thinkai 
befl ;  and  the  fame  alternative  is  the  right  of  his  heirs  after 
him,  if  he  dies  before  the  completion  of  the  agreement. 
And  although  he  can  make  no  deed  that  is  not  afterwarda 

•  4  Hen,  VII,  c,  24,  '  t  3  inft.  x^^.  «  W»tf.  c.  13. 
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voidable,  yet  he  may  bind  himfelf  apprentice  by  deed  tH'^ 
dented,  or  by  indentures  for  feven  years  ;  and  all  obligations 
to  pay  for  his  neceflary  meat,  drink,  apparel,  phyfic,  and 
fuch  other  neceflaries  ;  and  likewife  for  his  good  teaching 
and  inftrudlioQ,  whereby  he  may  profit  himfelf  afterwards  ^, 
If  an  infant  comes  to  a  ftranger  who  inftrudls  him  in  learn- 
ing, and  boards  him,  this  is  an  implied  contrad  in  law,  that 
the  party  ihall  be  paid  as  much  as  his  boarding  and  teaching 
are  worth.     But  if  the  infant  at  the  time  of  his  going  thither 
was  under  the  age  of  difcretion,  or  if  he  was  placed  there 
upon  a  fpecial  agreement  with  fome  of  the  child's  friends, 
the  party  that  boards  him  has  no  remedy  againft  the  infant, 
but  muft  refort  to  them  with  whom  he  agreed  for  the  infant's 
board  ^.     If  an  infant   binds  himfelf  in  an  obligation,  or 
other  writing,  with  a  penalty  for  the  payment  of  any  ne- 
ceiTaries,   that  obligation  (ball  not  bind  him  ^.     Though  he  ^ 
may  buy  neceflaries,  he  cannot  borrow  money  to  buy  them, 
for  he  may  mifapply  the  money,  and  therefore  the  law  will 
not  truft  him  but  at  the  peril  of  the  lender,  wht^^uft  lay  it 
out  for  him,  or  fee  it  laid  out.    And  it  fliall  be  only  for 
neceflaries,  not  for  matters  of  luxury  or  extravagance.    And 
if  after  he  becomes  of  age  he  is  prevailed  on  by  furprize,  or 
other  undue  means,  to  give  fecurity,  yet  a  court  of  equity^ 
in  confideration  of  circumftances,  will  relieve^.    If  the 
party  to  whom  a  minor  becomes  indebted  for  neceflarlesy 
takes  bond  of  him  for  the  fame,  this  fhall  not  extinguiih  the 
fimple  contrad,  for  the  bond  has  no  force  *•    When  an  in^ 
fant  binds  himfelf  to  pay  for  neceflaries,  it  muft  appear  to 
the  fatisfaflion  of  a  jury  that  the  things  bought  werea&ually 
neceflfaries,  and  of  reafonable  prices,   and  fuitable  to  the  in- 
fantsr  degree  and  eftate.     And  the  jury  may  feparate  what 
things  are  really  neceflfaries,  from  fuch  as  they  confider  not 
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^o  l)e  fo. )  and  Iikewife  thtfir  intrihfic  vftlue,  and  proportion 
their  damages  accordingly.  ■'. 

••  ■      . 

In  crimihal  ciifcs  an  infant  of  the  age  of  fourteen  may  be 
bapitally  punilbed  for  any  capital  offence,  but  under  the  age 
bf  feven  he  cannot.     The  period  between  feven  and  fourteen 

♦  

is  fubjeA  to  much  uncertainty.     For  the  infaiit  (hall,  gene^^ 
rally  fpeakirig,  he  ]\x6g€d  prima  facie  innocent;  yet  if  he  Wai 
"doli  capaxi  and  cbuld  difcern  between  good  and  evil,   at  the 
time  of  the  ofFencie  committed j  he  may  be  convidlea,  and 
ireceive  judgment  and  Execution  bf  death',  though  he  hath 
iiot  attained  to  years  of  pufeerty  or  difcretion.     A  rehia^kabl^ 
ihflance  of  this  kind  we  have  tn  the  Cafe  of  William  York. 
li  boy  of  ten  years-of  age,   who  was  convifted  at  Bury  fum^ 
hicr  alEzes  in  1748,  before  lord  chief  juftice  Willes,  for  the 
biurBer  df  a  girl  aboiit  five  years  of  age^  arid  received  fen- 
Utitt  of  death.     But  the  chief  juftice^  out  of  regard  £0  the 
tendbr  years  of  the  prifdner,  irefpited  <;xecutioh)  till  heibould 
have  an  opportunity  of  taking  the  opinion  bf  the  reft  of  the 
JudgeSj  whether  it  was  proper  to  execute  him  or  liot^   upoa 
the  fpecial  circumRances  of  the  cafe;  whith  he  reported  to  tb^ 
judges  as  follows.     The  boy  and  girl  were  parifli  children^ 
but  uhder  the  care  of  a  parifhibner^  at  whbfe  hbufe  they 
Were  lodged  and  maintained.     On  the  day  the  murder  hap;- 
}>ened^  the  man  bf  the  houfe  and  his  wife  went  out  to  their 
work  early  in  the  mornings  and  left  the  children  in  bed  toge- 
ther.   When  they  returned  from  work  the  girl  was  miffing^ 
and  the  bOy  being  afked  what  was  become  of  her,   anfwered, 
that  he  had  helped  her  up,  and  put  on  her  clothes,  and  thsd 
ihe  was  gone  he  knew  not  whether.     tJpon  this,  ftrift  fearjh 
was  made  in  the  ditches  and  pools  of  water  near  the  houfe^ 
from  an  apprehenfion  that  the  child  might  have  fallen  into 
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the  water.    Duringtbis  fearch  the  man  under  whofe  e^tre  tfi^ 
children  were,  obferved  that  a  heap  of  dung  near  the  houfe 
had  been  newly  turned  up :  and  upon  removing  the  upper 
part  of  the  heap  be  found  the  body  of  the  child,  about  a  foot's 
depth  under  the  furface,  cut  and  mangled  in  a  moft  barba- 
rous and  horrid  manner.    Upon  this  difcovery  the  boy,  who 
was  the  only  perfon  capable  of  committing  the  hGt^  that 
was  left  at  home  with  the  child,  was  charged  therewith^ 
which  he  ftifly  denied.     When  the  coroner's  jury  met,  the 
boy  was  again  charged^  but  perfifted  ftill  in  denying  the  fa<5t. 
At  length  being  clofely  interrogated,  he  fell  to  crying,   and 
faid  be  would  tell  the  whole  truth.    He  then  faid  that  the 
child  had  been  ufed  to  foul  herfelf  in  bed ',  that  fhe  did  fo 
that  morning,  (which  Was  not  true,  for  the  bed  was  fearched, 
and  found  to  be  clean)  ^  that  thereupon  be  took  her  cut  of 
the  bed,  and  carried  her  to  the  dung-heap,  anct  with  a  large 
knife,  which  he  foitnd  about  the  houfe,  cut  her  in  tbcr  tnan- 
tier  the  body  appeared  to  be  mangled,  and  burled  her  in  the 
dung-heap :  placing  the  dung  and  ftraw  that  was  bloody 
under  die  body,   and  covering  it  with  that  that  was  clean  | 
and  having  fo  done,  he  got  water,  and  waflied  himfelf  as 
clean  as  he  could.    The  boy  wis  the  next  morning  carried 
before  a  neighbouring  Jufticc,  before  whoih  he  repeated  his 
confeffion,  with  alt  the  circumftances  be  hait  tdated  to  the 
coroner  and  his  jury.    Thejuftice  very  pru<knt!y  deferred 
proceeding  to  a  commitment,   till  the  boy  ihould  have  an 
opportunity  of  recoUe^ing  himfelf.    Accordingly  he  warned 
him  of  the  danger  he  was  in,  if  he  ihould  be  thought  guilty 
of  the  fa6l  he  ftood  charged  with,  aiid  admonifhed  him  not 
to  wrong  himfelf ;  and  then  ordered  him  into  a  room  wiiere 
none  of  the  crowd  that  attended  ihould  have  accefs  to  him* 
When  the  boy  had  been   ibme  hours  in  this  room,   where 
viftuals  aiid<lrink  werp  provided  for  him,  he  was  brought  a 
fecond  time  te&ie  |lie  jufiice,  and  then  he  repeated  his 
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ibrtAtr  tonfefiion  :  upon  which  he  .was  comniitted  to  gaoli 
On  the  trial,  evidence  was  given  of  the  declarations  befora 
ntieiitioned  to  have  been  made  before  the  coroner,  and  his 
Jury,  and  before  the  juftice  :  and  of  many  declarations  to  the 
iame  purpofe^  which  the  boy  made  to  o^her  pieoplc  after  hm 
came  to  gaol,  and  even  down  to  the  day  of  his  trial*  For  be 
conftantly  told  the  fame  fiory  in  fubftance^  commonly  ad^^ 
ding^ '  that  the  devil  put  him  upon  committing  the  h£ki 
Upon  this  evidence,  with  fome  other  circumftances  tending^ 
to  corroborate  the  confeilion,  he  was  eonvified*  Upon  this 
report  of  the  chief  juftice,  the  judges  having -taken  time  to 
confider  of  it,  unanimoufly  agreed  ;  (i.)  That  the  declara* 
tion^  ftated  in  the  report  were  evidence  proper  to  be  left  to  a 
jury  ;  (2«}  Thatfuppofmg  the  boy  to  have  been  guilty  of 
thehQy  there  are  fomany  circumftances  ftated  in  thereport, 
which  aire  undoubted  tokens  of  what  lord  chief  juftice  Halo 
ibmewhere  calls  a  mifchiev$us  difcrition^  that  he  is  certainly  a 
proper  objedl  for  capital  punifliipent,  and  ought  to  fuffer* 
For  it  would  be  of  very  dangerous  confequence  to  have  it 
though t^  that  children  may  commit  fueh  atrocious  crimes 
m^ith  impunityj  There  are  many  crimes  of  the  moft  heinous 
nature,  fuch  as  in  the  prefent  Cafe^  the  murder  of  young 
children^  poifoning  parents  or  mafters,  burning  houfes^  and 
the  like,  which  children  are  very  capable  of  committing^ 
and  which  they  may  in  fome  circumftances  be  linder  ftrong; 
temptations  to  commit )  and  therefore  though  the  taking 
away  the  life  of  a  bcfy  Often  years  old  maf  favour  of  cruel  ty« 
yet  a^  the  example  of  this  boy^s  punifliment  may  be  a  means 
of  deterrir^;  children  from  the  like  oiFences^  and  as  the 
fparing^thrs  boy  merely  on  account  of  his  age  will  probably 
have  a  quite  contrary  tendency,  in  juftice  to  the  public  the 
law  ought  to  take  its  courfe^  unlefs  there  remaineth  an/ 
doubt  touching  his  guilt.  In  this  general  principle  all  the 
judges  concurred.    But  two  or  three  orthem,  out  of  greal 
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tenderhtrs  and  caution,  advifed  tht  chief  juftice  tofen^ 
another  reprieve  for  the  prifoner,  fuggefting  that  it  might 
poffibljr  appear  on  further  enquiry,  that  the  boy  bad  uken 
this  mattor  upon  biqifelfy  at  the  inftigation  of  fome  perfon 
or  oth^r,  who  hoped,  by  this  artifice,  to  fcreen  the  re^  of- 
fender from  j  uftice.  Accordingly  the  chief  juftice  did  grant 
one  or  two  more  reprieves :  and  defired  the  juftice  who  took 
the  boy*8  examination,  and  alfo  fome  other  perfons  in  whofe 
l^udence  he  could  confide,  to  make  the  ftriAeft  enquiry  tb^ 
could  into  the  affair,  and  make  report  to  him.  At  length 
receiving  no  further  light,  he  determined  to  fend  no  more 
reprieves,  and  to  leave  the  prilbner  to  the  juftice  of  the  law 
at  the  expiration  of  the  laft.  But  before  the  expiration  of 
that  reprieve,  execution  was  refpited  till  further  order,  by 
warrant  from  one  of  the  fecreuries  of  ftate.  And  at  the 
Aimmer  aftzes  17579  he  had  the  benefit  of  bis  majefty^s  par- 
don granted  to  him  upon  condition  of  his  entering  immedi- 
ately into  the  fea  fervice  ^. 

^  Any  new  felony  created  by  2&  of  parliament,  is  not  con- 
ftrued  to  extend  to  infants  under  fourteen  years  of  age,  but 
binds  them  at  that  age  "^^  If  a  perfon  drives  his  cart  care- 
lefsly,  and  it  runs  over  a  child  in  the  ftreet ;  if  he  had  feen 
the  child,  and  yet  drove  on  upon  him,  it  is  murder:  but  if 
he  did  not  fee  the  child,  it  is  manflaughter :  but  if  die  child 
can  acrofs  the  way,  and  the  cart  ran  over  the  child  before  it 
was  poffible  .for  the  driver  to  ftop,  it  fs  by  mgkd venture"*. 
An  infant  under  the  age  6f  twenty-one  years,  cannot  wager 
his  hw,  becaufe  he  cannot  be  admitted  to  bis  oath ;  and 
therefore  on  the  other  hand,  that  the  courfe  of  juftice  may 
ftow  equally,  the  defendant,  when  an  infant  is  plaintiff^ 
fhall  not  wager  his  law.    For  the  particulars  of  that  kind 
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ef  defence,  and  in  what  fort  of  anions  it  is  admitted,  fee 
page  8.  For  the  fame  reafon  an  infant  cannot  be  an  ap* 
prover  ^.  An  infant  tinder  the  age  of  twenty-one  years, 
ihall  not  ferve  upon  juries,  or  be  fworn  on  an  inqueft^. 
An  infant,  though  a  trader,  cannot  be  a  bankrupt  j  for  an 
infant  can  owe  nothing  biit  for  necefiaries :  and  the  fiatutes 
of  bankruptcy  create  no  new  debts,  but  only  give  a  fpeedier 
and  more  eiFedual  remedy  for  recovering  fuch  as  were  due 
before.  And  no  perfon  can  be  made  a  bankrupt  for  debts 
which  he  is  not  liable  at  law  to  pay  >•-— If  an  infiint  being 
mafter  of  a  ihip  at  any  foreign  port,  or  Brittlh  fettlement^ 
by  contrad  with  another,  undertakes  to  carry  certain  goods 
from  thence  tq  England ;  and  there  to  deliver  them,  but 
does  not  afterwards  deliver  them  according  to  agreement,  but 
waftes  and  confumes  them,  he  may  be  fued  for  the  goods  19^ 
the  court  of  Admiralty,  notwithftanding  his  minority.  For 
this  fuit  is  but  in  nature  of  a  detinue,  or  trover,  and  con- 
verfion  at  the  common  law  ^.  But  if  an  infant  draws  a  biH 
of  exchange,  yet  he  (hall  not  be  liable  on  th9  cuftom  of 
merchants,  but  he  may  plead  infancy,  in  the  fame  manner 
9s  he  may  do  to  any  other  pontraA  of  his  i.^H**A  promiflbry 
pote  was  given  to  an  infant,  pa]rable  when  he  the  infant 
ihoiild  become  of  age,  and  fpecifyipg  the  time  when  tfaatwaa 
to  happen,  y\z,  the  12th  of  June  1750 ;  and  a  verdi£b  had 
been  given  for  the  plaintiff  ^  and  the  court  of  King's  Bench 
was  moved  to  atreft  the  judgment,  on  a  plea  that  this  was 
not  a  good  note  within  the  ftatute,  for  giving  like  reoirdy 
upon  promiiTory  notes,  as  upon  bills  of  exchange  K  By 
lord  Mansfield.  This  note  would  have  been  clearly  good, 
if  it  had  been  made  payable  on  the  |2th  of  Jurie,  1750,  that 
is  to  fay,  on  a  day  certain,  without  mentioned  the  plaintiff 
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being  then  to  come  of  age.  And  furely  it  is  hot  the  left  cet^ 
tain,  for  adding  that  circumftance.  Legacies  are  of  a  dif-- 
ferent  nature,  and  they  are  determined  by  dtflFerent  rules. 
They  are  dire&ions  to  the  executor  to  pay.  And  in  lega-v 
cies  there  is  a  known  diftin£tion  between  the  time  being  an-r 
nexed  to  the  fubftance  of  the  gift,  or  to  the  payment.  If 
complete  words  of  gift  direA  the  executor  to  pay,  the  other 
words  only  fix  the  time  of  fuch  payment.  And  then  the 
legacy  vefts  and  is  tranfmi/Hble,  though  (he  legatee  (hould 
die  before  the  day  of  paypient ;  as,  a  legacy  given  to  be  paid 
at  the  age  of  twenty-one  years.  But  if  the  time  is  annexed  to 
the  fubftance  of  the  gift,  as,  a  legacy  if,  or  when  he  (hall 
S|ttain  to  twenty-one  years,  it  yf\\\  not  veft  before  that  con- 
tingency happens.  But  here  the  words  of  engagement 
make  the  deed,  and  it  is  no  dire<flion  to  another  perfon. 
The  former  part  of  the  note  is  a  prqmife  to  pay  the  money, 
and  the  reil  is  pnly  fixing  the  particular  time  when  it  is  to  be 
paid.  It  is  enough  if  it  be  certainly,  and  at  all  events  pay- 
a(ble  at  that  time,  whether  he  lives  till  then  qJC  dies  in  thf 
^nterip  $  therefore  it  is  a  good  note  withip  tbfs  jrepiedis^ble 
^tute.  Indeed  a  contingent  note,  where  it  19  ^ocertaiif 
wbtther  tjie  money  iball  ever  become  payable  at  all,  is  afiother 
cafe ;  fuch  a  note  is  not  within  the  flat|ite«  But  here  is  np 
condition  or  uncertainty ;  bt|.t  it  is  to  be  paid  certainly  and 
at  all  events  ;  only  the  time  of  payment  is  poftponed.  And 
the  court  agreed,  that  this  is  4Mtum  in  fr^fentoy  though, 
fotvenJum  iff  fiituro  K  It  is  doubted  whether  an  infant  can 
be  imprifoned,  becaufe  his  infant  indifcretion  is  his  pxcufe ; 
and  he  ihall  not  be  lubje£l  to  corporal  pnnifhment  by  force 
pf  the  general  wprds  of  any  ftatutc  wherein  he  is  not  expreily 
n^ed  *"•  But  an  infant  may  be  gvilty  pf  forcible  entry  ia 
^efpe^  of  perfonal  and  adlual  violence  \  and  the  juftic^  Qiajr 
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fine  him  fof  fuch  oiFencen.—- If  an  infant  be  of  the  ageof 
£>uiteen  years,  he  may,  be  fworn  as  a  witnefs ;  and  if  under 
that  age ;  yet  if  it  appear  that  he  hath  a  competent  difcre* 
tion,  he  may  be  fwom.  And  in  many  eafes  an  infant  of 
tender  years  may  he  examined  where  the  exigence  of  the 
cafe  requires  it,  which  being  fortified  with  concurrent  tef- 
timony,  may  be  of  fome  weight,  efpectally  in  cafes  of  rape, 
and  fuch  crimes  as  are  pradifed  upon  children ;  but  in  no  ] 
cafe,  fays  lord  chief  juftice  Hale,  fhall  he  be  admitted  an 
evidence  without  being  fworn  ^, — An  infant  committing  a 
trefpafs  againft  the  perfon  or  pofleffion  of  another,  ihai(  be 
compelled  m  a  civil  a£lion  to  give  fatisfa&ion  for  the  da- 
mage >*. — An  appeal  may  he  brought  againft  an  infant^  i  and 

•  •  • 

an  ihfiant  may  bring  s^  appeal^  although  it  take  from  the 
defendant  the  benefi^t  of  waging  bsuttel ;  but  he  muft  profe* 
cute  fucj^  appeal  by  a  guardian  %  They  ^ans^oi  enter  into 
recognizance  to  keep  the  peace,  or  to  be  of  good  i>ehaviour 
but  by  their  Aireti^  only  *•  An  infajQt  zhQvc  the  age  of 
fourteen  may  be  .outla^ired,  a^d  the  outlawry  is  not  erron^Cs* 
ous  $  but  under  that  age  ^e  ca^ojt  he  outla^ired  %  fnfants 
feifed  of  cftates  in  tnift,  or  by  way  of  Qiprtgage,  may  make 
conveyance  tlieitof  %$  the  court  of  (Sfaa^cery  or  Exphecjuer 
ftaU  direft  ^^  And  ftich  may  fj^rej^der  ieafes  ^n  the  pourt 
of  jGhan|cery  or  E^cchequer^  ia  prdejr  t^  rerutyr  t)ie  fame  % 
By  the  cuftbm  of  London,  ai^  infant  iiomarried  and  above 
the  age  of  fourteen,  may  hind  ifimfelf  appren^ce  to  a  free- 
man of  London^  by  iiidenture|  witif  firopef  covenants, 
which  covenants  by  t)|e  ciiflom  pf  l^^piYdop,  ^all  be  as  bind- 
ing as  if  he  were  of  full  age  ^^  In  m^y  ro^l  anions  brought 
l^y  or  againft  an  infant  under  $he  age  qf  twenty-one  years, 
and  alfo  in  anions  of  debt  brought  againft  him,  ^  f^eir  to 
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fuiy  dfsceafed  ance((pr»  ptther  party  may  Aiggeft  the  ooii|g9 
of  th^  infant ;  and  pray  that  the  proceedings  may  be  defierf  e4 
fill  hh  full  gge,  qr  in  die  langiia|p  of  the  law ;  that  the  in-? 
fant  may  have  his  age  j  and  that  the  parcde  may  ^emur :  that 
19,  that  the  pleadings  may  be  ftayed  :  and  then  they  fliall  not 
proceed  till  bis  full  agfs,  unlefs  it  be  apparent  that  he  cannot 
be  prejudiced  thereby*  But  i|i  writs  of  entry  fut^  dijfeijmy 
ifi  fome  particular  cafes,  sM^d  in  anions  aunceftral  brought 
by  ^  infant,  the  parole  (hall  not  demur  \  otherwife  he  might 
be  deforced  of  his  whole  property  i  and  even  want  a  main- 
^nance  till  he  came  of  age.  So  likewife  in  a  ^rit  of  dower, 
the  heir  (hall  not  take  his  age^  for  it  is  necefTary  tbat  tbc^ 
widow's  claim,  be  immediately  determined^  elfe  (he  may 
want  a  preient  fubfiftence.  Nor  (hall  the  infant  have  it  in 
a  quare  impedit^  iince  the  law  holds  it  n^celTary  and  expedient 
1[bat  the  church  be  immediately  filled^. — :If  an  infant  be  lord 
of  ^  CQpyhold  manor,  he  may  grant  copyholds  notwithftand-^ 
|ng  |iis  nonage ;  for  thefe  elates  do  not  take  tbei/  perfec- 
tion fropi  the  intereft  or  ability  of  the  lord  to  grant,  but 
from  tjie  cuftom  of  the  manor  for  which  they  have  been  de<- 
Q»ifed>  and  have,  been  d^mifablc  time  out  of  mind  ^,  If  aif 
infant,  or  his  anceftors,  being  within  age,  do  Qiake  an  alie«* 
Ration  of  bis  lands,  and  the  alienee  enters  aqd  keeps  pof-* 
feffion;  as  the  alienation  is  voidable,  becaufe  made  by  a 
minor  ^  the  po(Ie%)n  againft  the  infuitis  wrongful,  ai^  s| 
deforcement  s  and  th^  remedy  is  by  writ  of  entry  or  affize  >, 


X  F!it4^.  35QJ    "Wk-t.  sMia.  <.4tf.    Oloft.  (M.I.  e.*<    iRoll'4 
4<>'  i3t>  I3S'      7  fro.  ^ibolikt:,  79.  ^;  Hvf,  4*.      «  Fudi. »% 
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Of  AffrmUtt^. 
Of  binding  Apprintic€S. 

^l(^0  one  can  be  legally  bound  apprentice  without  dee4 
'  '  indented.  AU  indentures  muft  be  ftamped  with  28.  6d» 
ftamp^  and  a  duty  of  6d.  in  tl)e  pOund  muft  be  paid  by 
the  mafter  for  every  fee  taken  with  an  apprentice  under  50l« 
and  IS.  in  the  .pound  for  every  fee  above  50I.  *. — Or  if  any 
thing,  not  money,  is  given,  as,  if  the  parents  of  the  appren-* 
Cice  engage  to  board  and  lodge  him,  pr  her,  during  the  term 
pf  die  appfenticefhip,  the  duties  (ball  be  anfwerable  to  th^ 
value  thereof  ^ 

Pari(h  apprentices  ajone  are  e^eippted  from  each  of  tbef<^ 
regulations^  but  thfs  indenture  muft  have  a  6d.  ftamp. 

The  duty  muft  be  paid  for  every  indjenture  within  the  bill^ 
of  mortality^  within  one  month  after  the  execution  thereof* 
If  out  of  the  bills  of  mortality,  witbin  two  months.  If 
within  fifty  miles  of  the  limits  of  the  bills  of  mortality, 
within  three  n^ntb;,  and  elfewbere  within  fix  month^« 

All  indentures  wherein  the  fuH  fum,  dire£Uy  or  indiredly 
given,  ihall  not  be  inferted  ;  or  whereupon  the  duties  fball 
not  be  paid,  or  which  ihali  not  be  ftamped  wjthin  the  time 
limited,  ^all  be  void,  and  nojt  available  in  any  court,  or 
place,  or  to  any  purpofe  whatfoever }  and  the  apprentice 
ihall  be  incapable  of  exercifing  his  trade,  and  the  mafter  is 
further  liable  to  a  penalty  of  50L  and  double  duty  ^ ;  but 

a  8  Ann,  c  9.  ^  Ibid.  fcQ.  45,  c  9  Ann,  c.  2X.  fcA.  66* 

j%  Geo.  II.  c.  %^.  k(k*  <3>  ^ 

the 


439  The  laws  concbrning 

the  feverity  of  thefe  obligations  was  mitigated  by  20  Geo,  If, 
c.  45.  which  exempts  a  mader  from  thefe  penalties,  if  the 
iRdei>tures  be  ftamped  within  two  years  after  the  determir 
natipn  of  the  apprenticeihip,  if  before  any  fuit  has  bceii 
commenced  for  th^  penalties.      Btit  if  an  apprentice  in 
writing,  figned  with  his  owh  hand,  in  the  prefence  of  one 
witnefs,  fliaU  require  his  mafter  to  pay  the  diity,  and  t}i<c 
mafter  (hail  lyegled  to  do  it  for  three  months  after,  if  the 
apprentice  within  two  years  after  the  detenniiiation  of  his 
apprenticefliip  pays  the  double  duty,  he  may^  vitbin  three 
Qfiopths  after  fuch  payment,  demand  of  bis  mafter  double 
fb^  fum  contracted  for  in  the  indenture;  anc|  if  not  paid  in 
three  months  after,  may  recover  the  fame  by  action  at  law. 
And  if  the  term  of  his  apprenticelhtp  ihall  not  be  expired 
when  he  pays  the  double  duty,  if  he  fignifies  in  writing  his 
defire  of  being  difcharged  his  apprenticeihip,  be  |I^alI  fie 
difcharged  accordingly,  and  ihall  have  the  Cime  benefit  of 
the  time  he  hath  ierved  as  he  would  haye  had,  in  cafe  he  had 
been  afligned  or  turned  over  to  a  new  mafter  ^•^*-l  Qeo,  II. 
Smith  and  Birch.     Ah  adion  for  enticing  away  the  appren- 
tice of  the  plaintiff^   the  plaint^fF  was  non^fuiied,  Tt  being 
proved  that  the  parckment  ^as  not  indented,  although  the 
ftyle  of  the  writing  began  **  This  indenture,"  it  was  there- 
fore a  deed-poll.    But  fiich  writing  is  fufllcient  to  procure 
the  apprentice  a  fettlement'*^«    If  a  deed,  or  writing,  begins 
Thii  indoitutiy  &c.'.  and  is  npt  indented,   it  is  no  indenture, 
but  it  may  work  as  s|  doed-poll.    But  if  a  deed  is  aSually 
indented,  and  tl^ere  ar^  ho  words  importing  an  indenture^ 
it  is  neverthelefji  ^nludcnture  in  law.  ?• 


*  iS  Geo.  IT.  c.  M.  fcft.  4,  7^  «  3^  Qct.  IJ.  c.  u.  ^  Wo«i^ 

fiift.  ai3.    Cro.  Eliz.  47a.  ^ 
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Who  may  be  Apprentices. 

^TO  perfon  fhall  be  bound  to  enter  into  any  apprenticefliip 
other  than  fuch  as  are  under  the  age  of  twenty«>one 
years  s.  A  covenant  between  the  mafter  and  a  third  perfony 
the  infant  not  being  party,  makes  no  apprenticefhip  ;  but  if 
the  father  of  the  apprentice,  or  any  other  perfon  covenants 
forhini)  fuch  covenant  (hall  bind  the  perfon.  As  in  the 
cafe  of  Whitley  and  Loftus,  M,  10  G.  If.  the  father  cove- 
nants to  pay  the  apprenticefliip  money  ;  the  fon  covenants  to 
account  for  his  mailer's  goods  i  and  in  the  condufion,  the 
father  and  fon  each  bind  themfelves  for  the  true  performance 
of  all  covenants  and  agreements  therein.  By  the  court* 
The  end  of  binding  the  father  was  to  anfwer  wrongs  done 
by  the  fon,  and  he  muft  anfwer  for  any ;  and  the  covenant 
that  each  did  bind  bimfelf  muft  be  fo,  where  the  fon  is 
bound  'to  perform  the  thing  for  which  the  covenant  was 
made ;  and  this  claufe  is  ufually  inferted,  that  the  cove- 
nants may  be  taken  diftributively ;  to  wit,  that  each  of  the 
covenantors  fliall  perform  his  part,  and  this  makes  the  cove- 
nant of  the  foq  bind  the  father,  who  covenanted  for  him  as 
well  as  for  himfplf  ^.  Every  perfon  that  ihall  have  three 
apprentices  in  any  of  the  crafts  of  a  cloth-maker,  fuller, 
flieer-m^k^r,  weaver,  taylor,  or  (hoe-maker,  ihall  keep  one 
journeyman  $  and  if  he  hath  above  three  apprentices,  for 
every  one  fuch  he  (hall  keep  one  other  journeyman,  on  pe- 
nalty of  lol.  ^ 

A  mafter  is  zHoyfcfi  h^hjw  tp  chaftife  his  apprentice  with 
moderation  N 

S  5  ^i».  c.  4.  fca.46.  h  I  MmI,  |90.  ^  Ibjd.  Ct^,  33, 

^  Pilt.  c,  5f .  .   . 

The 


44«  TmS  laws  eONCIRNIKO 

The  obligation  which  the  indentures  lay  on  mafter  anj 
upprentice  may  be  cancelled  by  the  mutual  confent  of  the 
parties.  The  mafter  in  fuch  cafe  miift  give  leave  under  his^ 
hand  for  the  apprentice  to  depart  from  bis  fervice,  and  then 
pnejufttceont  ol^  feffion  may  difchtfgtf  him,  allowing  th6 
faufe  of  h^s  departure  >  The  manner  of  proceeding  by 
mafter  or  apprentice,  in  cafe  of  difagretenient^  ja  direded  by 
5  £lix.  c.  4,  and  20  Geo,  IL  c.  19,  Juftices  maydiicharge 
«n  apprentice  from  the  m^er  for  ill-ufage  j  fo  alfo  they  may 
difcharge  the  m;ifter  from  the  apprentice  for  evil  suid  diior* 
^rly  behaviour"*,  or  ^ay  commit  him  to  ti\^l^ufe  of  cor«- 
re^on  for  ^  time,  tq^  ht  kept  to  hard  labour,  or  othorwi^ 
corre^ed  as  the  natuire  of  the  offence  may  re<j|uire^ 

The  mafter  afltgnmg»  a|id  the  apprei^iice  confenliag,  wiU 
liotmake  an  apprpitice  to  the^ffignee%  but  by  the  cuftos^ 
of  London  he  may  beturped  over  to  ano^r  ^^ 

A  perfon  enticing  air  apprentice  away  from  ^it  inztter\ 
fervice,  is  an  ofFeaoe  for  virhich  the  party'injured  may  hiring 
an  a^ion  on  the  cafe  p« 


Apprentices,  if  they  be  fifteem  years  of  age^  ftea^ng^  (nr  die 
yalue  of  40s*  in  rs  dwe!}ing-houfe  or  out-hoofift  thereto  beu 
Ipngin^,  though  fuch  houfe  be  nor  broken,  and  tboMgfa  no 
perfon  be  therein,  are  guilty  of  ^lony  vrithout-^jpfit;^  oC 

clergy  «. 

An  apprentice  to  a  furgeon  was  fcntby  his  n^after  to  the 
Eaft-Indies  :  it  was  adjudged  that  the  mafter  cannot  compe^ 
his  apprentice  to  go  beyopd  the  fea,  except  the  mafter  go 
with  him,  but  he  may  fend  him  to  any  part  of  Engknd  '.-*- 

1  D»lt.  c.  58.         m  itea^.-Appt.  n  5  Eliz»  c,  4:.  «  i)ah.  58*. 

9  I  BurrdW,  i  Bol.  ^  la  Ann,  ft.  c.  7.  '  Bf owttt.  ^7- 
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tjthcrwifc  if  it  be  cxprefly  fo  agreed,  or  th^  nature  of  tlie 

ftpprenticeihip  imports  it,  as  if  the  tnafter  be  a  mafter  aul« 

veliturer,  or  iailor",   T*4G.  !•  King  and  inhabitants  of 

Hales  OweHk    An  order  recking  that  Jofeph  Higgen  was 

bound  out  by  indenture,  as  the  Aatute  requires^  to  John 

Parktts,  and  being  lame,  and  baving  the  king's  evil,  and  ia 

the  opinion  of  furgeons   incurable,   therefoce  the  juAicea 

tlifcharge  the  matter  from  his  apprentice*     It  was  moved  to 

cofifirm  the  order,  becaufe  the  naafter  now  cani&ot  have  the 

<;nd  of  the  binding,  which  was  th^  fervice  of  his  amsinr mice. 

But  it  was  anfwexedy  th»t  the  flatute  ooly.mnpoiircrs  ^c 

juftices  to  <]ifcbarge  for  mifliehavioor,  and  not  for  fickatfiu 

And  quaflied  by  the  court :   foe  the  mafter  takes  the  a^ 

prentice  for  better  and  worfe,  and  is  to  provide  for  him  in 

ficknefs  and  in  health  \    The  apprentice  to  a  freoman  of  the 

city  of  London,  bound  and  enrolled  there,  but  who  lived 

with  his  mafter  out  of  the  city  of  London^  may  be  dif- 

charged  by  the  ju&ices  of  Middlefex,  becaufe  neither  the 

chamberlain,  nor  any  other  city  magiftrate,  has  a  power  to 

compel  the  mafter^s  appearance  before  them  \    If  a  mafter 

does  not  appear  to  his  recognizance,  the  juftices  have  a 

fight  to  difcharge  his  apprentice,  as  fully  as  the  aft  allows 

them  to  da  in  ca&  of  the  appeacasuce  of  the  maftex,  and  the 

complaints  againft  him  beiiig  well  founded  ^. 

A  mafter  is  bound  in  certain  cafes  to  refund  part  of  the 
snoney  he  has  received  with  his  apprentice ;  for  when  the 
<nds  of  the  apprenticefliip  cannot  be  obtained  with  one  per- 
Ion,  it  isbut  jttfttce  the  mafter  fhould  return  part  of  the  mo« 
ney  he  has  received  with  his  apprentice,  in  order  to  place 
him. out  with  a  new  mafter  ^.     An  apprentice  running  away 

<Hob.X34«  t  Str.  99.  i>  Str.  ^63.  v  £  Saik*490« 

«  s  fiic«  Abr«  Mafter  ind  Servant)  page  74* 
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from  his  mafter,  and  going  into  another  fliire,  the  juftices  of 
mayors  may  iiTue  writs  of  capias  to  the  fherifF  of  the  county, 
or  other  head  officers  of  the  place  whither  he  fhall  flee,  to 
take  his  body  returnable  before  them^  at  what  time  fliall 
pleafe  them^  fo  that  if  he  come  by  fuch  procefs  he  may  be 
put  in  prifon,  till  he  find  fufficient  fecurity  weU  ahd  bonefily 
€0  ferve  his  mafter^ 

A  mafter  is  entitled  geherally  to  all  tlfe  apprentice  fliall 
earn ;  and  if  he  runs  away,  and  goes  to  a  different  builnefs, 
the  mafter  is  entitled  to  all  his  iearnings.  But.  there  are  pe« 
culiar  circumftances  in  which  this  general  role  is  not  ad- 
mitted. An  apprentice  had  quitted  his  mafleJ-'s  fervice  of  a 
fliipwrigbt  againft  the  confent  of  his  mafter,  whilft  his  in-» 
dentures  remained  in  full  force,  and  Went  on  board  a  priva- 
teer, which  took  fo  confiderablea  prize  that  the  apprentice's 
Ihare  amounted  to  ladol.  which  the  mafter  claimed^  Lord 
Hardwicke  obferved,  that  as  the  boy*s  fliare  of  the  prize  was 
fo  very  large,  the  balance  ought  to  be  in  his  favour,  and 
therefore  recommended  it  to  the  mafter  to  compound  the 
jnatter.  His  lordfbip  faid'  there  was  nothing  in  equity  to 
relieve,  but  he  would  fend  the  cafe  to  be  tried  at  law^  unlefs 
they  chofe  to  fettle  the  matter  by  compofition.  The  mafter 
cacordingly  agreed  to  take  450I  '• 

If  any  apprentice  (ball  abfent  himfelf  from  his  matter's 
fervice  before  the  term  of  his  apprenticefliip  ihall  be  expired, 
he  fhall,  at  any  time  thereafter,  whenever  he  ihall  be  found, 
fo  it  be  within  feven  years  after  the  expiration  of  his  term, 
be  compelled  to  ferve  his  fatd  mafter,  for  fo  long  time  as  he 
fhall  haveabfented  himfelf,  unlefs  he  fhall  make  fatisfa£lion 
to  his  mafter  for  the  lofs  he  fhall  have  fuftained  by  fuch 

*  I  Vczcy,  83. 

.i.  *.,  abfence ; 
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abrence  :  and  if  be  (hall  refufe  fo  tcferve,  or  to  mnke  fa* 
tisfadion,  the  mafter  may  conplam  on  oath  toonejuftice 
where  the  apprentice  reiides,  who  fhall  ifiae  bis  warrant  for 
apprehending  him.  And  fuch  juftice  on  hearing  the  com- 
platnty  may  determine  what  fatisfa£lion  (hall  be  made  to 
fuch  mafter  by. the  apprentice  :  and  if  the  apprentice  fliall 
not  give  fecurity  to  make  fatisfaAion  according  to  fuch  de-^ 
termination,  fuch  juftice  may  commit  him  to  the  houfe  t>f 
corre&ion,  for  any  time  not  exceeding  ihree  months  y« 

It  has  been  held,  that  an  apprenticelhip  is  a  pcrfonal  truft 
between  the  matter  and  the  fervant,  and  determinable  on  the 
death  of  either  of  them.    But  Holt  chief  juftice  held,  that 
by  the  cuftom  f  f  London  the  executor  of  the  mafter  (hould 
put  the  apprentice  to  mother  mafter  of  the  fame  trade ;  and 
that  in  other  places  it  would  be  very  hard  to  >  conftrue  the 
death  of  the  mafter  to  be  a  difcharge  of  the  covenants, 
though  he  admitted  that  the  covenant  for  inftru£bion  ha4 
been  confidered  as  cancelled,  but  that  he  fiill  continued  aa 
'  apprentice,  with  the  executor  as  to  maintenance  '. — And  in 
the  cafe  of  Baxter  againft  Burfield,   Lee  chief  juftice,  thc- 
opinion  of  the  court  then  was,    than  an  executrix  could 
maintain  no  aiSlion  againft  an  apprentice  for  abfenting  him- 
felf  from  fervice  after  the  death  of  his  mafter.     It  was  faid 
the  binding  was  to  the  man,  to  learn  his  art,  and  ferve  him, 
without  any  mention  of  executors ;  and  as  the  words  are 
-confined,  fo  is  the  nature  of  thecontra£t,  for  it  is  fiduciary-, 
and  the  apprentice  is  bound  from  a  perfonal  knowledge  of 
<he  integrity  and  ability  of  the   mafter  *.     And   where  a 
tnafter  received  with  an  apprentice  250I.  and  died  within 
'two  years,  the  apprentice  during  that  time  having  been  em- 
•ployfd  only  in  inferior  affairs.     It  was  decreed,   aftei*  debts 

y  6  Ceo.  III.  c.  15.  «  I  Salk.  66.  *  Str,  1266, 
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on  fpiBcialties  paid,  tHftt  the  executors  repay  250h  as  a  debt 
due  on  fimple  contrad,  dfcduAing  after  tlie  xat^of  2ol.  it 
year  for  the  maihtenance  of  the  apprentice^  durhig  the  diiie 
he  lived  with  his  mafter**.  So  likewife  sin  apprehtke^ 
whole  mafter  having  received  8ol.  With  him,  in  fix  ihonths 
after  became  a  bankrupt.  On  petition  to  the  court  of 
Chanceryi  praying,  that  oh  dedu£ting  toK  out  6f  the  Soi* 
for  the  apprentice's  board  with  the  bankrupt  during  the  fix 
moiiths  he  lived  with  him,  the  aifignees  (hould  be  ordeied  to 
pay  him  the  fum  of  70I.  out  of  the  effe^s  of  the  bankrupt  al- 
ready come  to  their  haitds,  and  not  oblige  him  to  prove  it  as  a 
debt  under  the  commiffion.  The  lord  chancellor  Hacdwicke 
was  at  firft  doubtful j  and  feethed  incliated  to  grant  the^ieti- 
tion,  but  on  ordering  fearch  to  be  made  for  precedents,  and 
feveral  being  produced^  wherein  it  wai  <foeiSed  that  appren* 
tices  fliouid  come  in  as  creditors  only,  upon  the  fum  re* 
maintng,  after  deducing  for  the  time  they,  lived  with  the 
bankrupt.  It  was  ordered  accordingly  in  this  cafe,  and 
he  thought  the  petitioner  fliould  be  admitted  a  creditor  of  70I; 
only  '^. 

0/  Parijh  Jpprenticis. 

'T^HE  churchwardens  and  overfeers,  or  the  greater  part 
of  them,  by  the  aflent  of  two  jufticesj  one  of  which 
fliall  be  of  the  quorum,  may  bind  any  children  whofe  p;^ 
rents  they  fhall  judge  not  able  to  maintain  tbem^  to  be  ap<^ 
prentices  where  they  fhall  fee  convenient ;  if  a  man  child^ 
until  he  (hall  come  to  the  age  of  twenty-four  years  i  \i  i 
woman  child,  of  twenty-one  years^  or  tnarriage ;  and  this 
they  may  do  as  efFe£);ually  as  if  fuch  child  were  6f  full  age,^ 
and  by  indenture  of  covenant,  bind  him  or  herfelf  ^ ;  but 

*  Cafe  of  Soam  againft  Bowdcn  and  Eyies,  in  the  court  of  Chinceiyy  M.' 
30  O.  II.  Cha.  Ca.  Finch)  396.  ^  i  Aik/ns,  14.9.  <*  43  EIi*.' 

c.  a.  f«  5it- 

the 
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ihc  age  of  boys  is  by  aft  7  G.  III.  c  39.  reftrifted  totwen-i 
ty-one  years,  within  the  bills  of  mortality  only ;  by  which 
laft  aft,  the  governors  of  the  Foundling  Hofpital  are  in- 
vefted  with  the  fame  power  as  churthwardeiifi  and  overfeers 
of-  parifhes. 

No  contraft  can  be  made  between  the  juftices  of  peafce  and 
the  matter  of  an  apprentice  for  wages,  or  any  thing  on  bc^ 
half  of  the  apprentice,  other  than  maintenance  ®; 

A  maimer  taking  an  apprentice  from  the  parifli^  may  af^ 
fign  him  over,  and  the  juftices  cannot  take  cognizance  of 
fuch  aifignment,  it  being  held,  that  the  mafter  performs  his 
covenant  properly,  by  affigning  him  to  another  to  provide 
for  him  j  but  if  the  affignee  of  the  apprentice  doth  not  pro* 
vide  for  himj  the  firfl  mafter  may  be  compiled  to  do  it  ^ 

^  The  mafter  of  a  pari(h  apprentice  dying  inteftate^  if  the 
widow,  without  any  adminiftration  taken  out,  affign  the 
apprentice  over^  with  his  confent,  if  barely  verbally,  to 
another  mafter,  refiding  in  a  different  parifli,  and  the  ap^ 
prentice  live  with  fuch  affignee  forty  days  and  upwards,.  h9 
obtains  a  good  fettlement  in  that  laft  place  ^, 

A  parifh  apprentice  indented  until  his  age  of  twenty  years^ 
ierved  hfs  mafter  for  feveral  years  under  that  indenture.  At 
the  age  of  feventeen  he  ran  away,  foon  after  which  his  mafter 
died,  and  the  apprentice  hired  himfelf  for  a  year,  and  re* 


c  Foley,  205W  f  Foley,  155.    i  Seff;  Ca,  iioi  •  Burro w'l 

Set,  Ca.  I J3, 

Q  g  served 
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eeived  all  his  ^^ges  Co  his  own  ufe ;  the  executors  ot  hrd^ 
ttiafter  taking  no  notice  of  him^  it  was  detennined  by  the 
quarter  feffions  of  the  peace  ^,  that  the  faid  apprentice^  by 
virtue  of  fttch  hiring  and  fervice,  gained  a  fettiement  in  the 
parilh  where  he  was  fo  hired  and  had  ferved,  and  that  his 
legal  fettiement  was  there  ^  Mary  Bray  came  by  certificate 
from  Lancrafs  to  Bidefbrd,  and  inhabited  there  tome  years.. 
The  pari&officers  of  Lancrafs  thea  bound  her  apprentice  at 
Great  Torrington  by  indenture.  After  the  expiration  of  that 
apprentice(hip,  (he  went  to  Bideford,  and  there  hired  herfelf 
for  a  year. — Adjudged.  That  flic  had  gained  by  her  fer- 
vice a  fettiement  in  Bidcford,.  and  that  the  ferving  her  ap*> 
prenticefhip  ia  T«rrington  annulkd  the  certificate  K 


To  entitle  anr  apprentice  to  a  fettiement  iit  the  pari 
where  he  fervesj  it  is  neceflary  that  the  contizSt  between 
him  and  his  mailer  be  in  writing, — that  it  be  duly  ftampt — 
and  that  it  be,  indented.— -An  infant  binding  himfelf  ap* 
prentice,  thereby  gains  a  fettiement.  For  though  he  can- 
not bind  himfelf  by  any  deed,  yet  he  may  make  an  inden- 
ture for  his  own  benefit^  and  foch  i^  that  of  an  apprentice:* 
ihrp  1. 

Binding  apprentices  for  fefs  term  that  feven  years,,  is  fuf^. 
ficient  to  gain  a  fettiement. — ^Hardwicke,  chief  juftice.  Such- 
indenture  is  not  void,  but  only  voidable  at  the  ehStion  of 
the  parties  themfelves,  if  they  think  fit  to  take  advantage  of 
k:  and  not  by  a  third  perfon.  It  ean  only  be  avoided  by 
the  mailer  or  fervant  who  are  the  parties  to  it,  but  not  by  the 
pariib  who  have  had  the  benefit  of  the  fervice  of  this  appren- 

h  E.  'z6  G.  H*  y  Burrow's  Seu  Ca#  z^o*  t  Ibid  4»t» 

^Foley,.  154. 

lice.. 


tioe  j^.  So  likewife  a  parifh  girl^  hound  apprehHce^  until 
her  age  of  tweilty-otie  y€§ts^  without  the  alternative,  or 
till  time  of  marriage,  as  the  ftatute  requires  |  this  does 
ftot  allow  the  parlfli  to  refufe  fuch  pauper  a  ftttlement;  Aa 
i^preiitice  was  bound  to  a  tobier^  who  kept  a  ftall  iti  one 
partih,  liv^  io  another,  and  the  boy  iii  a  third.  The  £ef« 
fion  adjudged  the  Ij^ttiem^nc  where  the  ftall  ^as^  becauib 
tdie  iervice  was  thelre.-^But  the  order  was  qqaflied  by  thie 
oourt.  The  boy  has  gained  no  fettlem^snt  in  any  of  thi 
three  pAriihes ;  for  the  ftall  is  not  fufficient  to  give  him  one^ 
Ae  tnafter  lying  in  another  pariCh  «. 

AiOi  apprentice,  his  mafter  dying,  attd  he  being  ilflignecl 
over  to  another  by  bis  mafter^s  executor^  he  confenting  to 
fuCh  afSgntnent,  and  fervihg  more  than  forty  day^s  the  ina(ler 
to  Whom  he  is  fo  afligne4)  he  ihall  gain  a  fettlement,  although 
an  affignment  of  an  apprentice  be  not  ftrifUy  legal  ^.  But 
a  mafter  dying  before  the  expiration  of  the  term  for  which 
his  apprentice  Was  boUnd^  slnd  the  apprentice  hiring  him'* 
felf  for  a  year,  and  ferving  that  year>  gains  him  a  fettler 
ment;  for  apprentieelhip  is  a  perfonal  ttyft  between  mafter 
and  fervant,  and  is  determined  by  the  death  of  either  maftet 
or  apprentice  ^ 


Jpprmlas  t9  thi  Sfa  Bstpl^ik 


1C^  VERY  owner  of  a  fliip  or  veflcl,  and  every  houflioldei: 

exerclfing  the  trade  of  the  fes^  by  fifhingototherwifei 

and  every  gunner,  commonly  called  a  cannoneer^  and  ever/ 

n  Barrow's  Sec.  Cau  ^t.  n  Caib  of  }t.  tnd  St.  OUVes  J^rrt 

E,  3  0. 1.    "Str.  5z.  o  BttrroW^i  Set*  C^  133.  p  Ibid^po^ 

Q  e  %  Aipwright^ 
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fhipwriglit,  may  take  apprentices  for  ten  years  or  undlcr  \ 
and  every  apprentice  fo  taken,  being  above  feven  years  of 
age,  {hall  be  by  the  fame  covenants  bound,  ordered,  and  ufed 
to  all  intents  according  to  the  cuftom  of  London,  fo  that  the 
covenant  or  bond  of  apprenticeihip  be  made  by  writing  in- 
dented, and  .enrolled  in  the  town  where  the  apprentice  (hall 
be  inhabiting,  if  it  he  a  town  corporate,  if  not,  then  in  the 
nexttoWti  corporate,  for  which  enrollment  fliall  be  paid  not 
above  iad*».  -  Two  jufticcs,  and  the  principal  parifli  ofiicers, 
may.  put  out  any  boy  of  the  age  of  ten  years  or  upwards, 
who  (hair  be  chargeable,  or  who  (hall  beg  for  alms,  tob.e. 
an  apprentice  to  the  fea  fervice,  to  any  fubjeft,  being  mafter 
or  owner  of  any  (hip  or  veffel,  until  he  (hall  attain  the  age 
of  twenty  .one  years  ^  and  fuch  mafter,  or  his  executors  or 
adminiftrators  may,  with  the  concurrence  of  the  juftices 
and  parifti  officers  as  above,  affign  over  by  indenture  fuch 
poor  apprentice  to  any  mafter  or  owner  of  a  (hip  or  veflel, 
ufing  the  fea,  during  the  remaining  time  of  his  apprentice- 
(hip';  and  every  mafter  or  owner  of  a  (hip  from  thirty  to 
fifty  tons  burden,  (hall  be  obliged  to  take  one  apprentice 
from  the  parifh,  and  another  for  the  next  fifty  tons,  and  one 
more  for  every  other  one  hundred  tons,  on  pain  of  forfeit- 
ing lol.  to  the  pari(h.     But  no  obligation  lays  on  fuch 
mafter  to  take  a  boy  under  thirteen  years  of  age,  or  who 
has  not  fufficient  health  and  ftrength  for  the  fervice'.     The 
age  of  fuch  boy  muft  be  inferted  in  the  indenture,  which 
age  muft  be  procured  by  the  beft  means  of  information  that 
can  be  obtained  :  and  if  from  a  regifter  book,  a  copy  muft 
be  given  and  figned  by  the  minifter  without  fee.     And  fuch 
apprentice  is  entitled  to  a  protection  gratis  from  the  Admi- 
ralty,   until   he  attain  the  age  of  eighteen  years.      The 
churchwardens  and  overfeers  (hall  convey  fuch  apprentice 

*i  5  Eliz.  c.  5.  f.  la,  r  2  &  3  Ann,  c,  6,  f.  I,  «  4  Aiin>  c,  19. 

r.  x6. 

to 
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to  the  port  to  which  his  mafter  belongs,  and  the  charges 
9re  appointed  to  be  defrayed  out  of  the!  gaol  and  Marflialfea 
fiioney,  which  money  is  paid  out  of  the  general  county 
rates,  by  12  G,  II.  c.  29. 


A  Boy  voluntarily  binding  himfelf  Apprentice  to  the  Sea  Service. 


A  Boy  voluntarily  binding  himfelf  apprentice  to  the  fea 
fervice,  ihall  not  bp  imprefled  for  three  years  from  the 
date  of  hU  inder^ti^res  ^  and  a  certificate  fha)I  be  granted 
him  without  fee,  his  indentures  being  regiftered,  and  cer- 
tificates thereof  tranf(nitted.  But  no  perfon  above  the  age 
of  eighteen  year$,  fliall  have  sfny  protedion  from  being 
impre0ed,  who  ihall  have  been  in  any  fea  fervice  before  he 
bound  him(elf  apprentice  t  •  but  if  h^  h^s  never  been  ufed 
Xo  the  fea  before  his  binding  hiinfelf  apprentice  to  ferve  at 
fea,  he  ihalj  be  exempt  from  being  itnpr^fled  for  three  years, 
for  which  a  protection  from  fhe  4dn)iralty  fhall  be  granted 
without  fee  ".  ^nd  if  fuch  apprentice  voluntarily  enters 
into  the  king's  feryice,  his  mafter,  or  any  other  claiming 
under  him,  fhall  be  entitled  to  able  feamen's  wages,  if  fuch 
apprentice  be  found  qualified  to  receive  fuch  wages. 

^  4  Ann^  c.  19*  f.  17.  u  la  Geo.  I|.  c.  if 
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INDEX. 


A. 

ABDUCTION  and  marrisigc,  7^  296. 
^  of  a  wife,  53. 

■  forcible,  203. 

of  a  child  {torn  Its  Cuther,  359. 


Ad  of  parliament  diiTolving  a  marriage,  93, 
<  to  reftore  corrupted  blood,  383. 

'  to  legitimate  natural  children,  403. 

Anions  given  to  executors  or  adminiftracors,  270* 

againft  executors  or  adminiftrators,  a7i* 

Addition  to  a  name,  3So. 

Adminiftration  during  the  minority  of  an  executor,  285. 

K      ^   i    pendente  lite^  2^y. 

Adminiftfators,  250,  253,  256,  2S9»  270,  281,  291, 

Adminiftratrix,  jSz, 

Adultery,  92,  317. 

Advowion,  right  of  coparceners  to  pre&nt,  123,  126* 

r—— held  by  joint ^nants,  J25. 

to  a  hulband  by  marriage,  158. 

«■  ff^^S  ^  •^  executor,  263. 

— — —  heirfiiip  to  an,  369. 
Affinity,  28,  29,  3p» 
Aliens,  384,  387, 
Alimony,  i86» 
Annuity,  156,1 
Appeal  on  a  Rape,  315^ 
^-f^ — r-  on  Murder,  347^ 
Apprentices,  437,  449. 
Affi^nment  to  widows,  212# 
Aflets,  252,  262,  378. 
Attainder  for  high  ueafoD>  383* 


Baptifin 
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B. 


Baptlftn,  358. 

Baftard  child,  murder  of  a,  306. 

purchafing  lands,  how  they  fliall  defcend,  404^ 

'  acquiring  a  name  by  reputation,  4P9. 

■  remainder  limitted  to  a,  410. 
. cannot  inherit,  395,  403. 

■  how  confidered  with  relation  to  moral  purpofes,  ^b^ 

■  its  fettlement,  411.  , 

■  punilhment  for  having,  301. 

eignee,  380,  394. 

Baftardy,  general  and  fpecial,  409. 
3awd,  woman  indiiflable  for  being  a,   300. 
Bawdy-houfe,  punifhment  for  keeping  one,  290^ 
B/5ncfit  of  Clergy,  it3  origin  and  extent,  340. 
Bigamy,  320. 

Bond  by  a  hulband  to  his  wife,  137. 

* after  marriage,  159,  160. 

'  ■  to  the  wife's  father,  138. 
*■  by  an  intended  hufband  to  a  guardian,  ib, 

debts,  261. 

Bonds  and  obligations  executed  to  v^romen,  129. 
Borough  Ehglifli,  213,  381/ 
Burgage  tenure,  213. 

Caveat,  291. 

Chancery,  court  of,  415,  420,  421. 

Chattels,  247. 

Children,  entitled  to  maintenance  from  their  parents,  350^ 

born  in  foreign  parts,  358. 

— — :  not  demanding  their  legacies  of  their  fathers,  379. 

m pofthumous,  born  within  due  tim?,  391. 

born  in  wedlock,  how  rendered  illegitimate,  393. 

■  cannot  be  baftardized  after  their  death,  394. 

— —  may  be  baftardized  by  the  confeffion  of  their  mQ-» 

ther,  404. 
Clergy.  See  benefit  of. 
Clergyman,  calling  one  a  baftard,  411, 
Cloathing  of  a  wife,   156. 
^- — ^  of  a  child,  367.  •     - 

Codicil 
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Codicil,  231. 
Co-executors,  275* 
Collateral  inheritance,  372. 
Conjugal  rights,  reftitution  of,  91. 
Confanguinity  an  impediment  to  marriage,  28,  29,  30, 
Confort  of  the  prince  of  Wales,  4. 
Contingent  remainders.  See  remainders. 
Oontracts  of  marriage.  See  pre-contrafts. 
Coparceners,  128. 
Coparcenery,  117,  irS,  369. 
Copyhold  lands  dcvifable,  250. 

Copyholder,  marrying  feme-fole  feized  of  a  manoTt  158. 
Corruption  of  blood,  '383. 

"Crown  of  England,  defcendible  tp  a  female,  i,  371. 
Cu.ftom  of  London  concerning  calling  a  womax^a  whor^  13% 

Daughter  of  an  alien.  386. 
Daughters  how  inheriting,  iii,  2^(). 

• .lands  defcending  to,  128. 

Death,  natural  and  civil,  114* 

Debtf  of  the  wife  after  her  deceafc,  162. 

Defamation,  ii. 

Deforcement  for  dower,  204. 

Denizens,  384,  387.  - 

Defcent,  ancient  la>vs  of  affefting  women,  107. 

Devifes.    Sec  wills. 

piftribution  of  inteftates  efFe£b,  287* 

Divorce  a  men/a  et  tboro,  92,  97,  186. 

—  a  vincula  matrimonii j  97,  1%*]* 

Donatio  caufa  mortis^  232* 

power,  193,  204. 

E. 

Earldom  defcending  to  females,  371. 

Ecclefiaftical  courts.  See  fpiritual  courts. 

Elopement  of  a  wife,  152. 

Emblements,  163. 

Endowment  of  widows,  cuftoms  refpefting  them,  aoS. 

Efcheat,  383,  385,  396. 

Eflate  limited  to  one  on  marriage,  139. 

Eftates  tail,  112. 

general  ii2>  116. 

Eftates 
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Eftates  Uily  fpecial,  115* 

male  general}  1129  ii7« 

fpecial,  J 12. 

■  ■  ■   >    female  general^  113. 

■    ■'  fpeci^y  ib. 
Exchequer,  court  of,  its  power  to  appoint  a  gx}ar<iiaii>  415* 
Excommunicatbn,  338* 
Executor  refufing  to  ad,  268. 

of  his  own  wrong,  251,  260,  273*1 
Executors,  if  entitled  to  the  furplus,  279. 
■■  take  a  devifed  refiduum  by  furvivorfliip,  ib. 
. —  their  office,  2«o,  253,  256,  259*  266,  270,  291* 

■  ■  their  right  tk>  difcharge  debts,  260. 

I   ■  if  obliged  to  give  fecarity  to  the  oxdii)^,  274* 
■■   ■     ■     dying  inteftate,  275* 
Executrix,  a  wife,  163. 
Executory  devife,  its  extent,  247. 

F, 

Father,  a,  his  right  to  bequeath  his  property,  |t2|f 

■  *s  right  of  appointing  a  guardian,  420* 
-— putative  of  a  baftard  child,  302,  303. 

■  his  duty  to  educate  his  children,  354. 

■  niay  delegate  feme  part  of  his  authority  tp  a  fcbooU 

mafter,  356. 

-— a  guardian  or  tmftee  to  his  child,  ib. 

Fee  (imple,  lands  in,  paffing  by  a  devife^  235, 
Felonies  with  benefit  of  clergy,  340. 
■■    '         without  benefit  of  clergy,  43, 
Female  fucceffion  to  the  crown,  i,  371. 

■  ■  dignities  and  titles  of  honour,  371* 

■  infant,  424. 
could  not  fucceed  to  a  proper  feud,  369. 


Feme-covert.  See  wife. 

fole,  117. 

fole  merchant,  172,  177. 

• fole,  her  right  in  a  term  of  years  after  bav^ig  mar* 

ricd,  129. 
■■  ■     '      devife  to  her  on  her  day  of  marriage,  ib. 
• what  SL&s  of  hers  are  annulled  by  marriage,  132, 

■  various  cafes  determined  relating  to  tb^m^  134. 

»  ■>  ■  -  executrix^  154. 

Feme^ 
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Femccovert  diffeizcd  of  lands  marcying,  j6o, 

Fcodal  laws  how  affcfling  women,  |o8. 

Feoflfee  to  ufes  marrying,  16 j. 

Feoffment,  139,  I40« 

Feuds  defqcndiWe  to  females,  1O9, 

Forging  a  will,  3189,  29O. 

Fornication,  299,  300, 

.       —  punilhment  in  Scotland  for,  301, 

Frankalmoign,  113. 
Frankmarriagc,  113,  J2i,  %%2. 

G. 

Gavelkind  tenure,  ZH,  3/^*  3^?;  .    ,  ' 

Goods  devifed  to  feme-covert  for  life,  remamdcr  avtr^  i^« 

Grand  children,  35a.  ,         ,  j  -    /i      j        o 

Gttanlian  taking  a  bond  from  an  mtcnded  bulbwdi  43^. 

,^ difierent  kinds  of  a,  414. 

.  ,M  ,   ..  power  of  a,  415,  420,  413. 
Gypfies,  104,  106, 

Hdr  at  kv^^,  may  be  i  vi^itriefs,  379, 

^ fUppofititious,  387* 

*—  prefumptive,  387,  368. 
.  ■     .  api^arent,  368* 

Heirs,  lineal,  373. 
Hereditaments  incori)orcal,  369. 

Hotchpot,   121.  .     ^    r      1^     *A         « 

Hou&old  goods,  what  included  in  fuch  a  bfedueft,  248. 

Huftand  furfrizing  anothef  in  adultery  with  his  wife  and 
killing  him,  53,  319. 

— --—  allowed  an  aftion  for  abduftion  of  his  wife,  54. 

,., 's  right  of  recaption  of  his  wife,  ib. 

's  aSion  for  a  man's  beating  bis  wife,  39* 

made  a  party  in  an  aftion  to  recover  a  penalty  frotti 

his  wife,  71.  ^  t  j  ^ 

liable  to  his  wife's  debts  whilft  folc,  151^  ^ad  to 

a&ions  againft  her,  153- 
poflefled  of  a  term  may  grant  leafes,  1$^. 
feifed  of  lands  in  right  <rf  hi«  wife,  157. 
giving  bond  to  his  wife,  137,  159*  l6<x 
not  charged  with  hte   wif*'*  dcbtt  aftet  her  d^ 

c^afe.  162,  *        „  /I      ft 

*  Hufcand'a 


INDEX. 

Hufhand  tenant  by  the  curtefy  of  England,  163. 

-5  fuicidc  affcaing  his  wife's  furvivor/hip,  182- 

'saacannotafFca  his  wife's  freehold,  183. 

what  afts  of  his  do  not  bind  the  wife,  ib. 

•&  right  to  adminrfter  to  his  wife's  cfFefls,  287. 

licenfing  his  wife  to  lay  whh  another  man,  310. 

malicioufly  killing  his  wife,  345. 

■  confidered '  by  the  law  as  having  power   over  his 
wife,  393. 

Hufbai^d  and  wife,*  cannot  join  in  a  fiiit  in  the  feiritual 

court,   17. 
—  relationfbip  to  each,  31. 

juftifipd  in  rendering  each  othec  mtitual  defence,  52. 

-•'— - — fettlement  of  difputes  between  them,  54^ 

vulgar  method  of  felling  a  wife,  55,   -   ' 

— —  feparation  decreed  by  the  court  of  King's  Bench,  56* 

^  cafe  of  lord  Ferrers  and  his  countefs,  ib. 

• cafe  of  John  Wiljces  and  Mary  Mead,  57. 

their  evidence,  58. 

aftion  againft  them  for  debt,  60. 

outlawry  iflued  againft  both,  62,  63. 

— : maintenance  of  tl\e  wife  by  the  hufband,  66,  70, 

cafe  of  A.  J.  Hervey  and  Mifs  Chudleigh,  ib.     ' 


-  coercion  of  a  hufbaiid,  70*    '     " 

-  canQot  be  profecuted  for  a  confpiracy,  72. 

-  jadlit^ion  fuit  between  them,  83. 

-  reftitutjon  of  conjugal  rights,  91. 

-  tenants  in  fpecial  tail,  1 14, 

T  property  how  vetting  by  marriage,  148,  152* 

-  may  be  joint-  tenants,  154. 

-  cannot  have  moieties  between  them,  ib. 


I. 

Jaaitation  of  marriage,  fuit  of,  83. 
lUegitimate  children,  401. 
Inceftuous  marriages,  159,  394,  409. 
Infant  m  ventre  fa  mere^  426. 
-"•■   ■    •  child  killed,  432. 

-^ cannot  wager  hfs  law,  4 j2v 

— — *—  cannot  be  a  bankrupt^  433, 

a  mafter  of  a  fcip,  ib. 

drawing  a  bill  of  exchange,  il>; 

— —  fwornas  a  witnefs,  435. 


Infant 


INDEX. 

Infant  outlawed,  ib. 

Infants^  424. 

— —  legal  reflraints  laid  on  them,  426. 

■  punifliable  in  criminal  cafes,  429. 

■  not  fubjeift  to  any  new  felony,  432. 
Inteftatcs  cffcfts,  281,  284. 

Inventory  made  by  an  executor,  256,  258. 
Jointrefs,  263. 
Jointures,  209. 
Joint- tenants,  ii8, 
]  ITue  pf  an  inceftuous  marriage,  394. 
Jurymen,  thejr  punishment  anciently  for  bringing  inafalfe 
verdift,  72. 

K. 

•  •• 

Killing  a  child  in  rts  mother's  womb,  348. 
King,  the  fupreme  head  of  the  Ecclefiaitical  courts,  as  being 
head  of  the  church,  79. 

■  cannot  reftorc  corrupt  blood,  383. 

—  intitled  to  the  perfonalty  of  a  baftard  dying  in- 

teftate,  406. 
— — —  never,  confidered  as  a  minor,  424. 
Kingfton,  duchefs  dowager  of,  her  trial,  323. 
Xinfmanof  the  whole  and  half  blood,  374. 

L. 

Lands  given  to  a  man  and  woman  unn^arried,  ii5, 
'     ' '  given  to  two  men  and  their  wives,  Ii6, 

■  purchafed  after  executing  a  wilJ,  245. 

devifed  to  an  unborn  fon,  381. 

Legacy  to  a  feme-fole  who  married,  155. 
given  not  to  difpute  the  will,  237. 

■  to  a  child  charged  on  real  and  perfonal  eftate,  250. 

■  '  contingent,  265. 

■  ■  veftcd,  ib. 

■  of  a  term  for  years,  266. 

■  out  of  debts,  ib. 
— — — —  fpecific,  ib, 

i bequeadied  to  a  wife,  fued  for  by  her  hufband,  273. 

■  paid  to  a  minor,  276,  279.     . 

to  children,  how  liable  to  their  maintenance,  379. 

'  to  one  of  a  ccrtain^name,  378, 

Legacies: 


1     N     C     £     3C. 

Legacies,  payment  of,  264. 

. not  barred  by  the  ftatute  of  limitations,  265* 

Legatee  taking  bond  of  an  executor,  265. 
. *  muft  fue  the  furviving  executor,  274. 

■  giving  fecurity  to  executors,  266. 
Legitimate  Children,  387,  393, 

— — —  their  fcttlement,  396,  401. 

Letters  of  adminiftration,  254,  284* 

Lewdnefs,  299. 

Licence  by  a  hufband  for  his  wife  to  lay  with  anodier  man,  3 19* 

Local  cuiloms,  213. 

Lord  of  a  fee,  anciently  claimed  the  right  of  enjoying  bis 

tenant's  wife  on  the  nuptial  night,  i  lo. 
Lords  feodal  dtfpofed  of  their  wards  in  marriage,  371. 
Lying-in  hofpitals  regulated  by  ad  of  parliament,  303« 

Mad-houfes  private,  regdated  bya£lof  parliami^otp  73* 
Mainteiiaoce  of  a  wife,  )S6« 
■■  of  children,  350. 

• of  baftard  chUdreo^  401. 

Male  infant  under  foMrteen  years  cannot  commit  a  rape^  3I0« 
Males  preferred  to  females  in  icktnU  thereafoa  why,  369* 
Manor  held  by  the  hufband  in  right  of  his  wife,  158. 
Marriage,  as  it  afFe<£ts  the  perfon   and  condition  of  a  wo- 
man, 23. 
— - —  clrcumftances  aeceflary  to  render  it  legale  24* 

■  degrees  of,  confangMinity  and  affinity  prohibited 

from,  29,  34. 
>     ■       had  out  of  due  form  of  law,  'fines  for  facb,  34* 
■    as  regulated  by  the  marriage-aflb,  ^6p^i. 

■  cafes  determined  oa  the  a(5l,  43* 
iblemoisation  of,  41. 

■  regifter,  forging  an  entry  th^jcdn^  43* 

■  /■      ■  validity  of,  47. 

■  ■  '     ■     proof  of,  50. 
— popifb,  51. 

annulling  a  will  made  by  a  man  \|i^en  fin£l^>  174. 


Mei^r^  158. 

Midwives,  lo. 

MiniAer  nj^le&ii^  xo  eater  a  nurrlagc^  4}« 

Minors.'  See  infants. 

MonftfiOfis  birth^  395. 

Mother 


1    N    D    E    xr. 

Mother  of  a  baftard  chiU,  305. 

of  a  baftardThild,  when  guilty  of  its  murder,  ^pj. 

■  ■         in  what  cafes  allowed  foe  the  maintenance  of  her 

infant  child,  379: 
Mothers  relations,  how  admitted  to  inherit  a  real  eftate,  375. 
Mulier,  a,  394. 
Murder  of  a  baftard  child,  306. 

N. 

Natural  afFedion  a  good  confideration  in  a  deed,  115. 

■  afFedion  will  not  raife  an  ufe  to  a  baftard,  404* 
Naturalization,  385.  * 

Neife,  a  female  vilkiit,  109*  • 

condition  of  a,  no. 
Non-claim  cannot  aflFed  a  feme-corert,  iSCw 

■    cannot  afie£l  an  infant,  427. 
Nuncupative  wills,  230. 

O. 

Ordinary,  his  power  to  grant  letters  of  admimftration  and 

probate  of  wills,  251. 
Outlawry,  60,  63. 

P. 

J'araphernalia,  i88. 

Parents,  right  of,  349* 

— < bound  to  maintatn  their  children,  350. 

■  may  uphold  their  children  in  law-fuits,  357. 

■"  juffified  in  an  aflault  i-n  defence  of  their  child,  ib. 

and  children,  laws  of  defcent  relating  to  them,.  368*. 

ir   baitaF<i 


■■  obligations  laid  on  them  xeipecSling  their 

children,  401. 
Partition  of  an  eftateheld  in  coparcenery,  12 2. 
Paupers,  their  fettlement,  98. 
Peereffes,  dowager,  .3. 
Penance,  16,  337. 
Polygamy.    See  Bigamy. 
Popifh  marriages,  51. 
^  baptifm,  359. 

— r:: education,  355. 

recufant  convidts,  63^  171. 

■  afts  of  parliaments  in  force  againft  fuch,  64* 

Pofthumous  children,  387, 

Pre- 


INDEX 

Prc-contra£ls  of  marriage,  26,  37. 

— :- -^  a  caufc  to  found  an  a<^ion  for  damages,  38* 

■  adtion  on,    140. 

Prerogative  court,  280. 
Princvrs  rbyil  of  England,  4. 
Prior  marriage,  28. 

Probate  of  a  will,  254,  289. 
Prohibition  of  the  temporal  coarts,  291* 
Property  difpofed  of  before  marriage,  J36. 
'    ■  conveyed  or  altered  by  marriage,  14S. 

•  • 

Quakers,  their  fight  df  expelling  a  member  from  their  com- 
munity, 1 8. 

Queen  regent,  2. 

confort,  2,  167; 

'         dowager,  3. 

—  gold,  ox  aurum  ngina^  168. 

— ^—  Charlotte,  grants  to  her  by  parliament^  in  cafe  (he 
furvives  his  prefent  majefty,  170* 

Rape,  308, 

Recovery  (common)  fufFered  by  a  hufband  for  lands  of  his 

wife,  160. 
Remainder  man,  162. 

■  '  cannot  be  a  witnefs  concerning  the  titldt'  to 

the  lands,  '379. 

■         's  contingent,  381. 

their  utmoft  extent,  382. 


■    ■   ■     ■  how  defeated,  ib. 

S. 

Salic  law,  369. 

Scpld,  punifhment  for  one,  21. 

Scotland,  Angular  right  of  a  lord  of  a  fee  in  former  times 

there,  no. 
Seal  of  the  ordinary,  when  proved  to  be  forged,  289. 
Seifin,  corporal,  369. 
,  Selling  of  a  wife,  as  prajSifed  by  the  common  people,   55. 
Separation  of  a  hufband  and  wife  in  the  court  of  King's 

Bench,  56. 

Separation 


i^  M  "  i>    E    X. 

«  t  - 

Separation  of  aliufband  and  wife  by  confent  of  parties,  184. 
Simoniacal  contratl  conditioned  on  marriage,   139. 
Sifter  of  a  fir  ft  wife  marrying  her  hufband,  159. 
Sifters  inheriting  lands  from  ian  alien,   386. 
'- -two,  purchafing  lands,    ti8. 

■  —  inheriting  as  coparcehers,  127;     See  coparcenersi 
Soccage  eftates,  270. 

Sons  inheriting  before  daugHters,  369. 

-— —  of  aliens,  385. 

Spinfters,  or  fmglc  womcn^,  117.     Sec  feme- fble. 

Spiritual  courts  take  cognizance  of  cafes  of  defamation,   li. 

'^ ^ how  far  judgies  of  marriagesj  34,  47,  48. 

■         their  origin  and  jurifdidion,  78. 

■  ■  their  jurifdidHoh  in  a  jaftitation  caufe,  84,  gii 

■  — —  divorce  a  metifa  ft  thoro^  gi, 

divor(:e  a  vinrulo  matrimonii,  97. 

-~— —  their  cognizance  of  wills,  234. 

. ;t-  legacies  recoverable  there,   27l>  273. 

Stealing  an  heirefs.     See  forcible  abduction. 

Suppofititious  children,  387. 

Survivorlhip  in.coparcenery  artd  joint-tenancy,  iig. 

T, 

1  1 

Temporal  courts,  bow  far  judged  of  marriages,  34,  47,  50* 
Tenant  by  the  car^efy,  5I:,  163. 
— ■  not  admitted  by  a  Popi(h,  marriage,  ib. 

Tenants  in  foccage,.fioe  paid  by  them  to  their  lords,  109; 
— -..-^— in  common,  127.  .     ., 

Teftaments,  of  pcrfcMial  efk&s  or  chattels,  218. 

■  how  avoided^  220. 

1 —  of  real  eftates.  See  wills.    . 

Trial  by  battel,  8. 
Trufteesi  382. 


V. 


Vaflsils  obliged  to  portion  off  the  ditA  daughter  of  their 

lord,  io8. 
I  Villeins^  their  condition,  109; 


W. 


Warden  of  a  priion^  marrying  a  prifoneri  5o; 
Wards,  414. 

Wards  of  the  lord  of  the  fief,  416. 

^       '  H  Wardiiiip 


INDEX, 

•W«rdfliip  in  foccage,  414,  419. 

Widow  declaring  herfelf  with  child,  387* 

Widows  Tormcrly  prohibited  from  marrying  within  the  y^ 

of  mourning,  73. 
• their  lights,    188,   191,  206,  Jtog. 

■  w        their  reafonable  part,  191. 

aflignments  made  by  them,  212. 

Wife,  libelling  for  calling  her  wboriy  15* 
felling  a,  55. 

'         evidence  of  a,  58,  59. 

---: —  n    In  her  hufband's  bankruptcy,  59. 

■'         hei*  right  of  appeal  on  (he  murder  of  her  hufband,  59* 

347- 

■  '^  .    her  condition,   65. 

—  maintenance  of  a,  66. 

— —  acting  by  her  hufbund's  coercion,   70. 

— —  anfwcrable  for  offences,  71. 

>         fubjeft  to  the  forfeiture  incurred  on  a  penal  ftatute,  71. 

_ —  cannot  take  away  her  hufbapd's  goods  felonio^fly,  ib. 

'»         gaining  a  fettlement,  99. 

—  attainted  of  felony,  1 14. 

bonds  and  obligations  executed  to  a,  129. 

found  guilty  of  a  battery,  153, 

's  conduct  affefting  her  hufband,  ^54. 

•  11  ■  cloathing  of  a,  156, 

■  receiving  a  bond  from  her  hufband,  159,  i6p.   . 

■  executrix  and  legatee,  163,  252. 
**•*—  tranfa<3iiig  for  her  hufband,   170. 

— —  entering  into  a  bond  with  a  Granger,  ib. 

whofe  hufband  has  adjured  the  realm,  iT\9 

a  Popifh  rccufant  convid,  ib. 

— —  may  purchafe  an  eflate,  172. 

no  mortuary  paid  on  her  death,  178* 

making  a  will,  ib. 

— —  not  barred  by  non-claim,  180. 

joining  with  her  hufband  in  levying  a  fine,  iSl. 

>■»>  "   admitt^  with  her  hufband  may  wage  her  law,  ib.     . 
— —  adminiflratrix,  286. 

furvivorfhip  to  her,  affe<Sled  by  her  bufband's  fuicidej, 

182. 

wherein  not  bound  by  her  hufband's  a£ls,  183. 

Will,  words  of  a.  229,   233. 

forged  and  proved,  289. 

■■ —  can  obtain  no  relief  in  equity,  200. 

^     '      ^  Will, 


INDEX, 

Will,  a  duplicate,  241, 

Wills  and  teftaments  that  reft  rain  marriage ;  decifions.  of 
the  courts  on  Aicby  145. 


of  real  eftates^  225. 

written,  217. 

jiuncupative,  230, 

general  pbfervations  on,  233. 

introducing  perpetuity  void,  236. 

how  revoked  by  a  fubfequent  one,  2381 

probate  of,  254* 


WitneiTes  to  a  will  palling  a  real  eftate,  2^9,  234. 

Wives  of  foldiers,   their  fettlement,  103. 

Woman,  dying  of  a  potion  given  her  to  deftroy  her  baftard 

child,  307. 
— —  ravilhed,  312. 

•^■'-r—  capitally  convitSled  pleading  pregnancy,  345. 
— —  marrying  a  man  bedridden,  393, 

■  '     how  indidlable  for  being  a  bawd,  300. 
Women,  excufed  attending  court  leets,  7, ' 

■  >     ■  not  compelled  to  the  wager  of  battel,  lb* 
p"     ■    ■  eligible  to  the  office  of  qonftable,  10* 

■  ■;»     '     '  cannot  be  chofen  overfeers,  ib.       " 
' ■■  outlawed,  called  waived,  6o« 

— — —  confined  in  private  madhoufes,  73. 

pari(h  fettlement  of,  98,  99, 

• •  may  be  compelled  to  go  to  fervice,  I03« 

I  vagrants,  104. 

■  ■  inheriting  feuds,  109. 

^— ancient  laws  of  dejfcent  afFedting  their  intereft?,  i07# 

'  prefent  do£lrine  of  deicent  refpe^ing  them,  |il» 

■  how  Indidable  for  being  bawds,  300.     , 

■  '    '      guilty  of  treafon,  344. 
when  not  puniihed  for  a  felonious  ad,  346. 
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